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C. H. WILLIAMS oe, ALEX’R and GREEN WILLIAMS, Adminis- 
trutors of HAYWOOD WILLIAMS.* 


Any judgment rendered in a Court of Probate, is only binding on the 
parties to the action: Therefore, where the plaintiff, one of ten dis- 
tributees, alone sued the defendants, Adm’rs, &c . it was irregular 
for that Court to do more than to adjudicate the rights of the par- 
ties before it and give the plaintiff a several judgment for the 
amount of the estate due him. (Seesame case, 70 N, C. Rep. 665,' 
and 71 N. C. Rep. 427.) 


(Burns v. Asheworth, 72 N. C, Rep. 446, cited and approved.) 


Perition to re-hear the action, in the nature of a special 
proceeding, between the same parties plaintiff and defendants, 
originally brought in the Probate Court of Prrson county, 
and heard upon appeal by his Honor, Toureerr, J., at Cham- 
bers, June 10th, 1873; from the judgment of the court be- 





*Note.—This case was decided at the last (June) Term of this Court, 
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low, the defendants appealed, and the case was decided in 
this court at January Term, 1874. (70 N. C. Rep., 665.) 

The case was again before this court, upon a petition for a 
certiorari, granted by Judge Tourcrr, and was decided at 
June Term, 1874. (71 N. C. Rep., 427.) 

All the facts relating to the case and to the points therein 
raised and decided, may be found fully stated in the two re- 
ports thereof cited above, and in the following opinion of 


Justice Bynum delivered at the last (June) Term of this 


court. 


Jones & Jones. for the plaintiff. 
W. A. & J. W. Graham, for the defendants. 


Bynum, J. When this case was first before this court, it 


was upon the appeal of the defendants from the judgment of . 


the Court of Probate, refusing to re-hear, upon a petition filed 
there for that purpose. 70 N. C. Rep., 665. It was there 
held, that where parties to a final judgment fail to appeal by 
their own default, a re-hearing is not a matter of right, but 
rests in the sound discretion of the court; and the appeal 
was dismissed. 

The same case was again before this court by appeal on a 
petition for a certiorari. 71 N. C. Rep., 427. It was then 
held; 1st. That no error of law was alleged in the petition, 
and therefore it did not lie as a writ of false judgment to cor- 
rect errors of law; 2d. That it did not lie as a substitute for 
an appeal, because the defendants did not show that they were 
improperly deprived of the right of appeal, or that they lost 
it without their default; and 3d. That the writ of certivrari 
did not lie pending the appeal to the Supreme Court, on the 
petition to re-open and re-hear. The appeal, therefore, was 
again dismissed. It is thus seen that the case has both times, 
been before this court upon questions of practice only, and 
that the judgment rendered by the Court of Probate is still 
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in that court and has never been brought directly before this 
court for review. It is true, that when the case was here 
upon the points just named, we incidentally but fully discussed 
the merits, because the record sent up contained a full state. 
ment of the proceedings in the Court of Probate; but the de- 
cision of this court did not and could not turn, in the least, 
upon the merits of the judgment given in that court. No 
judgment has been given in this court, except judgments dis- 
_ missing the appeals, which left the original judgment standing 
‘ in the Court of Probate. This court has acquired no control 
over it; and for the same reasons assigned for dismissing the 
appeal, when the case was last here, (71 N. C. Rep., 427,) the 
judgment then rendered must be affirmed now. 

But our attention is now for the first time called to the form 
of the judgment given in the Court of Probate, and to the 
parties plaintiff, who were before the court. It seems that 
the citation directed to the defendants, (which the subsequent 
complaint filed and the proceedings thereon, show was treated 
as a summons,) was at the instance of the plaintiff alone, and 
the case conducted as one between him and the defendants. 

It now appears for the first time, that the plaintiff is one of 
ten distributees of the estate in the hands of the defendants. 
Had this objection been raised before the proper court, in apt 
time, that court would have directed all the parties in interest 
to be made parties to the action before proceeding with the 
cause. But the defendants failed to make the objections in 
apt time, and cannot be heard now to raise it to the prejudice 
of the plaintiff, who was actually before the court as a party 
to the action. In Burns v. Ashworth, 72 N. C. Rep., 496, 
and cases there cited, it is Aeld, that a defect of parties is 
cause of demurrer, but can be taken advantage of in no other 
way. It is then too late to make the objection now, even if 
this were the proper court in which to raise it. But it is clear, 
that any judgment rendered in the Court of Probate, is only 
binding upon the parties to the action. The other distributees 
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cannot be bound by proceedings to which they were not a 
party and where they had no day in court; nor are the de- 
fendants bound as to them, because an estoppel must be 
mutual. It was then, evidently irregular, for the court to do 
more than adjudicate the right of the parties before the court, 
and to give the plaintiff a several judgment for the amount of 
the estate due to him. But the court undertook to do more, and 
declared the sum due by the defendants to all the distributees, 
not singly but collectively. Such a judgment was not warranted 
by the case, but it is one which can be easily corrected; not 
here, but in that court, on a proper application in the cause. 
It will then be the duty of the Court of Probate, to modify and 
change the judgment, so as to make it a judgment in favor of 
the plaintiff against the defendants for a sum certain, which 
should be his distributive portion of the amount found to be 
due to all the distributees, by the present judgment. 

It now also appears for the first time, by the affidavits of 
the defendants, which in great part is admitted in the counter- 
affidavits of the plaintiff, that in taking and stating the account, 
certain payments on account of his distributive share, made by 
the defendants to the plaintiff, and certain notes given by him 
to the administrators as such, were not taken into the account. 
In correcting the judgment it will be proper for the court, 
after dividing off the plaintiffs tenth, or distributive portion 
of $21,098.41, the amount found to be due to all, to give the 
defendants cred‘t for all payments made to the plaintiff on 
account of his distributive share, and for all sums otherwise 
due the estate by him and not accounted for in the account 
stated. The credits thus claimed by the defendants are set 
forth in their affidavit filed with their application for a re- 
hearing, and the plaintiffs answer thereto is set forth in a 
counter-aftidavit filed by him. The issues raised by these 
affidavits form the only proper subjects of investigation in 
ascertaining the amount due the plaintiff. So far as this 
plaintiff is concerned, the account as stated by the Court of 
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Probate, should not be re-opened. As to the other distributees, 
not parties to this litigation, it must go for nought. It was 
great mismanagement not to have joined them as parties. 

The suggestions here made are not necessary for the decision 
of this court upon the point presented for our decision, but 
are thrown out as aids to the court below in bringing to a 
conclusion this expensive litigation. 

The former judgment of this court is affirmed and the 


petition dismissed. 


Per Curiam. Petition dismissed. 








GWATHNEY, DEY & CO, v. C. W. CASON, 


In order to remove a contract for the sale of lands from the operation 
of the statute of frauds, there must be a writing signed by the party 
to be charged therewith, or by his agent there.o lawfully authorized, 
containing expressly or by implication all the materials of the con- 
tract. 

T herefore, where B bid off « tract of lund at an auction sale, and the 
auctioneer immediately went to his office, some two hundred yards 
distant, and in the absence of B began to prepare a deed. and had 
reached the habendum, when B came in and informed him that he 
would not comply with his bid; in an action brought by A. the owner 
of the land, sold at auction, to recever the amount of B's bid; Jt 
was held, That the requirements of the statute had not been complied 
with, and the plaintiff was not entitled to recover. 

(The cases of Cherry v. Long Phil, 466; Christian v. Nixon, 11 led, 1; 
Hardy v. McKesson, 7 Jones 569, cited and approved.) 


Civit action, tried before Lure, /. at Fall Term, 1875, of 
the Superior Court of Cuowan county. 

In 1872, one Burton conveyed to the plaintiffs a house and . 
lot in Edenton, N.C., to secure certain debts, and having 
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failed to pay the same, the trustees, on the 14th day of March, 
1874, after due notice, &c., offered said lot for sale. On that 
day their agent, one Petteway, offered the interest of Burton 
in the lot for sale at public auction, and proclaimed to the 
bystanders the terms of the sale, the defendant being present. 
After several bids the interest of Burton was bid off and 
knocked down to the defendant for the sum of four hundred 
and eighty-six dollars. 

There was no memorandum made at the time of the bidding, 
but immediately after the property was knocked down, the 
attorney of the plaintiff, Octavius Coke, Esq., went to his 
office, two hundred yards distant, and began to draw a deed 
therefor in the absence of the defendant, and when he had 
got to the Avie» +: , he ‘was informed that the defendant 
declined to comply with his bid, because he had been deceived 


by the plaintiff as to the title to the property. The deed - 


however was drawn and tendered to the defendant on the day 
of sale, and the purchase money demanded, which he declined 
to pay. . 

This action was brought to recover the sum of $486, the 
purchase money for the lot. 

Upon the trial his Honor intimated that the plaintiffs could 
not recover, because the agreement to purchase was void under 
the statute of frauds, whereupon the plaintiff submitted to a 
non suit and appealed. 


Walter Clark, for the appellant. 
Gilliam & Pruden, contra. 


Ropman, J. The only question presented in this case is, 
was the contract by defendant to purchase land, “or some 
note or memorandum thereof, put in writing and signed by 
the party to be charged therewith, or by some ether person 
by him thereto lawfully authorized,” as is required by the 
statute of~frauds. Bat. Rev. chap. 50, sec. 10. 
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The contract was not signed by the defendant personally. 
It is properly admitted however, that upon a purchase of land 
at auction, a signature of the defendant’s name by the auc- 
tioneer, in the presence of the defendant and with his consent, 
to any writing containing the terms of the sale, and stating 
him as the purchaser, will suffice. (/herry v. Long, Phil. 466. 

Whether the auctioneer is authorized to sign the name of a 
purchaser not in his presence, and at an indefinite time after 
his bid has been accepted by the fall of the hammer, was dis- 
cussed by the counsel. There are decided authorities that the 
signature must: be strictly contemporaneous with the sale. 
Mews v. Carr,1 Hurl. and Nor. 486, (S. C. 38, E. L. & E. 
R.) Browne on Statute of Frauds, sec. 352 a, 353. Smith & 
Arnold, 5 Mason, (C. C.) 419. Walker v. Herring, 21. 
Grat. 678; Horton v. McVarty. 53 Maine, 394. 

But, without expressing any opinion on this point, we as- 
sume that the effect of what Coke wrote, is not impaired by 
the fact that it was written out of the presence of the defen- 
dant, and some short time after the bid of the defendant had 
been accepted. 

The case states that immediately after the sale, Coke (the 
auctioneer) went to his office, about two hundred yards distant 
from the place of the sale, and began to‘draw a deed for the 
land to the defendant, and had proceeded as far as the hahen- 
dum, when he was informed that defendant declined to com- 
ply with his bid for certain reasons, which he assigned. The 
deed was however drawn and, tendered to defendant on the 
day of the sale, when he refused to accept it. The case states 
that a copy of the deed is annexed, but in fact, it is not. It 
was, however, conceded by counsel, that the deed was in the 
usual form. We may assume, therefore, that it professed to 
be made between the plaintiffs and the defendant as parties of 
the first and second parts respectively ; that it recited the con- 
veyance from Burton to plaintiffs, the sale, the bid of $486 
by defendant and its acceptance by the auctioneer; the pay- 
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ment of the consideration, and that plaintiffs conveyed the 
land to the defendant. 

Two objections are made to this instrument as a compliance 
with the statute: 

1. Before the sale the auctioneer announced orally its terms. 
But it does not appear that the terms, which it may be sup- 
posed should state the identity of the land, and either expressly 

_or impliedly the estate of the vendor, as in fee or otherwise, 

whether the sale was for cash, with or without warranty, &c., 
had ever been put in writing and read or exhibited to the bid- 
ders before the sale. Although an auctioneer is authorized by 
a bidder to sign his name as purchaser to a contract previously 
written, or to a writing referring to such contract, it is argued 
that it does not follow that the auctioneer is authorized to 
write out, after the,sale, the terms which he may remember 
or suppose to have been orally stated by him. No authority 
has been found to extend the agency of an auctioneer so far, 
and to do so would open the door to the uncertainty and per- 
jury, which it was the design of the statute to exclude. This 
objection is sustained by the cases above cited. We conceive 
it however unnecessary to express any opinion on it, and state 
it merely to show that it has not escaped our notice. 

2. Granting that Coke had authority as agent of the de- 
fendant, not only to sign defendant’s name to a contract 
written and read or exhibited to him before the sale, but also 
to reduce the oral contract into writing after the sale; yet 
what Coke wrote did not contain, or profess to contain, all 
the material terms of the contract, and did not profess to be 
written, and was not in fact written, as agent of the defend- 
ant or with any intent to bind him, and consequently it did 
not contain defendant’s sigaature to a written contract in com- 
pliance with the statute. We think this objection a good 
one. If it were conceded that the defendant had no right to 
revoke the presumed agency of Coke, and that Coke had a 

right, notwithstanding the refusal of defendant to comply 
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with his bid, made known to him when he had reached the 
habendum clause in the deed he was drawing, to go on and 
finish his draft, yet it must be observed that the completed 
draft would not necessarily or usually contain a// the material 
terms of sale. In executing a contract for the sale of land, 
it is held in this State, that it is the duty of the vendor to 
prepare and tender the deed of conveyance. Christian v. 
Niwon, 11 Ired., 1; Llurdy v. McKesson, T Jones, 567. In 
the performance of this duty, Coke, as the agent of the plain- 
tiffs, prepared the draft of a deed. The instrument when 
perfect was not to have been, or need not to have been signed 
by defendant. It was to be the act and deed of the plaintiffs 
alone. Consequently it did not contain any words to charge 
the defendant. When finished it would not contain al/ the 
material terms of the contract of sale, as to comply with the 
statute it must. Bcydell v. Drummond, 11 East., 142 ; 10 
Paige,526 ; 13 Metce., 335. For example, it would usually 
recite that the consideration had been received, although in 
fact a credit had been given for it. But however it may be 
in the case of auction sales not within the statute, where the 
bidder is bound from the fall of the hammer, yet in the case 
of sales of land which are within the statute, we consider that 
the bidder cannot be bound until his signature is affixed to the 
contract of sale. This may be done by the auctioneer or his 
clerk immediately upon the fall of the hammer; but until it is 
done, the bilder must have a locus penitentie. Otherwise he 
is bound without his signature,-contrary to the statute. ke 
v. Balch, 38 Maine, 302. 

It is needless to say that if the finished draft would not 
have bound the defendant, a draft which stopped at the 
hubendum would not. The writing up to that point clearly 
did not profess to contain all the material-terms of the con- 
tract of sale. It is the office of the Aabendum to state with 
precision the quantity of the estate conveyed. It may enlarge 
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or limit or qualify the estate granted in the premises, though 
it cannot be absolutely repugnant to it. Then follow the 
covenants for title, &c., if any have been contracted for. All 
these usual provisions in a contract are absent from the draft 
which Coke had written. There was clearly no written con- 
tract of sale; that is, no writing containing expressly or by 
implication all the material terms of the alleged contract 
signed by the party to be charged, or by his agent lawfully 
authorized thereto. 

Our conclusion is supported by numerous authorities. Stokes 
v. Muore, 1 Cox, 219; 14 Johns, 15; Givens v. Calder, 2 
Den., 171 ; Horton v. McCarty, 53 Maine Rep., 394 ; Mews v, 
Carr, 38 E. L. & Eq. Rep., 358 ; Mortun v. Lean, 13.Mete. 
(Mass.) 385. 

The cases cited by plaintiff's counsel are not cases of sale 
by auction, and hence have no ay plication.: 


Per Curiam. Judgment s«ffirmed. 
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F, BORDEN MACE vt. ISAAC RAMSEY. 


Where one violates his contract, he is liable only for such damages as. 
are caused by the breach; or such as being incidental to the act of 
omission or commission, as a natural consequence thereof, may rea- 
sonably be presumed to have been in the contemplation of the par- 
ties at the time the contract was made: 

Therefore, where A contracted to furnish B a boat at a specified time, to 
be used by B in conveying excursionists to and from different points. 
in Beaufort harbor—aa excursion train being expected to arrive ut 
such specified time—in an action against A for damages on account 
of the breach of his contract: Jt was held, That the measure of dam- 
ages would be what a boat like A’s would be worth at such time, if 
he, (A,) knew of the excursion and the use to which B intended te 
put the boat. And in arriving at that value, the jury might con- 
sider the capacity of A’s beat, state of the weather, &c. 

Held further, That evidence was admissible to show that the plaintiff 
had engaged enough passengers for this voat and his other boats on 
the occasion, 

(Ashe v. DeRossett, 5 Jones 299; Foard v. Railroad Co., 8 Jones 235; 
Boyle v. Ruder, 1 Tred. 607; Sledge v Reid, 73 N. C. Rep, 440 cited, 
distinguished from this, and appreved ) 


This was a crv action, tried before McKay, J., at Spring 
Term, 1875, of Carrsrer Superior Court. 

The plaintiff alleged that the defendant contracted with him 
on July 5th, 1873, to furnish a flat-boat and hands on the 16th 
of July, 1873, for the plaintiffs use on the 16th, 17th and 
18th days of that month, to transport passengers or excursion- 
ists from Morehead City to Beaufort and different points about 
the harbor, an excursion train being expected at Morehead 
City on the morning of the 16th, and that the defendant failed 
to comply with his contract. 

There was a conflict between the testimony of the plaintiff 
and that of the defendant, the plaintiff swearing that it was 
an unconditional contract and the defendant swearing that he 
agreed to furnish the boat and hands if the boat was at home 
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on that day. Other witnesses testified as to the contract. 
‘The price agreed upon between the parties for the use of the 
boat was $4.00 per diem, which was proved to be the usual 
price of such boats. 

The case as decided in this court is so fully stated in the 
opinion of Justice Bynum that any further statement is deemed 
unnecessary. } 

The jury rendered a verdict in favor of the plaintiff, assess- 
ing his damages at $210. 

The defendant moved the court to grant a new trial upon 
the following grounds: 

1. The admission of improper testimony ; 

2. Misdirection to the jury ; 

3. Refusal to give instructions asked. 

The motion was overruled by the court, and judgment 


rendered in favor of the plaintiff; thereupon the defendant. 


appealed. 


Green, for the appellant. 
Hubbard and Haughton, contra. 


Bynom, J. The terms of the contract were disputed and 
it was left to the jury to ascertain what was the contract. 
Their finding establishes that it was unconditional and as 
follows: On the 5th of July, 1873, the defendant contracted 
with the plaintiff to furnish a flat boat:and hands, on the 
morning of the 16th July for the plaintiff's use on the 16th, 
17th and 18th of July to transport passengers, or excursionists 
from Morehead City to Beaufort, and different points about 


‘ the harbor, an excursion train being expected at Morehead on 


z 
lt ea ee 


the morning of the 16th of July. The price agreed upon for - 


the use of the boat was $4.00 per day. The boat was not 
furnished, and the question was as to the amount of damages 
the plaintiff was entitled to recover. 

As evidence of his damages the plaintiff offered to prove 
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that an excursion train was expected to arrive with a large 
number of excursionists at Morehead City on the morning of 
the 16th of July, and that the plaintiff had engaged passen- 
gers for this and his other boats, and had received money to 
the amount of $600 dollars, which he was compelled to refund. 

The defendant objected to the admission of this evidence, 
and the court rejected so much of it as related to the receipt 
and repayment of the $600, but admitted so much as related 
to the excursion for the purpose of showing that the plaintiff 
had engaged passengers enough for this and his other boats. 

The defendant asked the court to give the jury the follow- 
ing special instructions : 

1. That the damages should not exceed the trouble and 
expense of hiring such a boat as the defendant’s, at the More- 
head City wharf, on the arrival of the party. 

2. That he could recover only such amount as would cover 
the loss he would have suffered, in a fair competition that 
morning with other boats for the public patronage, irrespec- 
tive of the forestalling resorted to by him, in the previous 
engagement of passengers. 

3. That the damages should be measured by an indemnity 
for the moneys actually expended, and a reasonable compen- 
sation for work and services performed in preparing for the 
transportation of passengers. 

The court without responding to each instruction asked 
for, gave a general charge to this effect: The measure of 
damages would be only what a boat like the defendant’s would 
be worth at such a time, if they were satisfied that the defend- 
ant knew of the excursion and the use the plaintiff intended 
to put the boat to; as the damages must be such as were in 
the reasonable contemplation of the parties at the time the 
contract was entered into; that the defendant was not liable 
for more than the ordinary earnings of the boat on such oceca- 
sions, and to arrive at that they could consider the capacity 
of the boat, the state of the weather and the tide, as well as 
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the evidence that the plaintiff had engaged enough passengers 
for this and his other boats. 

We think these instructions are as favorable to the defendant 
as he could ask, and are responsive to his prayer for instrue- 
tions. It is, however, contended by h‘s counsel in this court, 
that the rule of damages laid down by his Honor is incorrect, 
in that it authorized the jury to assess damages too remote in 
law. In answer to this it is to be observed that his Honor 
substantially followed the rule laid down by this court in 
Ashe v. DeRosset, 5 Jones, 299: “Where one violates his 
contract he is liable only for such damages as are caused by 
the breach, or such as being incidental to the act of omission 
or commission as a natural consequence thereof, may reasona 
bly be presumed to have been in the contemplation of the par- 
ties at the time the contract was made.” No safer rule than 


this has as yet been discovered by which to distinguish proxi- 


mate damages, which may be recovered, from remote damages 
which may not be, in:an action for breach of contract. Gen- 
eral rules there are in abundance for estimating damages for 
breach of contract, as that “the amount should be what 
would have been received if the defendant had kept his con- 
tract.” Alden v. Keighly, 15 M. & W.,117.. Or “when a 
party sustains loss by reason of a breach of contract, he is, so 
far as money can do it, to be placed in the same situation with 
respect to damages, as if the contract had been performed.” 
Lubeson v. Harman, 1 Ex., Ch. 855-6. Or, “ the true meas- 
ure of damages is that which will completely indemnify the 
plaintiff for the breach of the chgagement.” Shepherd v. 
Svhnsm, 2 East., 210. All will concede these to be sound 
equitable principles, but most cases of contract vary from each 
other, and whatever general rules there may be for awarding 
damages, they must be modified by the particular cases to 
which they come to be applied. None of the above rules 
afford a criterion for discriminating between remote and proxi- 
mate damages, and to meet our case, which turned upon the 
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distinction, a more specified instruction was required to re- 
strain the jury from considering remote and conjectural loss 
on the one hand, and on the other allowing them to estimate 
the actual loss which followed as an immediate and necessary 
consequence of the breach of contract. 

It was a special occasion, and the contract was made solely 
in reference to that occasion, and so made known to the defend- 
ant at the time of the confract. An excursion train with a 
large number of passengers seeking amusement or recreation 
at a summer resort, was expected at Morehead City‘on the 
morning of the 16th of July, and to remain for three days in 
the vicinity. The plaintiff undertook to provide boats for 
their accommodation, and did engage this boat and passengers 
to fill it. The immediate and necessary consequepce of the 
failure of the defendant to furnish the boat was the loss to the 
plaintiff of the fares of the passengers engaged by him for 
the trip to Beaufort, and excursions in the harbor. 

The contract was thus for a specific occasion and specific 
purpose, and the damage immediately and necessarily follows 
the breach, and was reasonably contemplated by both parties. 
The amount of damage incurred was a question for the jury. 
The defendant, had the fact been so, could have shown in 
mitigation, that the plaintiff hired, or could have hired, other 
boats in place of his, but he failed to do so, and we must 
assume that the plaintiff did not provide, and could not reason- 
ably have provided, a substitute for this boat. The actual, 
immediate and necessary loss was for the jury, and if excessive 
damages were rendered by their verdict, as it rather appears 
to us was the case, the remedy was by an application to the 
Judge trying the case for a new trial, because of excessive 
damages assessed by the jury. This court is precluded from — 
interfering with the action of the court below in matters 
solely within their discretion. 

This case is easily distinguished from Yoard v. Railroad 
Company, 8 Jones, 235; Ashe v. DeRossett, 8 Jones, 241; 
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Boyle v. Ruder, 1 Tred., 607, and “ledge v. Reid, 73 N.C, 
Rep., 440, and similar cases, in that, in those cases the damage 
was accidental and unforseen, or merely vague, uncertain and 
conjectural; and in this they are immediate, necessary and 
reasonably certain, and such as were in the contemplation of 
the parties to the contract. 

There is no error. 


Per Curiam. Judgment affirmed. 








HARRIET SMALL, Adm’x., c. CHARLES W. SMALL and others. 


Where a guardian purchased his ward’s land at a sale by the Clerk and | 
Master, in a petition for partition fied by himself, and received a 
deed therefor, he holds the legal title to said land, subject to the 
equity of the wards, of his paying the purchase money, as a condition 
precedent to his becoming the owner of it. 


The creditor who takes a deed of trust, stands in the shoes of the 
debtor, and takes subject to any equity binding the lands in the 
hands of the debtor. 


This was a SPECIAL PROCEEDING, commenced in the Probate 
Court of Perquimans county, where issues of fact arising 
upon the pleadings, the case was transferred -to the Superior 
Court, and tried before Aure, J., at Fall Term, 1875, upon 
the following statement of facts: 

Before 1856, William Small, the plaintiffs intestate, had 
married the plaintiff, who was the mother of the defendants, 
Wilson, William and Joseph Mardre, by a former marriage, 
and had been appointed their guardian by the proper court. 
All were infants, Joseph being also a lunatic. These infants 
owned as tenants in common a tract of land hereinafter known 
as the “White House” tract. 
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At the Fall Term, 1856, of Perquimans Court of Equity, 
the said guardian, in his capacity as guardian, filed his peti- 
tion to sell the said tract of land for partition. A sale was 
ordered by the court, and after notice the sale was made by 
the Clerk and Master at public bidding, when the same was bid 
off by the guardian, the plaintiffs intestate, at the price of 
$1,060, who gave his bonds therefor, with good sureties, pay- 
able to the Clerk and Master according to the order of sale. 
The Clerk and Master reported the sale, the purchase by the 
guardian and the execution by him of his notes, with good 
surety, to Spring Term of said court. 

At Spring Term, 1857, is the following entry upon the 
Equity trial docket: 

“The report of the Master in this case is filed, and it ap- 
pearing therefrom that the real estate, in the proceeding men, 
tioned, sold for a fair price, it is thereupon «./ « that the 
said sale be confirmed; that the notes be paid over to the 
guardian, and that the Clerk and Master make title to the 
purchaser ; and that the Master be allowed $25 for his ser- 
vices.” This was the last order in the court. 

Thereupon the Clerk and Master’ surrendered to the guar- 
dian his notes given for the purchase of the land, and on the 
1st of January, 1858, executed a deed conveying the land to 
the guardian, who had taken possession of the same on the day 
of sale, and held it in continual possession and cultivation until 
his death in 1873. 

In his returns as guardian, made to the February Term, 
1857, of the County Court of Perquimans, he charges himself 
in favor of each of his wards, with the sum of $331, their 
respective shares of the proceeds of sale of the land. 

Wilson L. Mardre attained the age of twenty-one years in 
the fall of 1860, and no payment was made to him by his 
guardian until after the war. 

William Mardre became of age in 1865. Joseph Mardre 
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has been declared non compos mentis by a jury, and the de- 
fendant, Wilson, is his guardian in lunacy. 

At Spring Term, 1874, the defendants Mardre, instituted 
suit upon the bond of their guardiar, : nd at Fall Term, 1874, 
recovered judgment, as follows: William Mardre, in the sum 
of 2,606.71, with interest -on $1,785.42 from September Ist, 
1874, till paid. :W. L. Mardre, in lis own right in the sum 
of $1,227.04, with interest on $674.24 from September Ist, 


1874, until paid. Joseph D. Mardre, by W. L. Mardre, his ° 


guardian, in the sum of $1,389, with in’erest from May, 1, 
1874, until paid. These judgmen‘s included the sums due 
each as the purchase money of the land. 

On the 29th of October, 1867, the guardien, William Small, 
and the plaintiff, his wife, conveyed tle said land to the de- 
fendant, P. H. Small, his son; and on the day of , 








following, he filed his petition in bankruptcy and thereafter. 


‘was duly discharged in the. Bankrupt Court on the 8th dey of 
February, 1872. William Small and his sons, P. H. Small 
and ©. W. Small, conveyed the land in trust to Elliott 
Brothers, to secure a debt due by William Small, deceased, in- 
testate and insolvent, and in possession of said land in 1873. 
« The sureties upon the. guardian bond and the sureties to the 
notes, executed by Small, to secure the purchase money for 
the tract of land were insolvent at the close of the war, but 
good when given. 

On the 15th April, 1874, P. H. Small conveyed the said 
dand in trust to the defendant T. G. Skinner, to secure a debt 
due by him to Ginkin & Co. Neither Elliott nor Skinner 
had any knowledge of fraud in the transfer from ‘William 
Small to P. H. Small. The debts recited in those trusts are 
Bona fide and the Ginkin debt was assigned before due. 

The plaintiff brought this action against the heirs at law of 
William Small to subject said land, as assets to the payment 
of his debts. The defendants, Mardre, Elliott Brothers, and 
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Skinner by leave of the Probate Court filed their pleas, setting 
up their respective rights in the premises. 

The Probate Court not having jurisdiction to try the issues. 
raised by the pleadings,.the cause was transferred to the Su~ 
perior Court. 

Upon consideration of the facts agreed, his Honor adjudged 
that the land be sold by a commissioner named, and that the 
defendants Mardre, were entitled to have the general assets of 
the intestate’s estate applied to their judgments with the other 
indebtedness of the intestate, and that they had a lien upon 
the land and upon the proceeds of its sale, to satisfy any part 
of the principal or interest of the unpaid sum bid by the intes- 
tate after the pro rata payment of the intestate’s assets, and 
the court directed an account for that purpose. The defend- 
ants, Elliott Brothers and Skinner, moved the court to dis- 
miss the application of the Mardre’s on the ground that the 
decree of the court at Spring Term 1857, could not be col- 
laterally impeached in this proceeding, and for other reasons. 

The motion was overruled by the court, whereupon the 
defendants Skinner and Elliott Brothers appealed. 


Busbee & Busbee, Smith & Strong and Batchelor, for the 
appellants. 
Gilliam & Pruden,‘contra. 


Pearson, C.J. In the argument before us, the counsel for 
“the Madres” did not impeach the decree ordering a sale of 
the land for partition, or draw in question the validity of the 
deed executed by the Clerk and Master, so far as it had the 
effect to pass the legal title to William Small; but he put the 
equity of his clients to have a preference over the other credi- 
tors of Small in respect to the fund arising from the sale of 
the land, on the ground of the fiduciary relation of Small as 
their guardian. He filed the petition to have the land sold 
for partition as their guardian, and in that capacity procured 
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every order in the proceeding to be made, the result of which 
was, whether upon a preconceived intention on his part to 
defraud his wards out of a tract of land that adjoined his own 
land, or as a mere incident of his subsequent insolvency, is an 
immaterial question, for so it is, Small, the guardian has pro- 
cured the legal title of his wards land without paying for it. 

The question is, could he in conscience rely upon the legal 
title thus acquired by his own acting and doing, without 
any agency or concurrence on the part of his wards to de- 
prive them of their land, or was he not bound in equity, when 
he found he was not able to pay for the land, either to re- 
convey the land, or to give them a priority in respect to it 
over his general creditors ? 

The Constitution, in its provisions in regard to homesteads, 
refuses to recognize a vendee as the owner of lands which 
he has not paid for, as against the vendor, although he may . 
have executed a deed as against the general creditors of the 
vendee or a subsequent purchaser, w:th notice of the fact that 
the land has not been paid for. Our courts acts upon the 
principle that where the parties are “ at arms length ” and the 
vendor, instead of retaining the title to secure the purchase 
money, choses to make title and trust the vendee for the 
money, it becomes a mere personal debt, and the vendor hav- 
ing, of his own folly, let go his security, must be content to 
stand on the same footing with other persons. 

But our case does not rest upon that doctrine, and is put on 
a plain equity arising out of the fiduciary character of Small 
as guardian. He and his wards were not parties acting “ at 
arms length.” He was the only actor on the stage and the 
whole proceeding was managed by him; so as against his 
wards, although he had acquired the legal title, still he held - 
it subject to their equity of his paying for the land as a con- 
dition precedent to his becoming the owner of it. 

Granting this position, it was contended that the equity of 
the Mardres was barrel by the fact that Small had held ad- 
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verse possession of the land, under the deed of the Clerk and 
Master, for seven years; the question intended to be pre- 
sented depended upon whether in counting time it began ¢ 
the date of the deed. or at the time when the wards respectively 
became of age. The idea that a guardian could hold ad- 
versely to his ward before the ward became of age, was so 
absurd that this position was abandoned. 

8. It is settled in this State, that a deed in trust to secure 
creditors is not a voluntary conveyance within the meaning of 
the statute of Elizabeth ; but the counsel of the appellants did 
not refer to any case or give any reason in support of the po- 
sition that a creditor who takes a deed of trust conveying a 
tract of land, to secure an existing debt, stands in a better 
condition than the debtor in regard to an equity which has 
attached to the land in the hands of the debtor. The creditor 
who takes a deed of trust is not out of pocket one cent, so he 
stands in the shoes of the debtor and takes subject to any 
equity binding the land in the hands of the debtor. 

This is too plain for discussion, and the facts set out do not 
raise what would have been an interesting question, viz: is 
one who takes a deed to secure advancements, to be after- 
wards made subject to an equity of which he had no notice ¢ 

There is no error. 


Per Curiam. Decree below confirmed. 
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RORY BARNES, Adm’r.. « THE PEIDMONT & ARLINGTON 
LIFE INSURANCE COMPANY, 


The intestate of the plaintiff contracted with the agent of the defen- 
dant for the insurance of his life. The agent agreed to insure his life 
for a period of six months, in the sum of five thousand dollars, in 
consideration of the payment of the sum of fifty dollars. The intes- 
tate paid to the agent forty-five dollars. No written application 
for a policy was ever made, and no policy was ever issued. The bal- 
ance of the fifty dollars was never paid, and no reason was assigned 
for the failure to pay the same, Upon a demurrer to the complaint: 
It was held, that the plaintiff was not entitled to recover. 


Civi. action, tried upon demurrer, before Buaton, J., at 
Spring Term, 1875, of Haxnerr Superior Court. 

The complaint alleged: That J. B. Barnes is dead and the 
plaintiff has been duly appointed, and qualified as his admin- 
istrator. 

That on or about the 25th day of June, 1873, the intestate 
of the plaintiff, and the defendant through its authorized 
agent agreed, that if the intestate would pay the defendant 
the sum of fifty dollars, the defendant would insure the 
life of the intestate for a period of six months, and in case the 
intestate should die within said period, the defendant would 
pay to the personal representative of the intestate, the sum of 
five thousand dollars. 

That shortly after this agreement, the intestate paid to the _ 
defendant, through its agent, about forty-five dollars, all that _ 
he agreed to pay, except $5.67, which was received on said 
agreement by the defendant, and no part thereof has ever been 
returned, either to the intestate during his lifetime, or the 
plaintiff since his death. 

That before the expiration of said six months, the intestate 
died, and the defendant was notified of his death, and demand | 
duly made upon the plaintiff to pay the five thousand dollars, 
or a ratable part thereof, which the defendant refuses to do. 
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That no policy of insurance was ever issued by the defen- 
dant to the intestate, and if any written application was ever 
made by the intestate to the defendant, the plaintiff has no 
copy of it, and has never seen the same. 














mt ¥ To this complaint the defendant demurred, upon the ground 

is that it did not state facts sufficient to constitute a cause of 

on action : 

on 1. In that it does not set forth in said complaint the appli- 

l- 3 cation made by said J. B. Barnes, which is a material and 

. . necessary part of the contract, if any, made between the 
parties, and the basis of said complaint, and the plaintiff 
should allege and prove the truth thereof. 

at 2. That said complaint does not allege that the first pre- 
mium was paid by the plaintiff’s intestate, or a proper receipt 

he from any authorized agent of the company given therefor. 

n- 3. That said complaint does not allege that any policy was 
ever delivered to the plaintiff’s intestate, or that he was le 

te gally entitled thereto, and such allegation is a material and 

od necessary part of said complaint, to show that any contract 

nt was in fact or in effect consummated or entered into by the 

1e said parties. . 

1e Upon the hearing, his Honor in the court below, sustained 

ld the demurrer, and gave judgment in favor cf the defendant ; 

of thereupon the plaintiff appealed. 

e Merrimon, Fuller & Ashe, for the appellant. 

tt No counsel in this court, cvntra. 

id 

n Sermir, J. The dcmurrer must be eusteincd. The plain- 

e tiff does not allege that his intestate ccmylicd with his con- 

; tract, or that he offered to do so. 
e By the contract the intestate agreed to_pey the defendant 


d “fifty dollars,” as a consideration for a yolicy of insurance on 
his life for six months. He yaid only forty-five dollars, and 
gives no excuse for his failure to pay the full emount. 
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The complaint states that no policy of insurance was ever 
issued by the defendant to the intestate; and that if any 
written application for insurance was ever made by the intes~ 
tate to the defendant, the plaintiff has no copy, and has never 
seen the same. As the intestate failed to comply with his 
part of the contract, his representative cannot call upon the 
defendant to perform his part. 

The judgment of the Superior Court is affirmed. 


Per Curiam. Judgment affirmed. 








R. Y. McADEN ov. OCTAVIUS VOOKER, Guardian of JOSIAH 
TURNER, Sen., and JOSIAH TURNER, Jun, 


A judgment confessed (by the Guardian of one who is non compos meiitis,) 
under the provisions of sections 323 and 326, C, C. P., if the state- 
meat required be verified by the guarilian, in the absence of fraud, 
is not irregular, 


Morton in the cause heard before his Honor, Judge Mec Koy, 
at Spring Term, 1875, of the Superior Court of Oraner 
county. 

One Evans Turner, administrator of Josiah Turner, Sen., 
and John W. Kirkland, a creditor by junior judgment, moved 
the court to set aside the judgment in this action, confessed 
by the defendants, O. Hooker, guardian of Josiah Turner, 
Sen., and Josiah Turner, Jr. The facts in the case are so 
fully stated in the opinion of the court that any further 
statement is deemed superfluous. 

Upon the hearing the motion was allowed by the court, and 
the plaintiff appealed. 


Merrimon, Fuller & Ashe, for the appellant. 
J. W. Graham, contra. 
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er Ropman, J. On the 26th October, 1868, Josiah Turner 
ay Sen., and others executed the following instrument : 
. 
Strate or Nortu Caroiina 
er . 
~ Ununge County.’ ¢ October 26th, 1868. 


1€ Know all men by these presents that we, Josiah Turner, 
Sr., Josiah Turner, Jr., William Turner, Julian S. Turner, 
John Turner, are held and firmly bound unto George W. 
Swepson in the sum of five thousand dollars, good and lawful 
money of the United States, to the true and faithful payment 
whereof to him, the said George W. Swepson, his heirs, execu- 
tors and administrators, jointly and severally, signed with our 
hands and seals the day and date first above written. 


nl The condition of this obligation—that George W. Swepson 

i having agreed to loan, at the rate of eight per cent. interest 
per annum, five thousand dollars to Josiah Turner, Sr., to 

) purchase a printing press and material for a paper to be con- 
- ducted by Josiah Turner, Jr., it is agreed and understood that 


’ Josiah Turner, Jr., is to draw on or receive from said Swep- 
son, as the wants of the printing establishment may require, 
an amount not to exceed five thousand dollars, and we and 
each of us do agree, and by this bond bind ourselves to pay 
according to this bond such sum or sums’as may be loaned or 
furnished by said Swepson to said Josiah Turner, Jr., not 
exceeding five thousand dollars. 
(Signed.) JOSIAH TURNER, Sr.,_ [seat.] 
JOSIAH TURNER, Jr.,  [srav.] 
JULIAN 8S. TURNER, 
JOHN TURNER. 


On 20th March, 1869, a petition was filed in the Probate 
Court of Orange county to have the said Josiah Turner, Sr., 
declared non cumpos menti«, and on 22d of March, 1869, he 
was so declared by an inquisition, and O. Hooker was duly 
appointed his guardian. At some time thereafter, (the date is 
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not gtven,) the following proceedings were had before the 
Clerk of Orange Superior Court: 





R. Y. McAden ve. O. Hooker, In THE Superior Covrt, y: 


guardian of J. Turner, Sen., OrancE County. 
and J. Turner, Jr. Statement and affidavit and 
confession of judgment. 
The defendants allege : 
1. That Josiah Turner, Sen., is a lunatic, and O. Hooker is 
his guardian. 


2. That there is due the plaintiff from these defendants, by 
bond, five thousand dollars with interest at eight per cent, from 
the 26th of October, 1868. 

3. That the money, $5,000, was borrowed from the assignee 
of the plaintiff by the defendants, and a bond was given 
therefor, and is justly due the plaintiff. 

4. These defendants authorize the entry of judgment” 
against them for five thousand dollars, with interest thereon 
from the 26th October, 1868. 








JOSIAH TURNER, Jr., 
O. HOOKER, Guardian. 


Personally appeared before me, George Laws, Clerk of the 
Superior Court of Orange, J. Turner, Jr., and O. Hooker, 
guardian of J. Turner, Sen., who being duly sworn, maketh 
oath that the above statement is true. 

JOSIAH TURNER, Jr., 
O. HOOKER, Guardian. 


On filing the within statement and affidavit, it is adjudged 
by the court that the plaintiff recover of the defendants five 
thousand dollars, with interest on five thousand dollars from - 
26th October, 1868, until paid, together with three dollars, 
cost of this confession of judgment. 

(Signed.) GEORGE LAWS, 
Clerk of the Superior Court. 
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On 30th October, 1871, the Clerk of Orange Superior Court 
made the following entry on his judgment docket: 


est from 26th Oct., 1868,. 


guardian of . Josiah Turner, 
at eight per cent. 


Sr., and Josiah Turner, Jr. 


-R. Y. MeAden vs. O. Hooker, Judgment $5,000.00. Inter- 


On 2d December, 1872, an execution issued -on said judg- 
ment, under which certain lands of Josiah Turner, Sr., were 
sold by the Sheriff of Orange county, and the net proceeds 
were paid to McAden, the plaintiff. Josiah Turner, Sr., died 
in November, 1874. At Spring Term, 1875, of Orange Su- 
perior Court, the administrator of Josiah Turner Sr., and 


‘Kirkland, who describes himself as a creditor of Josiah Tur- 


ner Sr., by junior judgment, moved to vacate the judgment 
above mentioned, upon the following grounds : 

1. That said statement.is not signed by Josiah Turner Sr., 
or verified by his oath. 

2. That O. Hooker as guardian of Josiah Turner Sr., could 
not confess a judgment against his estate. 

3. That no recovery could be had against the estate of Josiah 
Turner Sr., except by an action.commenced by a summons. 


‘served as prescribed by sec. 82, Code of Civil Procedure. 


4. That at the time the debt was contracted upon which 


‘said judgment was entered, Josiah Turner Sr., was incapable 


of understanding or transacting business on account of old 
age and mental imbecility, and a further motion will be made 


‘that you, (McAden) return all monies collected upon execu- 


tions issued on said iudgment.” 

On this motion, the Judge made the following order : 

“1. That upon the first three grounds set forth in the notice 
given in this proceeding, the said judgment should be set aside 
and vacated, as far as the same affects the estate of the (said) 
Josiah Turner Sr., the same being irregular for the want of 
the oath of the said Josiah Turner Sr.; and that all proceed- 
ings to establish a debt against the estate of a person who is 
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mon compos mentis, should be by an adversary suit, and the 
summons served on both, on the lunatic or person non compos 
mentia, and also his guardian or committee. 

2. That R. Y. McAden return the amount for which he 
receipted the execution issued on the said judgment for $5,000 
to the Sheriff of Orange county (who had other executions in 
his hands against the said Josiah Turner Sr., on the day of 
‘sale,) on or before the first day of the next term to be held 
‘subject to the further order of this court.” 

From this judgment the defendant, (so says the record, but 
“it probably means McAden the plaintiff,) prayed an appeal to 
this court. 

It will be noted that his Honor puts his judgment not upon 
the ground that Turner: was non compes when the contract 
“was made, but entirely upon the ground that the judgment 


confessed was irregular because it was not, (and of course . 


-could not be,) sworn to by Turner personally, but by his guar- 
dian. 

There was no evidence that Turner Sr., was non compos 
when the contract was made, and none that any fraud was 
practiced on him, or that the debt was not honestly owing. 

The judgment was confessed under secs. 325, 326, 327, of 
“Code Civil Procedure section 326, requires that “a state- 
ment must be made, signed by the defendant and verified by 
his oath to the following effect, &c.” 

1. Was the judgment irregular? That is to say, was it un- 
~authorized by the Code? The counsel did not refer us to any 
‘authority on this point, and we are not aware of any. When 
a person becomes lunatic, he does not thereby become exempt 
from the payment of his antecedent debts, and any creditor 
may bring an action on his claim. The summons in such ac- 

tion would be served upon the lunatic and also upon his guar- 
dian. The guardian might appear for the lunatic and de- 
fend. Perhaps if he refused to appear, the court might 
appoint a guardian ad litem, though I know of no precedent 
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for such a proceeding. At all events, if the guardian pleaded, 
there might be a valid judgment, in inuitum, rendered against 
the-lunatic. But if the guardian, after appearance, thinks 
that there is no defence, and that the creditor ought to have 
judgment, may he not permit judgment to go by nil dicit ? 
In White v. Albertson, 3 Dev., 241, the process had been 
served on the guardian above, and not on the infants also, as 
it should have been, and the guardian permitted judgment 
against the infants by »#/ d-cit ; yet it was held that the judg- 
ment was not irregular, although in that case it was said the 
court had acted unadvisedly in permitting the guardian whose 
interests were opposed to those of the ward to represent him 


‘in that case. The analogy between infants and lunatics is so 


close as to justify the conclusion that a similar judgment 
against a lunatic would not be irregular. 

If a guardian can permit such a judgment, which is appa- 
rently only +m #witum, but in substance a judgment by con- 
fession, it is difficult to see any reason why the guardian can- 
not, in form, confess a judgment against the lunatic. The 
object of the section, cited from the Code, was to permit a 
deLtor who could not dispute the debt to submit to a judgn.ert. 
at a moderate expense in costs, and without waiting for term 
time. It enabled the parties to dispense with all unnecessary 
formalities. It is contended, however, that the personal sig- 
nature and oath of the lunatic defendant are required, and 
that his guardian has no authority to substitute his own signa- 
ture and oath; and this is true if we must adhere literally to 
the law. 

But, in construing it, we are entitled to enquire what was 
the object of the.act, and whether that object requires a lit- 
eral construction, or will be best attained by one more liberal. 

A person, sui juris, may confess a judgment in court, 
in term time by attorney, properly authorized, and we con- 
ceive one object of the act to have been to enable such per- 
sons to confess judgment in like manner out of term. A lit- 
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eral construction would prohibit this and deprive the act of 
much of its utility. The object in requiring an oath as to the 
verity of the debt, was to restrain the confession of false debts 
in fraud of creditors. This object is as well attained by the 
oath of a person authorized to act for the debtor, and knowing 
the essential fact, as by that of the debtor himself. In this 
ease both the guardian and the other defendant swear to the 
statement of their own knowledge. 

In our opinion the judgment was not irregular. If the 
judgment were sought to be reversed on the ground that either 
the original contract or the judgment was fraudulent, or with- 


out consideration, and therefore fraudulent as to other credi- 


tors, the question would be different. 

But as there is no allegation of that sort, it is useless to dis- 
euss the question. The allegation that Turner, Sr., was non 
compos at the time of making the contract, is not sworn to by 
the petitioners, and there is no evidence in support of it. 

Let this opinion be certified. 


Per Curtam. Judgment below reversed. 
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ELIZA A. MIAZZA ov. JAMES CALLOWAY and others. 
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In granting an order for a person to sue in forma pauperis, it is sufficient 
compliance with the statute, Bat. Rev., chap. 17, sec 72, for the pre- 
siding Judge to be satisfied by a certificate of counsel or otherwise, 

} that the plaintiff has an honest cause of action on which he may 

reasonably expect to recover, 

An affidavit, certified by the Clerk of a Chancery Court of another State, 
without having the testimenial of the Judge of said Court, that the 
person so professing to be Clerk was such officer, and that he had au- 
thority to administer oaths, is not so legally authenticated as to au- 
thorize a Judge of this State to act under it. 


vw 


Civiz actioy, tried before his Honor, Judge Furches, at 
Fall Term, 1875, of the Superior Court of Wixxes county. 

The following is substantially a statement of the case as 
sent to this court as a part of the record. The action was 
brought by the plaintiff against the defendants for the par- 
tition of a tract of land situated in Wilkes county, N. C. The 
plaintiff alleged that the plaintiff and defendants were tenants 
in eommon, and demanded an account of the rents and profits. 
The summons was returnable to Fall Term, 1875, of the Su- 
perior Court of said county, at which term, and before an. 
swering the complaint, the counsel for the defendants moved 
the court to revoke the order heretofore made allowing the 
plaintiff, who is a resident of the State of Mississippi, to sue 
in forma pauperis, upon the ground that the same had been 
improperly granted, as there was no sufficient affidavit of the 
plaintiif, as required by law, upon which to ground the order, 
and for other reasons, which will fully appear by reference to 
to said affidavit, petition and order. The defendants also 
moved the court to require the plaintiff to give the under- 
taking required by law or dismiss the action. 

The complaint alleges that a partition of said land had been 
made in the year 1851, by order of the Court of Ehtity of 
Wilkes county ona proceeding in said court, in which the 
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plaintiff's name had been used as a party plaintiff and asa 
JSeme sol., when she was at the time a feme covert, and that 
her name had been used in said action without her knowledge 
or consent. 

His Honor refused to allow the motion, and the defendants 
appealed. 


The following is a copy of the affidavit of the plaintiff : 


“The plaintiff maketh oath that she is unable to give the 
sureties or make the deposit required by the laws of the State 
of North Carolina to enable her to prosecute the above en- 
titled action against the defendants, and further that she is 
advised and believe that she has good cause of action against 
them. She therefore prays the honorable Court that she may 
be allowed to sue 7a forma pauperis. 

Sworn to and subscribed before me this 29th day of May, 
A. D. 1875. : 

MURRAY PEYTON, 
Chancery Clerk Hinds county, Miss.” 


The following is the certificate of counsel : 


“ We, the undersigned practising attorneys, hereby certify 
that we have examined the case of the plaintiff and believe 
that she has a good cause of action against the defendants in 
law and in fact. This 16th day of August, 1875. 

THOS. J. DULA, 
S. S. WITHERSPOON.” 


The following is the order of the Court made upon the 
affidavit : 


In the above entitled action, upon reading the affidavit of 
plaintiff and the certificate of counsel, it is ordered that the 
plaintiff? Eliza A. Miazza, be allowed to prosecute her said 
action against the defendants, James Calloway and others, 
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without giving security or making the deposit required by 
law. No officer shall require of her any fee, neither shall she 
recover any cost. 


Armfield u Fu’k and Johnstone Jones, for the defendants. 
Smith & Strong, contra. 


Ropman, J. The plaintiff was allowed by the Judge to 
prosecute her action /« fvrma pap ry, upon her presenting 
to him a certificate of two counsel to the effect that they had 
examined her case, and were of opinion that she had a good 
cause of action, and her affidavit of her poverty. The afti- 
davit purported to have been sworn to before the clerk of the 
Chancery Court of Hinds county, Mississippi, and was au- 
thenticated by what purported to be the seal of that court. 
The defendant contends that the Judge exceeded his powers, 
because the statute, Bat. Rev. chap. 17, sec. 72, (Act of 
1868-"69, chap. 96,) was not complied with. 

That statute is in these words: “Any Judge, Justice of the 
Peace, or Clerk of the Superior Court, may authorize any 
person to sue as a pauper in their respective courts, when he 
shall prove by one or more witnesses that he has a good cause 
of action, and shall make affidavit that he is‘ unable to comply 
with the provisions of the last section,” which requires a bond 
with security, or a deposit of money with the Clerk. 

The defendant contends: 

1. That it appears that no witnesses were examined by the 
Judge. 

2. That the affidavit was not sufficiently authenticated. 

As to the first point: The Code of Civil Procedure, section 
72, provided that a Judge might allow any person to sue as a. 
pauper upon a certificate from any attorney that in his opinion 
such person had a good cause of action, and upon his state- 
ment that he would prosecute the demand witheut fee. This 
last requisition was an inconvenient impediment to the bring- 

3 
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ing of pauper actions. From its having been omitted, we 
may suppose that one, if not the main object of the Act 
amending the Code, was to get rid of this restriction, which 
was obnoxious to members of the bar. The intention then 
was to facilitate pauper actions. A literal construction of the 
Act would make them almost impossible, and would moreover 
lead to absurdities which we cannot, without disrespect to the 
Legislature, suppose that they intended. The pauper is re- 
quired to prove before the Judge his right to recover, by 
witnesses: that is, by persons who personally know the facts, 
and whose evidence would be sufficient on a trial to make out 
a prima facie case. Yet he cannot compel the attendance of 
his witnesses for this purpose by process, and by the hypothe 
sis that he is a pauper, he cannot procure their attendance by 
paying their expenses. Nor is any provision made for taking 


their depositions if they be sick or non-residents. In addition - 


to this, the Judge who should try a case wholly without pre- 
judice and without having received a bias from any one-sided 
statement, is required to hear the plaintiff's version of the 
facts, and to express an opinion that prima facie he is entitled 
to recover. For a Judge to permit himself to be “ talked to” 
privately by parties or their attorneys about a case pending 
before him, is indecent, and perhaps criminal. The Legisla- 
ture never could have intended this, and we are compelled to 
conclude that it never intended any thing more than that the 
Judge should be satisfied by a certificate of counsel or other- 
wise that the plaintiff had an honest cause of action, on which 
he might reasonabiy expect to recover. No doubt this is sub- 
stantially the law of every State of the Union, and we cannot 
believe that the Legislature intended to alter a practice sanc- 
tioned by convenience and by long and universal usage. ; 

As to the second objection: We think that the affidavit 
was not legally authenticated so as to authorize the Judge to 
act on it. There was required, in addition, a testimonial from 
the Judge of the Court that the person professing to be Clerk 
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of the Chancery Court was such officer and that he had 
authority to administer oaths. Bat. Rev., chap. 43, sec. 9. 
The Judge below need not necessarily dismiss the plaintiffs 
action by reason of this informality in the authentication of 
her affidavit. He may, if he shall think proper, continue the 
cause until she has a reasonable time to supply the defect, 
either by procuring the testimonial of the Judge or by swear- 
ing to her affidavit before a Commissioner for this State in 
Mississippi, which latter may be the more prudent course. 


Per OCvriam. The order allowing the plaintiff to sue as @ 
pauper is reversed, and the case is remanded to be proceeded 
in according to law. Neither party will recover costs in thir 
court.. 


Let this opinion be certified. 
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RICHARD POTTER vc. W. L. MARDRE, and others. 


If a peron bestows his labor upon the property of another, thereby 
changing it int» an ther species of article, (as if corn be made into 
whiskey, &c..) the proj erty is changed, and the owner of the origi- 
nal material cannot recover the article in its altered condition; but 
ies only entitled to its value in the shape in which it was taken from 
him, 

‘Ta an action for the claim and delivery of persenal property, the issu- 
ing of a summons is necessary to give the Clerk jurisdiction to make 
the order to the sheriff, requiring him to take such property and de- 
liver the same to the plaintiff, and an order to that effect without 
such summons, is no justification to the sheriff or the defendant for 
any action in the premises. 

(Bennett v. Thmompson, 13 Ired. 146; and Albea v. Griffin, 2 Dev. & 
Bat. Eq. 9, cited and approved.) 


This was a crvit action, tried before his Honor Judge Eure, 
at Spring Term, 1875, of the Superior Court of Perqumans 
county. 

The following statement of the case accompanies the record 
sent up to this Court: 

The plaintiff's wife is the owner of a life estate in right of 
dower in a tract of land in the county of Perquimans, and the 
plaintiff is, and has been, in possession of the same for many 
years. 

The defendants own the reversion in said land after the 
termination of the life estate of the plaintiffs wife. 

In 1873, the plaintiff cut down two trees on said land, and 
used the timber therefrom, partly to build a boat or canoe for 
fishing, and partly to make shingles for repairing the houses 
on the farm. Shortly thereafter the defendants made demand 
for the canoe, which being refused, they commenced an action 
“for the claim and delivery of personal property” for the 
same. Under the proper process issued from the Superior 
Court in said action, they went upon the premises of the 
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plaintiff with the sheriff of the county, who took the canoe 
out of the plaintiff's possession and delivered it to the defend- 
ants, who carried it away and still have it in their possession. 

The defendant in that action, Potter, did not replevy or offer 
to replevy the canoe. No copy of a summons or other paper 
or process was then, or at any time, left with Potter. No record 
of the action was made in the Superior Court, and there was 
no appearance of either plaintiffs or defendant in that action, 
nor any judgment demanded or rendered in the same. The 
only return made in the action was of the original affidavit 
and order of the Clerk, with the following endorsement by 


the Sheriff : 


Executed July 22d, 1873, by taking one boat or canoe from 
Mr. Potter and delivering to Mardre. Sheriffs fee $1.00, 


paid by the plaintiff. 
(Signed.) H. WHITE, Sheriff. 


There was no farther prosecution of the action by the 
plaintiff, Mardre. 

The plaintiff in this action claims’ five hundred dollars dam- 
ages against the defendants for the trespass committed by 
them in entering the plaintiff's premises and taking the canoe. 

The plaintiff proved his title and possession of the locus in 
quo, and the taking of the canoe by the Sheriff and the defend- 
ants. Also that the location of his land was valuable and 
convenient for fishing purposes, and that in consequence of his 
canoe being taken from him he was much hindered and dam- 
aged in fishing during the Spring of 1873. 

The defendants offered to prove that the taking of the ques 
was under “ due process in said action for claim and delivery.” 

The plaintiff objected, on the ground that the defendants 
had abandoned that action, and should not be allowed to pro 
tect themselves under any process issued in it. His Honor 
overruled the objection and admitted the evidence. 
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The plaintiff requested the court to charge the jury, that if 
they believcd the defendants did so take the property, they 
were trespas:ers,and they must find for the plaintiff; and that 
if they believed the defendants used the power of the court 
to accomplish a wanton trespass on the property of the plain- 
tiff, and afterwards failed to prosecute their action to judg- 
ment, they would be justified in giving a verdict against the 
defendants for vindictive damages. 

The court refused to give the instruction, and charged the 
jury, that there was no evidence of such wanton abuse of the 
process of the court, and that the plaintiff had no right to 
apply the timber on the land to building boats, and that the 
defendants, as reversioners, were entitled to the trees after 
they were cut for that purpose. 

The plaintiff then asked the court to charge the jury that 
even if defendants were entitled to the trees, that they were 
not entitled to the canoe, after the trees were worked up as 
such, and if the plaintiff committed a wrong in cutting the 
trees, the defendants’ remedy was not “claim and delivery of 
personal property,” but a civil action for waste. 

. The court refused so to charge, but instructed the jury that 
the defendants had a right to the canoe, and to recover it in 
such action. 

Under these instructions the jury rendered a verdict for the 
defendants. Motion for a new trial; motion refused. Judg- 
ment for defendants and appeal by plaintiff. 


Gilliam & Pruden, for the appellant. 
No counsel, conira, in this court. 


Ropmay, J. 1. The plaintiff had a right to cut trees for 
the necessary repair of the farm buildings, but none to cut 
trees for building a boat to be used for fishing. When the 
trees were felled, the property in them vested at once in the 
reversioners, who could have maintained trover, or by our 
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statute replevin, for the timber, and could have recovered for 
so much as the plaintiff could not show that he had applied, 
or was about to apply, to a lawful purpose, such as the repair 
of the buildings, &c. These propositions were resolved in 
Bowles’ case, 11 Rep., 79, and have been recognized as law 
ever since. 

2. It does not follow, however, that the reversioner could 
maintain trover or replevin for the canoe which was made 
from the trees. 

It is not necessary to decide this question at this time ; but 
it is proper to do so, because, as under our opinion, there 
must be a new trial, and the plaintiff on the present state of 
facts, is entitled to recover, the question as to the measure of 
damages will then necessarily arise. On the question stated, 
there is a discord between the authorities that cannot be re- 
conciled. The most important of them will be found in 2 
Kent. Com., 361 ; Sedgwick on Dam., 483, and in the very 
recent case of /Teard v. James, 49 Miss., 236. It is unneces- 
sary further to refer to them. We are not aware of any de- 
cision in this State directly in point. 

It seems to be generally agreed that if the person who 
bestows his labor on the property of another, thereby changes 
it into another species of article, as if corn be made into 
whiskey, or silver coin into a cup, or timber into a house, the 
property is changed, and the owner of the original material 
cannot recover the article in its altered condition, but must 
content himself with the value of the article in the shape in 
which it was taken from him. In the civil law it is said that 
the property is changed whenever the species is so far changed 
that it cannot be reduced to its former rude materials—examples 
of which are when timber is made into a bench, or chest, or 
ship. The common law differed from this, and it was held 
that so long as the owner of the original mhtterials could iden- 
tify them, he could follow them into the manufactured article, 
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as if leather be made into shoes, or cloth into a coat, or a tree 
be squared into timber. 

In some of the decided cases much weight seems to be given 
to the fact whether the manufacturer was a conscious and 
wilful trespasser, or took possession of the raw material in 
good faith and under an honest mistake as to the title. 

Sometimes the decision as to the measure of damages is 
made to turn on the form of the action, as whether in tres- 
pass for entering on plaintiff's land and cutting and carrying 
away timber, which defendant afterwards manufactured ; or 
in trover for the conversion of the manufactured article, or in 
replevin for its possession in specie, as in the case cited from 
Mississippi. 

We think that most of the American cases hold that when 
the alteration of the timber taken by a trespasser has gone no 
farther than its change into boards, or shingles, or staves, the 
owner of the timber may follow his property into the manu- 
factured article, add recover its value in that shape. But we 
have found no case where the change of species was greater 
than that. Such we think was the current of American de- 
cision prior to 1851, when the case of Bennett v. Thompson, 
13 Ire. 146, which will hereafter be noticed, was decided. 

In this conflict of opinions, which when united we are 
accustomed to consider authority, we can only adopt that rule 
which seems most reasonable. In our opinion the equitable 
rule is that stated from the civil law. The property is changed 
by a change made in its species or substantial form, if made 
by one who was acting in good faith and under an honest 
belief that the title was in him. 

This doctrine is not based on the idea that a trespasser, 
although he may act under an honest but mistaken belief in 
his own title, can lawfully transfer the property in timber 
from the owner to himself by changing it into some more 
valuable species; but on the idea that the trespasser by so 
doing destroys the original article, as if he had burned it, and 
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is responsible to the owner as if he had burned it: and on the 
idea that the principle adopted is more likely to do justice to 
the parties concerned than any other. 

By this rule the owner of the original material will recover 
the value of his material which is the extent of his loss, with 
such additions as a jury may think proper to make if the 
taking or conversion was wilful, or attended by circumstances 
of aggravation. Whereas, if the owner of the materials could 
always follow them, however much their value might have been 
‘enhanced ‘by the labor of the manufacturer, it would lead to 
results unjust and even absurd. For example, if the owner of 
the trees can recover the staves made from them, why not the 
casks made from the staves; and if in replevin he can recover 
the planks, why not the ship built with the planks, &ec. 

This principle of equity is supported by the analogy of the 
rule established in this State by the decisions, which hold that 
a vendee of land by a parol contract of sale who takes posses- 
sion and makes improvements, and is afterwards ejected by the 
vendor, may recover the value of his improvements. A/bea v. 
Griffin, 2 Dev. and Bat. Eq. 9. So if one who has purchased 
land from another not having title, enters and improves, be- 
lieving his title good, and is ejected by the rightful owner, he 
is entitled to compensation. 

In both these cases, one who is en innocent has con- 
fused his property with that of another, and he is held entitled 
to separate it in the only way it can be done, viz: by being 
allowed the value of his improvements in the raw material. 
The case of Bennett v. Thompson, whi. supra, was an action 
of trespass for entering on plaintiff's land and felling timber 
which was afterwards converted into boards and shingles. 
Thit court held that the measure of damages was the value of 
the trees when felled, and not the value of the manufactured 
article. This case does not profess to go upon the form of the 
action. There is no reason except technical ones, why greater 
damages should be allowed in trover than trespass. The 
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injury is the same whatever may be the form of action, and 
it would seem to have been the opinion of the court, that the 
plaintiff could not ‘ites the material in its manufactured 
condition. 

Upon the principle stated, we are of opinion that although 
the defendant might have maintained trover for the conversion 
of the trees, he had no property in the canoe, and was not 
entitled to maintain replevin or its substitute, process of claim 
and delivery for it. Our opinion on this point, however, will 
only affect the question of damages on a future trial. 

3. If the defendant obtained possession of the canoe under 
regular process of a court having jurisdiction, he can maintain 
his plea of justification, notwithstanding his want of title, and 
although he could not have recovered in the action. 

The case agreed states that defendant went upon plaintiff's 
land with the sheriff and took the canoe after having “ com- 


menced an action for the claim and delivery of personal prop- © 


erty for the canoe, under the proper process issued from the 
Superior Court of said county in said action.” The action, if 
ever commenced, was afterwards abandoned, and the only 
paper found on record is the affidavit of the defendant, the 
Clerk’s order to the Sheriff, under sec. 178 of C. C. P., and 
the return of the Sheriff endorsed thereon, that he had deliv- 
ered the canoe to the plaintiff in that action, who is the defend- 
ant in this. The case further states that “no copy of a sum- 
mons or other paper or process was then, or at any time, left 
with Potter,” (the present plaintiff.”) It does not appear that 
any summons was ever issued. We are of opinion that under 
sec. 176 of C. C. P., the issuing of a summons was necessary 
to give the Clerk jurisdiction to make the order to the Sheriff, 
requiring him to take the property and to deliver the same to 
the plaintiff in that action. And such summons ought to have 
been served on the present plaintiff, (the defendant,) if possi- 
ble, at or before the taking of the property. We do not say 
that such service was necessary to give the Clerk jurisdiction, 
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but the issuing of the summons was. The order of the Clerk 
was no justification to the present defendant. 

4. We concur with the Judge below, that there was no evi- 
dence to warrant the jury in giving vindictive damages. The 
damages to which the plaintiff is entitled are the injury to his. 
land, which seems to have been only nominal, and the value. 
of the canoe, from which the defendant is entitled to deduct. 
or recoup, by way of counterclaim, the value of the timber 
which was manufactured into the canoe, just after it was felled” 
and converted into a chattel. 

Let this opinion be certified. 


Per Curtam. Judgment reversed and venire de novo. 








HENRY W. FAISON e«. HALSTEAD BOWDEN, Ex’t. 


The exclusion of evidence of parol premises to pay a debt, otherwise 
barred by the Stutute of Limitations, when a right of action had ac- 
crued to the plaintiff, before the adoption of the Code of Civil Pro- 
cedure, is error in the court below. and entitles ae party offering 
the same to a cenire de noto. 


(Knight v. Braswell, 70 N. C. Rep. 709; Lidbbett v. Maultsby, 71 N.C. 
kep. 345, cited and approved.) 


Civ action, tried before Aerr J., at Spring Term, 1875, 
of Dupin Superior Court. 

The action was brought by the plaintiff against the defen- 
dant who is the executor of Buckner L. Hill, to recover the 
sum of $1,565.57, alleged to be due the plaintiff for profess- 
ional services rendered the deceased by the plaintiff as a phy- 
sician. The items of the bill commenced im the year 1854,, 
and continued up to the time of the death of the testator of 
the defendant, in the month of November, 1861, and also 
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continued for some time after his death. The items after the 
‘death of the testator are alleged to be due for professional 
‘services rendered at the request of the defendant. 

The defendant in his answer denied. the account and relied 
upon the statute of limitations. As a farther defense the de- 
fendant alleged that he had fully administered the assets of 
the testator. 

The plaintiff in his reply alleged a new parol promise from 
the testator, relying upon the same to repel the statute of limi- 
tations. 

Upon the trial the plaintiff was introduced as a witness and 
proved a debt of sixty dollars, under the book debt law, and 
forty dollars for services rendered the slaves of the estate at 
‘the request of the defendant after the death of his testator. 

The plaintiff then offered to introduce testimony of new 
parol promises by the testator, to pay the plaintiff the said. 
bill, amounting to about fifteen hundred dollars. 

The court ruled out the testimony under the provisions of 
title IV, chap. 4, sec. 51, C. C. P., holding that under said 

‘section, the plaintiff could not prove a new promise by parol 
that was made prior to three years next preceding the com- 
mencement of the action, but that the new promise must be in 
writing. The action was commenced October 25th, 1869. 

To this ruling of the court the plaintiff excepted. 

There was a verdict and judgment thereupon in favor of 
the plaintiff for the sum of one hundred and ninety-two dol- 
lars and seventy-five cents. The plaintiff moved for a 
-new trial. The motion was overrtled by the court and the 


plaintiff appealed. 


W. S. & D. J. Devane, for the appellant. 
Stallings, contra. 


Ropman, J. This action was commenced on 5th October, 
1869, to recover for medical services to the testator, begin- 
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ning on 19th April, 1854, and continued until 22d December, 
1860. The complaint also contained a demand for medical 
services to the slaves of the testator, rendered after his death 
at the request of the executor. On this last demand no ques- 
tion is presented. A large part of the plaintiff's demand was 
barred by the statute of limitations, and to rebut this bar he. 
offered in evidence parol promises by the testator to pay the 
whole demand against him, made in 1858, 1859 and 1860. 
The Judge excluded the evidence, because the promises were. 
not in writing as required by C. C. P. sec. 51. (Bat. Rev.. 
chap. 17, sec. 51.) 

We consider it clear that this section has no application to 
the plaintiffs case. Section 16 provides “this title (Limita- 
tions) shall not extend to actions already commenced, or to 
cases where the right of action has already accrued,” &c. 
Here the right of action had accrued as well upon the new 
promise as upon the old, before the adoption of the C. C. P. 
in August, 1868. Anight v. Brasweil, 70 N. C. Rep. 709 ;. 
Libbett vy Maulisby, 71 N. C. Rep. 345. 

There was error in the refusal to receive the evidence. 


Per Curiam. Judgment reversed, and venire de nove. 
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JOSEPH C. BELLAMY e. J ‘SEPH H. PIPPIN. 


Upon a motion by the defendant for a new trial in an action fer dam- 
ages, it is not error for the Court to refuse to hear the evidence of a 
juror, for the purpose of showing that in ascertaining the amount of 
damages the jury did not consider that some of the property was 
probably damaged before the cause of action arese, there being no 
evidence to that effect. 

Whether a sale of trees for saw logs carries anything more than the 
body of the tree, in the absence of a special agreement te the con- 


trary, Quere? 


This was a crvit action, tried before Seymour, J., at July 
‘Term, 1876, of Epcrcomsr Superior Court. 

The statement of this case sent up to this court as a part of 
the record is voluminous, and contains much matter not per- 


tinent to the points decided. All the facts necessary to un-— 


derstand the decision of this court are fully stated in the 
opinion of Justice Rranr. 

In the court below, there was a verdict in favor of the 
plaintiff, whereupon the defendant moved for a new trial. 
The motion was overruled and judgment rendered; from 
which judgment an appeal was craved and granted. 


W. 12. Juhnson, for the appellant. 
Fred. Phillips, contra. 


Reape, J. The plaintiff owning a timbered tract of land 
and the defendant owning a saw-mill, it was agreed between 
them that the defendant should have all the trees on the land 
suitable for saw logs, at fifty cents a tree, and saw them into 
lumber. 

The defendant cut and sawed a large number of the trees, 
some of which he did not pay for, and left a considerable 
number standing, which he declined to take or pay for. The 
plaintiff had a verdict for the unpaid for cut trees at the price 
agreed on, and for the standing trees at twenty-cents each. 
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The defendant does not complain of any error in the charge 
of the Judge, upon which this verdict is founded, but does 
complain that the jury in fixing the price of the standing 
trees, did not consider that some of them were probably doty. 
Whether they did or did not, does not appear. But the de- 
fendant offered to prove that they did not, by some of the 
jurors, and his Honor refused to hear the evidence on the 
motion for a new trial ; and of this the defendant complains. 
We think his Honor was right. 

2. The defendant put in a counter claim, that in buying 
the trees for saw logs he was entitled not only to the body of 
the trees, but to the laps also, and that he left the laps upon 
the land; and that the plaintiff took some of them for wood ; 
and that he then forbade the plaintiff to take any more ; and 
that they remain upon the land now; and so he claims not 
only the value of the laps which the plaintiff took, but the 
value of those which remain and which he was forbidden to 
take. The jury allowed his claim for what the plaintiff took, 
and refused to allow his claim for what remained. 

The defendant has no right to complain. He got all that 
he was entitled to, to say the least.. How could he be en- 
titled to recover for what the plaintiff did not take, and which 
he was forbidden to take. But besides that, it is at least 
questionable whether a sale of trees for saw logs carries any- 
thing more than the body of the tree. It is stated in the case 
that there was no agreement about the laps. But let it be 
that the laps were the defendant’s, still he has nothing to 
complain of, because he has been allowed for what the plain- 
tiff took, and what remains are the defendant’s still. If the 
plaintiff shall take them, or refuse to let the defendant take 
them, as it is stated he has done, since the commencement of 
this action, then the defendant may bring his action and try 
his title if he thinks proper to risk it. 

There is no error. 


Per CurtaM. Judgment affirmed. 
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JOHN R. MERCER e. JAMES WIGGINS, Adm’r. 


Evidence, that the witness, from two notes he held in his hand, which 
were written and tested by hims 1‘, had an indistinct recollection 
that at the time the notes .ere given, he, the witness, wrote a deed, 
alleged to be lost, from the defendant’s intestate to the plaintiff for 
a tract of land, and the notes were the considera.ion therefor; that 
the deed contaiued the usual cl.use of warranty or covenant of quiet 
enjoyment, the witness being of opinion that if any special instruc- 
tions had been given, or if the deed had varied from an ordinary 
deed, or had there arisen any question as to the title, he would have 
recol ected it; that said intestate was a prudent man in his business 
transactions, and would not have executed a paper that he did not 
understand; that from a conversation with the pluintiff, he saw said 
intestate several years after the execution of the deed, and asked him 
if he had any idea what hid become of the same, and the witness 
thinks the intestate said he knew nothing about it after the execution 
and de ivery, is competent to be considered by a referee, as tending 
tu prove the existence of a deed froin the defendant's intestate to the 
plaintiff, and also its coven ints and its loss, 

A payment in Confederate money, tendered and accepted by the par- 
ties as a paymeat, amounis to a discharge of the debt. 


This was a civit Action to recover damages for a breach of 
warranty contained in a deed, tried before A/ovure, J/., at August 
Term, 1875, of Epaxcomse Superior Court. 

The case was referred, by consent, at Fall Term, 1874, and 
at Spring Term, 1875, the report of the referee was filed, and 
the defendant filed the following exceptions thereto: 

1. That the evidence as to the existence of a clause of war- 
ranty in the alleged lost deed, is too vague and indefinite to 
warrant the finding of such fact by the referee ; 

2. That if he is mistaken, he insists that the measure of 
damages ought to be the value of the payments made by 
plaintiff, of which, according to the evidence, $811.03 was on 
the 13th of July, 1862, and $500.00 on November Ist, 1862, 
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which should have been reduced according to the scale of 
depreciation of Confederate money as of those dates. 

His Honor overruled the exceptions and sustained the report 
of the referee. 

The following is the evidence upon which the finding of his 
Honor, and also of the referee, is based: 

George Howard testified, substantially, as follows: “From 
the notes which [ hold in my hand, being notes given by John 
R. Mercer to James G. Armstrong, dated June 7th, 1859, one 
for $1,000.00, and one for $500.00, the same being in my 
hand-writing and tested by me, I am certain that they were 
given at the time, and in the town of Wilson; and I have an 
indistinct recollection that at the time said notes were given, 
I wrote a deed from J. G. Armstrong to John R. Mercer for 
a tract of land for which they were the consideration. My 
only recollection of the tract of land is that it was somewhere in 
said Mercer’s neighborhood, and the deed contained the usual 
clause of warranty, which has been construed to be a covenant 
of quiet enjoyment. [have no recollection of any special instrue- 
tions in the case, and do not think any were given. I have no 
recollection of what became of the deed afterwards, executed 
by Dr. Armstrong. From a conversation of Dr. John R. 
Mercer, I saw J. G. Armstrong several years after the execu- 
tion of the deed, and asked him if he had any idea what had 
become of it. I think he said he knew nothing about it after 
its execution and delivery. Dr. J. G. Armstrong was a quiet 
man, and I considered him prudent in his transactions, and he 
would not have executed a paper he did not understand. I 
think if any special instructions had been given me, or it had 
varied from an ordinary deed, or any question had been raised 
as to title, I would have recollected it. 

It was admitted that the land was devised to J. G. Arm- 
strong and others in fee simple, determinable on each dying 
without heirs, and that Armstrong and his co-devisees had 
partition in the land, and that the plaintiff bought the portion al- 
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lotted to Armstrong. It was also admitted that the notes, 
spoken of by George Howard, were given for the purchase of 
the land, and that the sum was a fair price for the same at 
the time, and that the tract contained one hundred and ninety- 
six acres. The land adjoined Dr. Mercer’s land, and the deed 
was written by said Howard. 

J. G. Armstrong died in February, 1873, without issue. 
The sum of $300 was paid on the $1,000 due February 28th, 
1860, before the commencement of this suit. Suit was brought 
and judgment obtained upon the notes severally at August 
Term, 1861. An alcas issued in each case returnable to No- 
vember Term, 1862. 

On the latter execution, the plaintiff paid in July, 1862, 
$811.03 in full satisfaction on the larger judgment, and on 
August 12th, 1862, he paid on the execution on the $500 debt, 
the amount with interest from the Ist day of January, 1860. . 
These last two judgments were paid in Confederate money. 

The defendants ex. epted to the finding of his Honor, to this 
effect :) 

1. There was no e'i’ence of any covenant of warranty in 
the deed alleged to have been lost. 

2. The judgment paid by the plaintiff were subject to the 
legislative scale. 

There was julgment for the plaintiff, whereupon the de- 
fendant appealed. 


Fred Phillips, for the appellant. 


Perry, contra. 


Serriz, J. By consent of parties, this case was referred to 
W. H. Johnston, to find and report the facts, and declare the 
law arising thereon. His report, both as to facts and law, was 
adopted and confirmed by his Honor, from which judgment 
the defendant appeals, alleging : 

1. That the evidence as to the existence of a clause of war- 
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ranty or covenant of quiet enjoyment in the alleged lost dee¢ 
is too vague and indefinite to warrant the finding of such fact 
v the referee. 

2. That the measure of damages is the value of the Con- 
federate money at the date of its payment by the plaintiff to 
the defendant’s intestate. Neither of these exceptions can be 
sustained. 

There was evidence, fit to be considered by the referee, 
tending to prove the existence of a deed from Armstrong ta 
the plaintiff, and also its covenants, and its loss. Consequently 
the court will not undertake to review the findings of the 
referee on these points. 

It is well established by the adjudications of this court, that 
a payment in Confederate money, tendered and accepted as a 
payment by parties, dealing at arms length, amounts to a dis- 
charge of the debt. 


Prr Curiam. Judgment affirmed. 


C. B. CURLEE +. ANNICE THOMAS. 


A recovers a judgment against B for $193, who subsequently obtains 
judgment against A for $60, upon a cause of action existing at the 
time of A’s judgment, but which was not pleaded as a counter claim. 
On a motion in the Superior Court, in which both judgments were 
docketed, to allow the judgment of B to be credited on that against 
him: Held that A’s personal property exemption protected his judg- 
ment against B, from any such proceeding; as it is, in the sense of 
Art. 10, sec. 1, of the Constitution, final process, 


(Dural v, Rollins, 71 N. C. Rep, 18; Crummen v. Bennett, 69 N, C, Rep. 
494; Lambert v. Kinnery, at this term, cited and approved.) 


This was a Motion to apply a judgment held by the plain- 
tiff against the defendant in satisfaction pro tanto, of a judg 
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ment held by the defendant against the plaintiff, heard before 
Buzton J., at Spring Term, 1875, of Unton Superior Court. 

The following are the facts in this case as disclosed by the 
record: , 

In 1859, the defendant, who was the widow of one John 
R. Thomas, brought suit against the plaintiff, C. B. Curlee, as 
administrator of her husband, to enforce the payment of a 
year’s allowance which had been previously laid off for her by 
commissioners appointed by the late county court, and which 
had been paid in jart. The case was pending until Spring 
Term, 1872, when the plaintiff recovered judgn.ent for the 
sum of €193, the balance due, «nd execution issued thereon 
returnable to Fall Term, 1872, which execution was rcturned 
unsatisfied. 

On the 8th day of April, 1873, C. B. Curlee, sued the de- 


fendant before a Justice of the Peace of Union county upon 


an alleged lost receipt for $60, paid on the year’s allowance 
previous to the rendition of judgment against him at Spring 
Term, 1872, and not brought forward by him or allowed by 
the court as a credit on the judgment against him for $193. 

The complaint before the Justice was that the judgment of 
the Superior Court was too large by $60, in consequence of 
this judgment having been lost sight of and omitted. The 
answer denied any such payment or the existence of any such 
receipt. The Justice rendered judgment in favor of C. B. 
Curlee for $60 and interest thereon from the 1st day of May, 
1868. From this judgment the defendant Annice Thomas, 
asked an appeal to the Superior Court, but on account of her 
failure to tender the Justice his fee, he refused to send up the 
appeal. 

In October 1873, C. B. Curlee had this judgment docketed 
in the Superior Court of Union county, and after paying 
upon the judgment against him an amount sufficient to reduce 
it to the amount of his judgment against Annice Thomas, 
caused a notice to be served on her returnable to Spring Term, 
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1875, to show cause why his judgment against her should not 
be applied to the satisfaction of her judgment against him, 
pro tant. 

In accordance with said notice the defendant appeared and 
showed for cause: 

That the defendant Annice Thomas was entitled to the 
benefit of the personal property exemption allowed by law. 

It was admitted that she did not own $500 worth of per- 
sonal property, exclusive of the judgment against Curlee. 
Therefore he ought not to be permitted to defeat the constitu- 
tional right which had become attached to her judgment 
against him by a subsequently recovered judgment against her. 

The plaintiff's counsel insisted that as his claim existed at 
the time she recovered judg nent, and ought properly to have 
been deducted then, the case was one in which there were 
mutual claims existing at the same time and that the balance 
only constituted the debt. That there was a distinction be- 
tween such a case and one in which judgment was rendered 
against a defendant who shall afterwards acquire a debt sub- 
sequently incurred against the plaintiff and cause it to be 
reduced to judgment. 

His Honor being of the opinion that the plaintiff was enti- 
tled to the motion, ordered that the judgment of C. B. Curlee 
against Annice Thomas be applied to the satisfaction of the 
judgment of Annice Thomas against C. B. Curlee pro tunto. 

From this order the defendant prayed an appeal to the Su- 
preme Court. 


No counsel in this court for the appellant. 
Wilson & Shaw and J. PD. Son, eontra. 


Byncm, J. The personal property of any resident of this 
State, to the value of five hundred dollars, to be selected by 
such resident, shall be and is hereby exempted from sale under 
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execution or other final process of any court, issued for the 
collection of any debt.” Const. Art. X, sec. 1. 

We cannot go behind the judgments to examine the merits 
of the consideration upon which they are founded. If the 
plaintiff had issued an execution against the defendant upon 
his judgment, it is clear that she would have been entitled to 
her personal property exemption against it. Her judgment 
against the plaintiff was personal property, and if it was 
required to make up the amount to which she was entitled 
under the Constitution, it would have been the duty of the 
officer having the execution, to allot it to her. Bat. Rev. 
chap. 55, sec. 12. The plaintiff can be in no better situation 
and the defendant is no worse, by this short-hand way of 
getting the benefits of an execution without its burdens. 

To give effect to such motions as this, would be in many 
cases, to deny this benign provision of the Constitution. “The 
personal property exemption cannot be reached by execution 
at all, for as to that, under the Constitution there can be no 
creditor and no forfeiture, even by an attempt to make a fraud- 
lent conveyance. It is confirmed by the Constitution and is 
inviolable.” Duval v. f#ollins, 71 N. C. Rep. 218. 
Crummen v. Bennett, 68 N.C. Rep. 494. Lambert v. Kinnery 
decided at this term. 

If an execution could not reach the defendant, how can the 
present proceeding, which is only a substitute for an execution.’ 
In the sense of Art. X, sec. 1, it is “final process” 

There is error. 


Prr Curiam. Judgment reversed, and judgment here for 
the defendant. 
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E. 0, ELLIOTT ec. J. G. WYATT and others, 


If a mortgagor and mortgagee join in conveying the mortgaged estate 
to a third person, the mortgagee is only entitled to receive out of the 
price the amount of the mortgage debt; and the fact that the parties 
separately or jointly agreed to sell to the third party, and took sepa- 
rate notes, dues not alter the relation between them, 


Whether, if the notes had been paid in full, would change the relation, 
Quere ? 


This was a civ. action, tried before Furches, J, at Fall 
Term, 1875, of the Superior Court of Carawsa county. 

The suit was commenced at Fall Term, 1871, and the com- 
plaint is substantially as follows: 

The plaintiff was, in 1859, the owner in fee simple of two 
adjoining tracts of land in Catawba county, containing about 
two hundred acres, and known as the White Sulphur Spring 
tract; the said springs and buildings heing situated upon the 
land. 

In 1859, he contracted to sell the land, springs and buildings 
to Horace Robards, the husband of E. J. Robards, one of the 
present defendants, and executed to him a bond conditioned 
for the execution of a deed upon the payment of the purchase 
money, and Robards executed his bond for the payment of the 
same. 

About the year 1861, upon the. failure of Robards to pay, 
the plaintiff agreed with him to rescind the contract, upon 
terms mutually satisfactory, and the respective bonds were 
surrendered and cancelled, and the plaintiff contracted to sell 
to Mrs. E. J. Robards, wife of said Horace, for the sum of 
ten thousand dollars, and executed to her a bond to make title 
when the purchase money should be paid, her husband being 
trustee. 2 

The said Horace died in the year 1863, and after his death 
the defendant, E. J. Robards, in 1864, contracted to sell her 
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interest to the defendants, J. G. Wyatt and Thos. H. Wynne, 
composing a firm under the name of Thomas H. Wynne & Co., 
they agreeing to pay for her interest the sum of ten thousand 
dollars; and on the 16th of January, 1865, they agreed, in 
writing, to take her contract with the plaintiff, and pay to him 
the purchase money which she had agreed to pay, and to make 
to him a bond on a credit of five years to pay the same in 
gold, which, with the interest for five years, amounted to ten 
thousand and nine hundred dollars. The plaintiff and the 
defendant, E. J. Robards, mutually agreed to have the land 
sold under a decree of a court of equity, so as to conclude 
their respective titles; and Wyatt and Wynne agreed, in 
writing, to buy the plaintiffs title at the said sum in gold, on 
a credit of five years, and E. J. Robard’s title at the sum of 
ten thousand dollars in currency. In pursuance of said agree- 
ment the plaintiff and the defendant, E. J. Robards, joined in 
a petition to the court of equity for Catawba county for a sale 
of the said springs and land; and at Spring Term, 1865, a 
decree was made to sell the land, in pursuance of which the 
Clerk and Master sold the same on the 20th day of June, 
1865, when the land was bid off for or by the defendants, 
Thomas H. Wynne and J. G. Wyatt, who gave their bond to 
pay the plaintiff, on the 20th day of June, 1870, ten thousand 
nine hundred dollars in gold, and also gave bond to pay the 
defendant, E. J. Robards, ten thousand dollars in currency, 
which sale was confirmed by the court at Spring Term, 1866, 
and no order for collection or to make title was afterwards 
made. The bonds were left in the hands of the Clerk and 
Master. 

That this agreement was in writing, and that the agreement 
in writing and the petition and decree in equity, the sale and 
confirmation and the execution to the plaintiff and the de- 
fendant, E. J. Robards, of the bonds for the purchase money, 
together constitute a contract between the plaintiff and the 
defendants Wyatt and Wynne. 
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The defendants Wyatt and Wynne, under tlieir contract 
with the defendant E. J. Robards, took possession of the land 
and springs, and after the purchase at the sale of the Clerk 
and Master, they continued in possession and used and occu- 
pied the land and springs with great profit to themselves, and 
in August, 1868, the defendant Wynne sold and by deed con- 
veyed to the defendant Wyatt, his interest in the land and 
springs, for the sum of six thousand dollars, Wyatt undertaking 
to pay the debt for the land and springs; and to secure Wynne, 
Wyatt made a deed purporting to convey the whole of said 
land and springs to the defendant McCarthy, in trust for the 
benefit of Wynne, and the defendant Wyatt has been in the 
sole possession of the land and springs since August, 1868, 
making therefrom great profits. That the deed of trust above 
mentioned is fraudulent as to the plaintiff. 

That the report of the Clerk and Master states, that at the 
sale the lands were bid off by Wynne, but that the plaintiff 
alleges that the purchase was in fact for both Wyatt and 
Wynne. 

That the defendants Wynne (who is insolvent) and Me- 
Carthy are not residents of this State,. but reside in Virginia, 
and that the defendant Wyatt is notoriously insolvent. 

That the plaintiffs bond became due in 1870, and no part 
of it has ever been paid, but that suit was brought upon it and 
judginent given against the defendants Wyatt and Wynne, at 
Spring Term, 1871, of Catawba Superior Court, and that he 
has issued an execution which has been levied upon some per- 
sonal property of small value, in the possession of the defend- 
ant Wyatt, but claimed now by the defendant McCarthy, the 
sale of which, by an arrangement between the plaintiff and 
the defendant Wyatt, has been for a time postponed, and 
plaintiff offers to account for whatever he may actually realize 
therefrom. ‘ 

The defendant E. J. Robards has a judgment of the same 
date as that of the plaintiff, and claims to be paid out of said 
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sELLiottT v, Wyatt and others. on 
lands in the character of second mortgagee, the plaintiff being M 
the first mortgagee, and that the defendant McCarthy claims, on 
by virtue of the deed from the defendant Wynne, to hold a ‘ed 


#iird mortgage ; and the plaintiff is advised that a sale of said . 
land and springs, and the interest of the plaintiff and of all pe H 
the defendants therein is necessary to give a good title to any : 








purchaser and conclude the several equitable and legal rights 
of the parties. i 
The complaint demanded that the defendants be decreed to th 
specifically perform their contract with him, by paying to him fs 
the purchase money and interest, and after paying to the de- _ 
fendant Robards her claim, accept a deed from the clerk of tl 
the court, or some commissioner to be appointed by the court. 
Or that the court decree a sale of the lands by a commissioner ri 
to be named by the court, who shall sell and convey all the 7 
right, title and interest of the plaintiff and each and all of the - 
defendants therein, on such terms as to the court may seem 
proper, and apply the proceeds of the sale : 2 
1. To pay off the plaintiff, the purchase money for the legal 
estate in the lands. ‘ 
2. To pay the defendant Robards, the owner of the equity . 
sold by her. @ 
3. The surplus to the defendants, or each of them, as the o 
court may direct. 
The several deeds and contracts mentioned were annexed to a 


the complaint as a part thereof, also the petition to the Court I 
of Equity, but it is deemed unnecessary for the same to be set 
forth in this statement. t 
The defendant J. G. Wyatt demurred to the complaint and t 
for cause of demurrer alleged : : 
1. That the court has no jurisdiction of the action, because 


the plaintiff has a full and complete remedy by motion in the 

cause pending of E. O. Elliott and E. Roberts, ex part-, where 

the court can make an order to relieve the plaintiff. 
“ swolL, The defendant sets forth a copy of the deed of trust to 
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McCarthy, which was on record when the plaintiff filed his 
complaint, and demurs for multifariousness, as McCarthy has 
no interest in the real estate in controversy. 

III. The defendant demurs because of the contract of Thos. 
H. Wynne & Co., with the plaintiff, he (the plaintiff) was to- 
execute a deed to the defendant, when they executed the notea: 
to the plaintiff, and the plaintiff was to receive a mortgage to- 
secure the notes, whereas the plaintiff has never complied with 
the stipulation, though the defendants have executed the notes 
as stipulated by them. To sustain this construction the de-- 
fendant files the receipt of the Clerk and Master, which states 
that he was to retain them until the defendants obtained title. 

IV. That the plaintiff's judgments are void for want of ju- 
risdiction. The remedy on them being by notice and motion 
in the cause pending, and because they were not to be deliv- 
ered until the plaintiff executed a deed to the defendants. 

The defendant, E. J. Robards, demurred to the complaint,. 
and alleged for cause of demurrer : 

That there is a suit now pending for the subject matter in 
controversy in which the plaintiff can have adequate relief by 
motion, to-wit: In the case of E. O. Elliott and E. J. Robards, 
ex parte, petition to sellland. Wherefore, she prays that she 
may be dismissed, &c. , 

The cause was continued until Spring Term, when the same 
came on to be heard upon the demurrers of the defendants 
Robards and Wyatt, and the following decree was made. 

This action coming on to be heard upon the demurrer of 
the defendants, J. G. Wyatt and E. J. Robards, was tried at 
this term of the court upon the issues of law therein, on the 
agreement of counsel on both sides, and it appearing that the 
defendants, T. H. Wynne and Edward McCarthy, failed to. 
answer: 

It is decreed by the court, that the legal estate in the lands: 
in the pleadings mentioned and described, is in the plaintiff, 


E. O. Elliott. 
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That the defendant, E. J. Robards, on the 16th day of An- 
gust, 1861, contracted, in writing, with the plaintiff, to pur- 
chase the sane. That afterwards, to-wit, in December, 1864, 
the defendants, J. G. Wyatt and T. H. Wynne, contracted, in 
writing, to purchase said lan, an1 agreed to pay the plaintiff 
$10,900 in gold, with interest from the 1st of July, 1870, for 
the legal title, and the plaintiff is entitled to be paid by them 
in gold, or its equivalent in currency. That they agreed to 
pay to the defendant, E. J. Robards, the sum of $10,000 in 
currency, with interest fron the 29th of June, 1865, for her 
eq titable i terest, anl that she is e rtitle 1 to be paid the same. 

That the defendants, Wyatt and Wynne, have failed to com- 
ply with their contract, and to perform the same by paying 
said sums of money. 

It is therefore considered, ordered and adjudged by the 
-court that the demurrers are overruled, and it is ordered, 
adjudged and decreed, that the defendants, J. G. Wyatt and 
Thomas H. Wynne, do specifically perform their said contract 
and pay the said sums of money an] interest on or before the 
first day of April, 1872; and it is further ordered, adjudged 
and decreed, that upon their failure so to do, that the said 
lands, buildings and springs, be soll absolutely, and that M. 
L. McCorkle, W. P. Caldwell and D. Schenck, are appointed 
commissioners to sell the same, after advertising in such news- 
papers as they may see proper, in the State or out of the 
State, for at least thirty days, at public auction, at the court- 
house, in Newton, or such other place in the county of Ca- 
tawba as they may select, upon the follgwing terms, to-wit: 
One-fourth cash, one-fourth on a credit of six months, one- 
fourth on a credit of twelve months, and the last fourth on a 
credit of eighteen montlis, and that they take good notes and 
security for the purchase money. When the purchase money 
shall all be paid, they shall make a deed to the purchaser. 

It is further ordered, adjudged and decreed, that the defend- 
ant, §. G. Wyatt, surrender possession of said lands, buildings 
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and springs to said commissioners or their agent, within ten. 
days after the sale thereof, and that the Clerk send a copy of 
this decree.to his post office, and that the said sale be a final 
sale and conclusive and absolute, and that the purchaser have 
possession. 

That this decree is, without prejudice, as to the rights between 
the plaintiff and the defendant, E. J. Robards, as. to the dis- 
position of the funds arising from said sale, and the same is 
reserved until the coming in of the report of the sale, and the 
case is retained for further orders. 

At Fall Term, 1872, the report of the commissioners having 
been filed and contirmed, the cause was referred to the Clerk 
of the Court to inquire and report the amount of the debt of 
the plaintiff against the defendant, Mrs. Robards, and of the 
other defendants, Wyatt and Wynne, and of the principal and 
interest, and of the debt due from Wynne & Wyatt to E. J. 
Robards. 

The commissioners reported that they had sold the property 
for the sum of $10,700.00, and that E. O. Elliott became the 
purchaser. 

At Fall Term, 1873, the report of the Clerk was filed, and 
he reported to the following effect: — 

1. That Wyatt & Wynne are indebted to the plaintiff in the 
sum of $11,391.40 in specie, and interest on $10,900.00 from 
March 6th, 1871, until paid. 

2. That Wyatt & Wynne are indebted to the defendant, Mrs. 
Robards, in the sum of $11,025, with interest on $10,000.00 
from March 6th, 1871, until paid. 

The Clerk’s report was voluminous, and therefore not 
inserted. The plaintiff excepted to the report, in this: That 
he finds facts and makes conclusions not referred to him. It 
having been referred to him only to find the amount of the 
debt of the plaintiff to E. J. Robards and the amount of the 
debt of the plaintiff to Wyatt & Wynne, and only this, and 
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that the Clerk has exceeded his authority as given by the 
terms of the reference on the record. 

The exceptions of the plaintiffs were sustained, and the report 
was set aside. A motion was then made for leave to file an 


amended answer; the motion was overruled, and the defendant, 


E. J. Robards, appealed. 

At Fall Term, 1873, the following decree was made: 

This action coming on for further orders, on the complaint, 
former decree, report of sale, confirmation of the same, and 
upon the report of the Clerk and the exceptions filed thereto, 
it is considered and adjudged that the exceptions to the report 
of the Clerk filed, be sustained, and that the report, as made, 
be set aside, and that it be reformed by striking out all except 
the amount of the debt from E. J. Robards to E. O. Elliott, 
to-wit, $11,391.80, and the amount of the debt from Wyatt 
and Wynne to E. J. Robards, to-wit, $11,025, which is due. 


And it is considered and adjudged that the plaintiff, E. O. ~ 


Elliott, is entitled to priority of payment out of the fund 
arising from the sale of the lands, in the complaint described, 
and that the funds arising from the sale, in the hands of the 
commissioners, after deducting the amount of the cost, and 
paying the cost, to be taxed by the Clerk, be applied by the 
commissioners to the payment of the debt due the plaintiff, 
Elliott, from the defendants, Wyatt and Wynne ; and if there 
is a surplus after so doing, that they pay the same to the de- 
fendant, E. J. Robards, on the debt due her from the defen- 
dants, Wyatt and Wynne. From this judgment, an appeal 
was prayed and granted. (See 70 N. C. Rep., 181.) 

At Fall Term, 1874, in accordance with the opinion of this 
court, the case was referred to the Clerk to ascertain how 
much was due Elliott from Mrs. Robards on the original pur- 
chase money. How much he had received and what is now 
due ; and to report to that term of the court. 

The Clerk filed his report in accordance with the order of 
reference, and the plaintiff filed exceptions thereto. The re- 
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port is substantially stated in the following decree, made at 
Fall Term, 1875. 

The court is of the opinion that the plaintiff's action was 
based upon the original contract with the defendants, Robards, 
which enabled him to pursue the land asasecurity for debt. And 
that Wynne and Wyatt purchased the defendant’s Robards’ 
equity with the knowledge and consent of the plaintiff, and 
that whatever they paid the plaintiff or was realized from 
their property, should go towards the satisfying the defendant 
Robards’ debt; and it being found by the report that the 
plaintiff received $2,042 by a sale of Wynne and Wyatt’s 
property, which, together with the payment of $3,000 made 
by the defendant, Robards, and the $10,700 on the price paid 
for the land by the plaintiff, discharges the defendant Rob- 
ards’ debt, and leaves a surplus of $952 in the hands of the 
Clerk. The exceptions therefore, of the plaintiff are over- 
ruled and disallowed, and it is considered and adjudged by the 
court that the plaintiff surrender up the notes of the defendant 
Robards for cancellation, and that the Clerk of this court pay 
to the defendant, Robards, or her attorney, the sum of $952 
less the cost of this action, this being surplus arising from the 
sale of the lands, mentioned in the pleadings, after satisfying 
the plaintiff's debt against the defendant, Robards. 

And it is further ordered by the court, that upon the de- 
fendant (Robards) receiving said notes and the $920.00 less 
the cost of this action, which are.to be paid out of the funds 
arising from the sale, the Clerk of this court make and exe- 
eute to the plaintiff a deed, in fee simple, for said lands. 

From this judgment the plaintiff appealed. 


Armfield, W. P. Caldwell and Johnstone Jones, for the ap 
pellant. 
M. L. McCorkle, contra. . 


Ropman, J. The plaintiff held the legal estate as a security 
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for the unpaid part of the purchase-money, and upon such 
payment in trust for the defendant, he was entitled to his 
debt and to nothing more. If the defendant alone had 
assigned her estate to Wyatt & Wynne, they could have com- 
pelled the plaintiff to convey to them on the payment of what 
defendant owed him. If Wyatt & Wynne had paid the de- 
fendant $20,000 for her estate, the whole excess over the 
unpaid purchase money would have been justly hers. If they 
had paid the plaintiff $20,000 they would have got the legal 
estate with a liability to convey to the defendant on payment 
of her debt. Everything they paid to the plaintiff beyond 
that debt would have been a sheer gratuity. The plaintiff 
was substantially a mortgagee, and can it be contended that if 
a mortgagee and mortgagor join in conveying the estate to a 
third person, the mortgagee is entitled to receive out of the 
price anything beyond the mortgage debt ? 


That the parties separately or jointly agreed to sellto Wyatt ° 


& Wynne, and took separate notes, did not alter the relations 
between them: though perhaps, if Wyatt & Wynne had paid 
their notes in full, it might have been different. The plaintiff 
never released the defendant from the note. The contract 
between them was never rescinded. The equity of the case 
is too plain to need discussion. 

Judgment below affirmed. The defendant will recover her 
costs in this court. 

Let this opinion be certified. 


Per Curiam. Judgment affirmed 
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HORNER & GRAVES e, JOSEPH II. BAKER. 


In an action bronght by the keepers of a pullic school to recover the 
amount due for the board and tui.ion of a student; Jt was held, that 
the fact that the pliintitfs were conductors of a public school, and 
had advertised extensively the terms and regulations thereof, t.uken 
in connection with the fact that the defendant had sent his son to 
this school for one session. and alse sent him a second session, was 
competent evidence for the consideration of the jury, as tending to 
show that the defendant had notice of the terms and regulations, and 
had assented therevo, 


This was a civiL action originally commenced in the court 
of a Justice of the Peace, and carried upon appeal to the Su- 
perior Court of Epercompe county, where it was tried before 
Seymour, J. and a jury, at July Term, 1875. 

@n the trial in the court below, one Liamilton, a witness for 
the plaintiffs testitied, that the plaintiffs kept a public school 
open to students from any quarter. The school is military in 
its organization. The terms were €157.50 per session of 
twenty wecks, to be y aid inadvance. Tuition and board were 
all included in one amount at Spring Term, 1875. Formerly 
they were furni-hed as separate charges. 

The plaint.ffs offered to prove by the witness that these 
terms were extensively advertised, and offered in evic once a 
circular issued to the public by the plaintiff, containing the 
clause “ that payment must be made in advance,” all of which 
the court ruled out, on the ground that there was no evidence 
that the same had been brought to the attention of the 
defendant. 

It was also in evidence that the plaintiffs were at expense in 
preparing for the board and tuition of students at each session. 
It was farther in evidence, that Julian, the son of the defen- 
dant, attended the plaintiffs’ school as a student at the Spring 
Term, 1875, which began in January and ended in June, and 
was a student the preceding session, for what part of it did 

5 
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not appear. The defen lant al nittel a balance of ¥?1.00 due 
upon the preceding session. Julian was about a week late in 
entering at the Spring session. He stayel about four weeks, 
the witness could not say positively how long. He was 
expelled for an entire disregard of the rules of the school. A 
copy of the regulations were hung up in his room. “I don’t 
kaow whether they were there whea the ofeaces were com- 
mitted, or not. The offences were: 1. A general disposition 
to disobey orders. 2. A general disposition to disobey my 
orders. I was commandant of cadets. 

a Fell into ranks with his haa ls in his pockets. 

& Being ordered to tike his haads out, did so offensively. 

c A repetition of the same. 

Thereupon he was almonished. 

3. Leaving company and breaking ranks aad going to the 
hotel while on the way to church. Did same returning, havigg 
been specially warned.” 

There was other evilence a3 to general conduct, which is 
not considered materixl to the case as decided. 

The usual price for board in private boarding houses in 
Hillsboro is thirty dollars per month. 

The court charged the jury, that there was no evidence of 
an express contract, and the plaintiffs were only entitled to re- 
cover the board und tuition actually furnished ; and there 
being no controversy with respect to the amount, they would 
find a verdict for the plaintiffs for $21, and $9.50, being items 
admitted by the defendant, and $39.40, being one quarter of: 
the amount, $157.50, claimed. 

The jury rendered a verdict in favor of the plaintiff for the 
sum of $70.06, with interest from the 18th of January, 1875. 
The court gave judgment in accordance with the verdict and 
the plaintiffs appealed. 


Howard & Perry, for the appellant. 
J. L. Bridgers, Jr.,, contra. 
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Pearson, ©. J. The fact that plaintiffs were conductors of 
a public school and had advertised extensively the terms and 
regulations of their school, taken in connection with the fact 
that defendant had sent his son to this school for one session, 
and had also sent him to a second session, was some evidence 
the defendant had notice of the terms and regulations of the 
school, and had assented thereto. This evidence ought to 
have gone to the jury. There is error. We do think the 
eases in which it is held that a common carrier, in order to limit 
his liability according to the common law, must fix the bailor 
with direct notice, are applicable to a case like that under con- 
sideration. Upon this point some of the members of the 
court hold a different opinion, but the majority think it 
proper to give a new trial, to the end that the terms of the 
contract, whether express or implied, may be set out as part 
of the evidence. 

But the defendant says, the plaintiffs were not prejudiced 
by the error, because they have judgment for all they are en- 
titled to, upon a quantum meruit, To this the plaintiffs reply : 
We insist that had defendant paid in advance he would not 
be entitled to recover back for the time that his son was not 
permitted to have board and tuition during the residue of the 
session, and by the rejection of the evidence we were pre- 
cluded from making this point. It is an interesting question, 
whether a parent is chargeable for board and tuition for the 
entire session, his son not being taken away by the act of the 
parent or by the act of God, but being expelled by the con- 
ductors of the school, there being no express agreement to that 
effect or any agreement by implication, save only the payment 
of board and tuition “in advance ;” but this was excluded by 
the rejection of the evidedce tending to show the terms and 
regulations of the school. There will be a venire de novo. 


Per Curiam. Venire de neve. 
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JOHN D. WILLIAMS and wife ond others, Ex-parte. 


V here a testator devised the one-half of a house and lot to A, and the 
other ha'f to B, to be held to her separate use for life, and at her 
death to go to her children, ‘*or the proceeds of said lot, if the same 
shoul:! ever be sold, to be held for the benefit of her children, the 
said B receiving the annual interest of said proceeds.” The land 
having been sold ; Jt was held, That B was not entitled to have the value 
of her life interest in the fund assessed according to the annuity 
tables and paid over to her at once, as that would) defeat the trust 
and the express provisions of the will, 


It was further held, That the fact that the money was only bearing six 
per cent. interest, and that 38 desired to use it in the improvement of 
a farm, was not a sufficient ground to warrant the interference of the 
court, 


This was a petition in the above cause, heard before A/vore, 
J.. at Fall Term, 1875, of Beavroxr Superior Court. 

The following are the facts as set forth in the record, and 
sent upon appeal, to this court: 

Mary E. Hawks devised a house and lot, in the town of 
Washington, as follows: “Item 1st. I give and devise to my 
daughter, Hannah E. Latham, wife of Samuel C. Latham, one 
undivided half of my house and lot, situated in the town of 
Washington, at the corner of Market and Third streets, adjoin- 
ing the lands, &c., to be held by her, free from the debts, 
liabilities and control of l«r husband. 

“Item 2. I give and devise to my daughter, Mary E. Wil-— 
liams, wife of John D. Williams, the other undivided half of 
my said house and lot in Washington, &e., tobe held by her 
free from the debts, contracts, liabilities or control of her said 
husband, during the term of her natural life, and after her 
death this said lot to belong to her children, or the proceeds 
of said lot if the same shall ever be sold, to be held for the 
benefit of her children, the said Mary E. Williams receiving 
the annual interest of said proceeds.” 
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The house and lot has been sold by order of court in the 
above entitled cause, and the sale approved. One-half the 
proceeds of the sale have been paid to Mrs. Latham, and the 
remaining half is now in court. This petition was filed by 
John D. Williams and his wife, Mary E. Williams, praying 
that by a decree of the court, the plaintiff's interest in said 
fund may be assessed according to the annuity tables, and that 
the same may be paid to her. 

The petition coming on to be heard, it was adjudged by the 
court: 

1. That under the provisions of the will of Mrs. Mary E. 
Hawks, the petitioners are not entitled to the relief asked in 
this petition, as a matter of right, and the same is refused. 

2. That if the relief prayed for is at the discretion of the 
Judge to grant or withhold, it is likewise refused in the exer- 
cise of that discretion. 

From this judgment the petitioners appealed. 


D. M Carter, for the appellants. 
No counsel in this court, contr. 


Bryon, J. The right to the relief asked for depends upon 
the construction of the will. Mary Hawks devised the one- 
half of a house and lot in the town of Washington, to Ian- 
nah E. Latham, and the other half to Mary E. Williams, to 
be held to her sole an | separate use for life, and at her death 
to hor children; or, “the proceeds of said lot, if the same 
should ever be sold, to be held for the benefit of her children, 
the said Mary E. Williams receiving the annual interest of 
said proceeds.” The land has been sold, and Mrs. Williams, 
the plaintiff, is entitled to the annual interest of the fund. To 
grant her prayer to order the payment to her, at once, of the 
‘value of her entire life interest, would obviously be to defeat 
the trust and express provisions of the will. No sufficient 
cause is set forth to authorize the interference of the court. 
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The only causea alleged are, that the money is bearing only 
six per cent. interest, and that sho desires to expend it in im- 
proving a farm. Such reasons are insufficient. 

There is no error. 


Pxr Curiam. Judgment affirmed. 








BLACKMAN LEE e. GARDNER LEE and others, 


Where, by the death of an intestate, lands descend to the heir at law, 
a collector has ne power to enter upon and make leases of said land, 


Civit action, in the nature of 4) ctment, tried before Kerr, 
J., at Spring Term, 1875, of Sasteson Superior Court. 

The plaintiff sued to recover possession of lands alleged to 
have been leased to the plaintiff for the term of one year, and 
for damages for its detention. 

The following statement accompanies the record sent up to 
this court : 

1. The plaintiff showed in evidence an order of the Probate 
Court of Sampson county appointing one Whitfield Fort col- 
lector of the estate of Pharaoh Lee. That said Fort qualitied 
and entered upon the duties of his office, and by virtue thereof 
took control of the estate, both real and personal of Pharaoh 
Lee, and rented out the land of said estate for one year, to- 
wit, from January Ist, 1872, to Jaauary Ist, 1873, to the 
plaintiff, at public sale, taking his bond and security for the 
same. 

2. That the defendants were in possession of said land as 
tenants of said Pharaoh Lee, from whom the plaintiff had de- 
manded possession prior to the commencement of this action. 

Upon the evidence, his Honor being of the opinion that a 
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collector, under existing law, had no control over the real es- 
tate of the deceased, the plaintiff submitted to a non-suit. 

Judgment for the defendant, from which judgment the 
plaintiff appealed. 


err & Kerr, Smith & Strong. for the appellant. 
W. MeL. McKay and Guthrie, contra. 


Brwvu, J. 1. Admitting for the argument that the col- 
lector of the estate had the power to make a lease, the case 
shows that the defendants were in the possession of the pre- 
mises, and still are, and that the plaintiff has made no entry 
upon the demised land. 

A bare lease does not vest any estate in the leasee, but only 
gives him a right of entry on the tenement, which right is 
called his interest in the term, or tx/er. sse lermin? ; but when 
he has actually so entered and thereby accepted the grant, the 
estate is then, and not before, vested in him. 2 BL. 144. 
Therefore, the plaintiff having no estate before entry, cannot 
maintain trespass or ejectzzent. 1 Inst., 46 ; 2 Lil., 160. 

2. But the question made in the court below and here is, 
whether the collector of an estate can make a valid lease of 
the realty. The extremely defective statement of the case 
does not show whether Pharaoh Lee died testate or intestate, 
or whether his estate in the land was a fee simple, which de- 
scended to his heirs, or a term of years, which went to his 
personal representative ; but as every intendment is to be taken 
most strongly against the party alleging error in the record, 
67 N. C., 47, we are to assume that he died intestate, and 
that his interest in the premises was a fee simple. We hold 
it then entirely clear, that the collector of his estate had no 
power to make leases. It is a novel proposition, that the 
heirs, upon whom the land hes descended, (#t may be unencum- 
bered by debt or otherwise) can be thus kept out of their in- 
heritance and means of support. 
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In support of this alleged power of the collector, the plain- 





tiff relies upon Bat. Rev. chap. 45, secs. 11, 13, 37 and 38, a 
Section 11 provides for the appointment of a collector for the ac 
collection and preservation of the property of a decedent di 
“ whenever for any reason a delay is necessarily produced in c 
the al nissioa of a will to probite, or in granting letters tes- le 
tamentary, letters of ad ninistration or letters of administra- 
tion with the will anmwexed” tl 
Sectioa 13 gives the collector power only to “ collect the n 


personal property, take possession and receive the rents and 
profits of the real property, preserve aad secure the debts and e 
collect the debts and credits of the decedent.” 

Section 37 proviles that “the proceeds of all sales of per- 
sonal estate an rentings of real property by public auction, 
shall be secured by bond and good personal security ;. and 
such proceeds shall be collected as soon as practicable, other- 
wise the executor, ad.ninistrator or collector, shall be answer- 
able for the same.” 

The 38th sectioa merely designates the time when sales or 


| 


rentings shall be male an] makes it penal in these several 





officers, if they sell or rent otherwise than is provided in sec. 37. 

If a lessee for years dies intestate leaving the term unex- 
pired, it would probably be the duty of the collector under 
the above provisions of the statute to make leases from year 
to year, of the remainder of the tern, until a regular admin- 
istration. So if a collector is appointed pending a contest as 
to who shall be ad-uinistrator cvm bastamento adaeneeo, OF 
executor of a will, which directed the renting of the testator’s 
land, this would present another case where it would be the 
duty of the collector to make leases from year to year, or 
pursuant to the will. Doubtless such is the class of cases 
contemplated by the statute, and such a construction meets all 
the requirements of the sections of the statute relied upon by 
the plaintiff as before cited, without resorting to the strained 
and unnecessary construction contended for by the plaintiff, 
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We see nothing in the statute which confers upon a collector 
a greater power than that possessed by an administrator, or an 
administrator with the will annexed. Therefore, where by the 
death of an intestate the land descends to the heirs at law, the 
collector has no power to enter upon and make leases of such 
land. 

8. But this was a lease from the first of January 1872, to 
the first of Januury 1873, and the action is brought only two 
months before the expiration of the lease. If the lease had 
been valid, the plaintiff could not have judgment, after the 
expiration of his ter:n. This is elementary law. 

There is no error. 


Per Coriam. Judgment afilrmed. 


STATE to the use of the BOARD OF EDUCATION o. ALBERT C, 
MOODY, and others. 


The Superior Courts have authority, under chap, 33, sec. 83 of Battle’s 
Revisal, to lessen or remit forfeited recoznizanees upon the petition 
of the party agyrieve |, either before or after. final judgment. The 
decision isa mutter of judicial discretion which this court cannot 
review, except Upon a lesed error in jaw or legal inference. 

The evider.ce upon which the finding of the court below is based, is 
not subject toreview. [his court can only consider the facts found, 


(State v. M ody, 69 N. C, Rep. 5°9, c.ted und approved.) 


Certiorari, upon a judgment rendered at Spring Term, 
1875, of the Superior Court of Rosrson county, his Honor 
Judge Air, presiding. 

The defendants, A. C. Moody, W. C.,Troy and W. J. 
Brown, had entered into a recognizance for the personal ap- 
pearance of A. C. Moody at Fall Term, 1871, of the Superior 
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Court of Robeson county, to answer an indictment which 
might then be found against him. 

A scire faciax, reciting that A. C. Moody had failed to 
make his appearance at that term of the court, was issued 
returnable to Spring Term, 1872, summoning the defendants 
to appear and show cause why judgment absolute should not 
be entered upon the forfeited recognizance. The case was 
continued from term to term until Spring Term, 1875, when 
judgment absolute was rendered against the defendants. At 
that term a petition was filed by the defendants alleging that 
A. C. Moody did make his personal appearance in accordance 
with the provisions of the recognizance, and that he had been 
sent before the grand jury as a witness against another party 
charged with the same offence alleged against himself, and 
that Moody and his co-defendants had been informed by the 
Solicitor that he was discharged. Subsequently Moody, to- 


gether with one John Brown, was indicted. Moody, after’ 


having been discharged, as alleged in the petition, did not 
appear to answer this indictment. The cause coming on to 
be heard upon the petition, his Honor found the facts as 
alleged, and thereupon in accordance with the prayers of the 
petioners, the court rendered judgment, remitting the forfeiture 
of the defendants to one penny and costs. 

All other facts pertinent to the case as decided, are stated 
in the opinion of the court. 

From this judgment the plaintiff craved an appeal to the 
Supreme Court, which was refused. 

The case was brought to this court upon a writ of certiorari, 
granted at June Term, 1875. 


Attorney General Hargreve, for the appellant. 
Wright & Steadman, contra. 


Reape, J. The statute is so broad that there can be no 
doubt that the Judges of the Superior Courts have the power 
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to remit or lessen forfeited recognizances, either before of: 
after final judgment, upon the petition of the party aggrieved. 
Bat. Rev., chap. 33, secs. 83, 84, 85. And this is a matter: 
of judicial discretion in the Judges below, which we cannot 
review, except for some error in a@ matter of law or legal 
inference. 

Admitting that to be so, still it is insisted that hisyHonor- 
had no power to grant the relief sought in this case, because 
it was res a/judicata, That at a prior term of the couri the: 
defendant had made the same application, when another Judge- 
was presiding, and that it was refused. 

If this alleged fact had appeared to his Honor, it would 
have been indecent, if not beyond his power, to reverse what. 
his predecessor had done. But there is nothing in the case 
sent us to show that this fact did appear to him. His Honor 
found and stated, as it was proper that he should have done, 
the facts upon which his judgment was based, and no such 
fact is stated by him. Nor was there any exception taken to 
his statement of the facts; but simply an appeal from his. 
judgment. It is true the case shows, that there was evidence 
before his Honor tending to show the fact; but we have to 
look at the fucts Juund, and not at the evidence. If the fact 
existed, it existed of record, and the record ought t@have 
been produced before his Honor; and it ought not to have 
been made to bepend upon parol testimony, which his Honor 
had a right to disregard. ; 

Our attention was called to the case, as reported in 69 N. 
C. Rep., 529, State v. Moedy, where the State moved for 
execution against the defendant, Moody, upon the forfeited 
recognizance, and the defendant relied upon the facts now set 
forth as a plea in bur. The Judge then presiding, Aeld/ that 
it was not a good plea in bar; and upon appeal, this court 
sustained him. And in giving the reason for his decision, the 
presiding Judge said, that it could only be allowed the de- 
fendant, upon an application for remitting the forfeiture, 
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which he declined. But it does not appear that such applica- R 
tion was made by the defendant. It may have been made, or ‘avo 
that remark of the Judge, that he declined to remit it, may deli 
have prevented the application from being made. At any 
rate, it does not clearly appear that it was made. And so this p 
court said, in delivering its opinion, that the statement was 
obscuge, and that the defendant might move thereafter. And 
we suppose that his Honor was of the opinion upon this ap- 
plication, that it was not res adjudicata. 
There is no error. This will be certified. 
STA 
Per Curiam. Judgment affirmed. 
(Sat 
al 
. ( 
18’ 
inv 
STATE to the use of the.B)ARD OF EDUCATION o. ALBET OC, ku 
MOODY, and others, 
(Same syllabus as in State to the use of the Board of Education v. Allert 
C Moody, and others ante page 73.) 
Cetrozirt, u901 a julgment rendered at Spring Term, 
1875, of the Superior Court of Robeson county, his Honor, in 
Judge A-rr, presiding. 7 on 
T iis is 012 of three actions against the same parties, aad 
involving ths svn3 questions, all of which are fully stated in = 


the cuse of Sets to the use of the Brerd of Llucatiun v. 
Albert C. Moo ty, and others, ante page 73. 


Atturney General [] rryrov-, for the appellant. 
Wright & Steadman, contra. 
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Reape, J. There are three cases between the same parties 
involving the same questions, in one of which an opinion is 
delivered. The decision in this case is the same. 


Per Curiam. No error. 








‘ 
STATE te the use of the BOARD OF EDUCATION v. ALBERT C, 
MOUDY, and others, 


(Sume syl'abus as in State tothe use of the Board of Education v. Moody, 
an others, ante page 73.) 


CrerTIoRARI upon a judgment rendered at Spring Term, 
1875, Rozeson Superior Court, Arr, J.. presiding. 

The facts in this case are the same, and the sane points are 
involved, as in the case of Stute tu the use of the / ourd of 
Lducution vs. Mouvdy and others, reported ante page 73. 


Attorney General Hargrove, for the appellant. 
Wirsght & Steadman, contra. 


Reape, J. There are three cases between the same parties 
involving the same points. An opinion has been delivered in 
one, and the decision in this is the same. 


Notz,— Why was not one case brought up and the others allowed to 
await the decision of the Court ? 


Per Curia. Judgment aflirmed. 


» 
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BOYLSTON INSURANCE COMPANY and others x, JNO. D. DAVIS, 


The C. C. P. does net repeal or suspend the Rev. Code in respect to 
practice and procedure, except where its provisions are inconsistent 
therewith, 

The provisions of the Rev, Code, with regard to the remedy against the 
sureties on a replevin bend, are not inconsistent with the provisions 
of the C. C. P,, and therefore it is not error in the ‘ourt below to 
render summars ju!gm: nt against the sureties upon a replevin bond, 
the plaintiff having obtain -d judgment against the defendant in the 
action. 

(Cierk’s Office v, Hufstetter and ethers, 67 N. C, Rep. 449, cited and ap° 
proved.) 


Civit action for the claim and delivery of personal prop- 


erty, tried b:fore Al: Huy, J., at August Term, 1875, of Car- 


tERET Superior Court. 

The suit was brought to recover certain iron, alleged to be 
the property of the plaintiffs. The case was before this court 
at Jauuary Term, 1873, upon an appeal by the defendant, and 
is reported in 68 N. C. Rep., 17, and was before the court 
again at January Term, 1874, upon an appeal by the plaintiffs, 
and was reported in 70 N. C. Rep., 485. Upon the hearing 
of the case in this court at January Term, 1874, a new trial 
was granted the appellants. 

The cause was thereupon continued from term to term in 
the Superior Court until August Term, 1875, when it was 
again tried, and the jury assessed the damages of the defendant 
at the sum of $459.80. Thereupon the court rendered judg- 
ment against the present plaintiff for that amount. It was 
further adjudged by the court, that the defendant have judg- 
ment on the bond given by the plaintiff and against the sureties 
thereto, to be discharged by the return of the property to the 
defendants, or the payment of the amount of the judgment 
against the plaintiff. 
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The sureties excepted to any judgment against them upon 
the undertaking in this action, as unauthorized and contrary 
tolaw. The exception was overruled by the court, and there- 
upon they appealed. 

All other facts in the case may be found fully stated in the 
ease as reported in the reports above cited. 


Hubbard, for the appellants. 
Green, contra. 


Pearson, C.J. At common law an action of replevin 
could only be maintained when the defendant had taken the 
property out of the possession of the plaintiff, and was in pos- 
session at the commencement of the action; in which case the 
property was put back into the possession of the plaintiff, he 
giving bond to return it to the defendant if he failed to show 
on the trial of the action that the defendant had wrongfully 
taken the property. 

The statute, Rev. Code, chap. 98, “Replevin,” extends the 
action to cases in which, detinue or trover will lie, when 
the defendant is in possession at the commencement of the 
action, and makes an important modification of the remedy, 
by allowing the defendant to keep possession pending the 
action, provided, he gives a bond for its forthcoming, if the 
action be decided against him; and directs a summary judg- 
ment against the sureties. 

The C. C. P. under title LX, “ peovtalounl remedies in civil 
actions,” chap. 1, makes provisions for bail and enacts, sec. 
160: “in case of failure to comply with the undertaking, the 
bail may be proceeded against by action only. 

Chapter 11, “Claim and delivery of personal property,” 
makes provision for undertaking for the return of the property 
in effect the same as Rev. Code, chap. 98, Replevin, with 
some minor details as to the justification of the sureties, and 
directs the Sheriff to file the notice and affidavit, with his pro- 
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ceedings thereon with the Clerk;” see 187, but omits to direct 
asuinmary judgment agsinst the sureties for the forthcoming 
of the property. It is not ours to account for this omis- 
sion. It may be that the direction to have-the undertuking 
filed with the Clerk, in the absence of an express prohibition 
as in the case of bail, furnish a sufficient authority by implica- 
tion fur a summary judgment, as in the cause of | rosecution 
bonds and ayycxl Londs, but “jreyvirg this inj lication in 
aid,” we jut our decision uy on the broedar ground, that C. C, 
P. does not rey cal or susyend the lev. Code in respect to 
practice and proceeding, cxeq t where the } 1ovisions are incon- 
sistent ; and in this instance, us in the instance of prosecution 
and appeal bonds, so far from j resenting an in consistency, it 
is absolutely necessary to preserve uniformity, to assume that 
C. C. P. is a mcre sup lonent to the } rectice and procedure 
established and acted on ly the Rev. Code. 

This n.atter was considered and ected upon in (ler}?s cpfice 
v. Luff ttter. etal, €7 N.C. Rep. 449, to which we refer for 
a more full criticism a1.d cay oriticn of the vicw in which we 
consider C. C. P. 


No error. 


. 


Per Curiam. Judgment affirmed. 
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.AMOS WADE v. THE COMMISSIONERS OF CRAVEN COUNTY. 


The subject of taxation is regulated entirely. by,statute, and the reve- 
nues of this State are collected under the operation of what is known 
as the machinery act. 


The County Commissioners have exclusive original jurisdiction to grant 
relief against excessive valuation of property for taxation; and from 
their decision, upon a petition for that purpose, there is no appeal, un- 
less it. appears from the facts found by them as to the valuation of 
property, that they have proceeded upon some erroneous principle; 
for the reason that the statute gives no appeal. 


(Wilmington, Columbia & Augusta R. R. Co. v. The Board of Commis- 
sioners of Brunswick County, 72 N. C. Rep, 10, cited and approved.) 


This was originally a /’-tition by the plaintiff to the defen- 
dants, praying that he might be relieved from certain taxes, 
which the plaintiff alleged were excessive. From the ruling 
of the Board of Commissioners, the plaintiff appealed to the 
‘Superior Court. The cause was removed to the county of 
Carteret, and there heard before MfeKoy, J., at August 
Term, 1875. 

The following is the statement of the case sent up as a part 
of the record. The plaintiff on the 8th day of July, 1873, 
presented to the defendants a petition for relief from excessive 
taxation, upon certain lands in Craven county. Upon the 
hearing of the petition, the Board.of Commissioners found as. 
a fact, that nine hundred and fifty acres of the land, valued at 
five thousand dollars, should be reduced to four thousand. 
That another tract, containing one hundred acres, valued at. 
three hundred dollars, should be reduced to two hundred dol- 
lars. That another tract, containing three hundred and eighty- 
four acres, valued at one thousand dollars, should be reduced 


to eight hundred. At the same time the Board refused to 


make any deduction as to other property embraced in the pe- 


tition, upon the ground that the same was properly valued. 


6 
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From the order of the Board refusing further reductions, 
“the pla ntiff'‘appealed to the Superior:Court of Craven county, 
At Spring Term, 1874, of that court, upon affidavit of the 
plaintiff, the cause was'removed to the Superior Court of Car- 
" teret. : - 

At August Term, 1875, of Carteret Superior Court, the de 
fendants moved to dismiss the appeal upon the following 
grounds: | 

1. That the determination of the Board of Commissioners 
is conclusive as to the facts found by' them as to valuation. 

2. That the said Poard, not possessing judicial powers, is 
incapable of rendering a judgment, and that the law has pro- 
vided no mode of reviewing a judgment\or order of said 
Board, by way of appeal. 

8. That the proceeding was not commenced by summons, 
and therefore, is not an action, and the venue cannot be 
changed. 

The motion was refused, and thereupon the defendants ap- 
pealed. 7 - a 


Lehman, for the appellant. 
Green, contra. 


Serriz, J. The subject of taxation is regulated entirely 
by statute, and the revenues of this State are collected under 
the operation of what is known as the machinery bill. 

By this bill, Batile’s Fev., chap. 102, the Township Board 
of Trustocs are required to assess the value of the real and 
personal property within their respective townships on the 
first day of April, in each year, and they are required to re- 
turn an abstract and tax list to the Clerk of County Commis- 
sioners on or before the first Monday in May in each year. 

The County Commissioners of each county are required to 
meet on the third Monday in May, and revise the tax list and 
valuation reported to them ; and in doing so, they are required 
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to hear the complaint of any one alleging that his property 
has been improperly valued, or that he is charged an excessive 
tax. From the facts found by them as to the valuation of 
property, unless it appears that they have proceeded upon 
some erroneous principle, there is no appeal, simply for the 
reason that the statute gives none. 

The act of 1869-70, chap. 225, see. 17, did allow the com- 
plainant an appeal to the Superior Court, from the decision 
of the commissioners, “ upon or involving any matter of legal 
liability ;” but this provision is omitted from the machinery 
bill of 1870-’71, chap. 195, and is not to be found in Battle’s 
Rev., chap. 102. 

In the Wilmington, Columbia & Augusta I. P. Co. v. The 
Board of Commissioners of Brunswick County, 72 N.C. 
Rep., 10, this court says, “If it was made to appear that they, 
the township or county officers, proceeded on an erroneous 
principle, we might perhaps correct their valuation, but an 
error in the fact of the value of the property is beyond our 
power to correct. 

There is error. Let judgment be-entered here dismissing 
the proceeding at the cost of the plaintiff. 


Per Cvriam. --Judgnient accordingly. 


CAROLINA CENTRAL RAILWAY CO. e. COMMISSIONERS OF 
RICHMOND COUNTY. 


(Same sy//abus as in the next preceding case of Wade v. The Commise- 
sioners of Craven, which is cited and approved.) 


This was an apreat from the decision of the defendant, the 
Board of Commissioners of Richmond county, heard before 
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this Honor, Judge Bueton, at- Fall Term, 1875, of the Superior 
‘Court of Rroms«onn county. 

‘As the case'was decided in this court upon.a question of 
law, it is unnecessary to report the facts. 

‘The ground upon which the ‘appeal was based was, an ex- 
cessive valuation of the property-of the plaintiff for taxation. 
‘No error.in-matter of law was.alleged as ground for the appeal. 

Upon ‘the -hearing, his Honor, upon motion of the defend- 


‘ant’s counsel, dismissed the proceeding on the ground that the * 


‘court had no jurisdiction thereof. From this judgment the 
‘plaintiff ‘appealed. 


Steele & Walker, Strange ‘and Bushee & Busbee, for the. 
‘appellant. 
Shaw-and Liinsdal-, contra. 


Sxrriz, J. The only points presented by this record are 
decided in Wade v. Commissioners of Craven county, at this 
term. 

We refer to that decision for :the reasons which induce us 
to declare, that the judgment of his Honor in this case is 
affirmed. 


Per Curiam. Judgment affirmed. 
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SAMUEL. HARKER «2 W. L. ARENDELL,. 


A brought an action against B to recover a horse, and the sheriff re- 
plevied the horse, but delivered him te the defendant again upon the 
filing of the statutory bond by C, from whem B claimed title. C was 
not madea party to the action, Upenm the trial there was a verdict 
for the plaintiff, and the court gave judgment against the defendant 
for the recovery of the horse and damages as assessed by the jury, 
At the same time, the court rendered summary judgment against the 
parties to the replevin bond. B then filed an affidavit, alleging that 
he had refused to file any bond for the re-delivery of the horse, and 
had informed C that he would not defend the suit; and that unlese. 
C became defendant in his stead, he would deliver the horse to the 
plaintiff, and that he made the same statement to the plaintiff; that 
it was understood between A, B and C that the suit was no longer 
to continue against B but that C was to become defendant, and in 
consequence of this understanding B did not employ ceunsel, and did 
not know that he was still a party to the suit until he came into court 
as.a witness in the cause. Upon the filing of this.affidavit, it was or- 
dered that no execution issue upon the judgment against B, until the 
further order of the court, Upon an appeal te this court: 

It was held, 1, That there was no error in the court below rendering 
summary judgment upon the replevin bond; and 

2, That the order of the court staying execution en the judgment 
against B, was error. 

(Boylston Insurance Co, v. Davis, decided at this term, ante page 78, cited 
and approved.) 


This was a civ. action for the claim and delivery of per 
sonal property, tried before McAvuy, /., at August Term, 
1875, of Carteret Superior Court. 

The action was brought by the plaintiff to recover posses- 
sion of a mare, alleged to be unlawfully detained by the de- 
fendant. The mare was replevied by the sheriff, and re-de- 
livered to the defendant, upon an undertaking being filed in 
accordance with the statute, by one Edward E. Perry, from 
whom the defendant claimed to derive his title. Upon the 
trial of the cause, the jury found all the issues in favor of the 
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plaintiff, and assessed the value of.the mare at sixty-five 
dollars, with damages to the amount of thirty dollars. There- 
upon the court gave judgment.‘against..the defendant and the 
sureties to the undertaking-above rnentioried. 

The defendant filéd"the following attidavit : 

W. L. Arendell being duly sworn, says: “ When the writ in 
this case was served on him and the horse was taken into 
possession by the sheriff, affiant refused to give a bond for her 
delivery, and informed Edward Perry, of whom he had pur- 
chased the horse, that he would not defend any suit for the 
horse, and that unless he, Perry, took his place and defended 
the suit, he would deliver up the property to the plaintiff; 
that said Perry gave bond and said he would defend the suit, 
and this affiant made the same statement to plaintiff, and it 
was distinctly understood by affiant and the plaintiff and said 
Perry, that the suit commenced by plaintiff against this aftiant 
was no longer to continue against him, but that said E. Perry 
was to take his place; that under these circumstances affiant 
considered himself out of the case and took no farther concern 
about it, and had not the most remote idea that any suit was 
pending against him after the understanding between plaintiff 
and affiant and said Perry—never employed any counsel in 
the case and never took any further step in the case, and to 
his great surprise, upon coming into the court house this 
morning as a witness, he having been requested by Mr. J. M: 
Perry, counsel of E. Perry, to attend there as a witness in the 
case, supposing he was only a witness and not a party at all.” 

Whereupon his Honor directed the Clerk to enter upon the 
judgment docket as a memorandum, the following instructions 
for the Clerk: “It being made to appear to the court that 
W. L. Arendell surrendered the horse in controversy to the 
Sheriff, and Edward E. Perry replevied the same and that the 
writ has been defended by and for the benefit of E. E. Perry, 
and that he furnished the bondsmen: Therefore it is ordered 
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that no execution issue. against. W. L. Arendell until the 
further order of this court.” 

The defendants A. C. Davis and J. M. Perry, the sureties 
to the undertaking, except to the judgment against them, and 
to the order above mentioned : . 

1, Because no judgment can be rendered in the above action 
against said sureties. 

2. Because said instructions to the Clerk are unauthorized 
and prejudicial to said sureties, and in derogation and viola- 
tion of the terms of their undertaking. 

The exceptions were overruled, whereupon the defendants 
Davis and Perry, sureties upon the undertaking, appealed. 


Green, for the appellants. 
Hubbard, contra. 


Pearson, C. J. The power of the court to render a sum- 
mary judgment against the sureties on the undertaking, is 
settled by the case of Buy/stun Lnsurance Cu v. Davis, at 
this term. 

We are not aware of any precedent either at law or in 
equity, or under the mixed mode of procedure introduced by 
C. C. P., which will sustain the order made by his Honor, on 
affidavit, directing the Clerk not to issue execution aguinst 
Arendell (the defendant in the action) until further order. 

The plaintiff had obtained a judgment against Arendell 
for the poay, ani was entitled to the specific article and the 
damages assessed for its detention, and in case the property 
could not be had, then to the damages assessed for its valua- 
tion as well as the damages assessed for its detention. It is 
established by the judgment, that Arendell wrongfully held 
possession of the pony, which was the property of the plaintiff. 
Can any sound reason be suggested why the plaintiff should 
not have the fruit of his recovery ? 

But if upon any supposition the court had power to say to 
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the plaintiff, you must give up your property and accept: 


damages in lieu thereof, for it can make no material difference 
to you whether you get your pony or its value in money, and 
your accepting its value will enable the court to do justice all 


around and settle a controversy that will grow up between’ 


Arendell and E. E. Perry, from whom (taking the affidavit to 
be true) he purchased, then other difficulties arise. E. E- 
Perry will say, you are seeking to make me liable to Arendell, 
upon 4 warranty of title, in a proceeding on affidavit, and in 
an action to which I am not a party of record and have no 
right to be heard ; which is contrary to the laws of the land 
and against the Bill of Rights. 

The sureties will say, admit that E. E. Perry sold the pony 
to Arendell, and that it was at the request of Perry he signed 
the undertaking of Arendell to surrender the pony if plaintiff 
recovered in the action, still we were the sureties of Arendell, 
although we became so at the request of Perry, and by reason 
of our becoming the sureties of Arendell the pony was put 
back into his possession wd ne still has the pony. We signed 
the undertaking that Arendell would surrender the pony in 
the event that the plaintiff proved title, because of the fact 
that the pony was liable in the first instance, and we became 


his sureties relying on that fact. This is a manifest alteration 


of the obligation of the contract, if Arendell can be allowed 
to keep the pony, and by the action of the court throw upon 
us the burthen of paying the damages in the first place, and 
then seeking relief against E. E. Perry who is not a party of 
record or bound in any way by the action of the Judge. In 
other words the sureties insist that the Judge has put the boot 
on the wrong foot and ought to have allowed the action to 
take its regular and ordinary course, viz: let Arendell, the 
defendant of record, who has received the benefit of retaining 
possession of the pony, by the fact that he was enabled to do 
so, by our undertaking for him to see the pony delivered up, 
_ if plaintiff succeeded in the action, surrender the pony to 
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plaintiff and pay the damages for its use, while he had the 
benefit of its services; that is the foot to put the boot on, 
and then let him and E. E. Perry settle the matter as to. war- 
ranty of title. 

There is no pr2e2dent to support the ruling of his Honor, 
and I have treated it in a familiamway for the purpose of 
illustrating the danger of departing from the settled precedents 
and forms of the law, upon broad notions of doing complete 
justice under C. C. P. 

Error. Judgment below modified so as to strike ont the 
order to the Clerk, and allow execution on the judgment 
against the defendant. 


Per Cortam. Judgment accordingly. 





SAMUEL FOWLER ve. OLD NO?TH STATE INSURANCE COM- 
PANY. 


In case of the destruction by fire of a stock of goods which the defen- 
dant had insured for and on account of thé plaintiff, the proper 
measnre of damages against the defendant is the market value of the 
goods, (within the amount insured,) at the time and place of the fire. 

The failure of the p'aintiff to call as a witness one who was his clerk at 
the time of such fire, to prove the value of the goods, was a proper 
subject of remark by the counsel] of the defendant, before the jury. 
The reasons of the plaintiff for not introducing the clerk, were also 
proper!y called to the attention of the jury by his Honor, presiding. 

(The case of Wynne v. The Liv. Lond. & Globe Ins. Co., 71 N. C. Rep, 
121, cited and approved.) 


Civ action to recover upon a policy of insurance, tried 
before Kerr, /., at Fall Term, 1875, of Pxrson Superior 
Court. 
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The following statement of the case is sent up on appeal to 
this court, as a part of the record: The action was, brought 
upon ‘a policy of insurance issued by the d-fendant to the 
plaintiff to secure him against. the loss by fire of a certain 
stock of goods and merchandise, and in the event that the 
_ goods were destroyed by fire, to pay him two-thirds of the 
value of the goods at thegime of destruction. 

In the application, the plaintiff had stated the value of the 
stock at the time he effected the insurance, at $2,800.00 and 
claimed that the value of the stock was $2,500.00 at the time of 


thefire. The defendant, on the trial, contended that in stating. 


the value of the stock at the time of the fire, the witnesses should 
be confined to the prime cost and freight of the goods, and 
not the value of such goods at the place of business. The 
objection was overruled by the court, and the defendant 
excepted. 

After his Honor had concluded his charge, he was requested 
by the counsel for the defendant to charge the jury: That 
inasmuch as one Elijah Sherman, who was plaintiff's clerk at 
the time of the fire, was present in court, and, though sworn, 
had not. been culled and examined as a witness by plaintiff to 
prove the value of plaintiff's stock of goods destroyed by fire, 
that this was a circumstance of suspicion against him ; 
especially as there was much diversity of opinion among the 
nine witnesses examined as to the value of the goods in plain- 
tiffs store shortly before the fire, varying in their estimates 
from five hundred dollars a8. the value of the goods in sight. 
above the counter, to twenty-Kyve hundred dollars as the value 
of the whole stock; and that the plaintiff thus having it in his 
power to remove the circumstance of suspicion, if it was un- 
founded, by examining his clerk, and failing to do so, it was 
a strong circumstance to show that the goods destroyed were 
not of the value claimed by the plaintiff.’ To which his 
Honor replied: “That is true, and has been commented on at 
length by the counsel in his address, and your attention is 
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called to his argument on the point, and you will give the cir- 
cumstance due consideration in making up your verdict. You 
will also give the plaintiff's reply such weight as you think it 
deserves. That the plaintiff had not only sworn Sherman, 
but had called and tendered him and other witnesses to the 
defendant, who declined to examine them. You may also 
consider the circumstances as testiffed to by the defendant’s 
agent, that shortly after the fire the plaintiff, with the aid of 
his clerk, Sherman, recollected and put down from memory, 
at the request of said agent, specifying each article and its 
value, goods to the amount of $1,800, and that the plaintiff 
now alleges that by refreshing his memory by his duplicate 
bills of purchase, he arrives at the amount he claims. You 
are to decide the case after giving due attention to the argu- 
ments addressed to you, and taking all the circumstances and 
testimony into consideration, and endeavor to arrive at a fair 
and impartial verdict. 

To this portion of his Honor’s charge, the defendant ex- 
cepted. 

His Honor had already charged the jury, that it was in- 
cumbent upon the plaintiff to prove the truth of the allegations 
made in the application and the policy, and if the jury be- 
lieved he made a fraudulent over-valuation of his goods at the 
time of the fire, he was not entitled to recover. 

There was a verdict for the plaintiff, whereupon the defen- 
dant moved for a new trial, upon the ground that the verdict 
was against the weight of the evidence. Motion overruled, 
and the defendant appealed. 


No counsel for the appellant in this court. 
J. W. Graham, contra. 


Reapr, J. I. The market value of the goods at the time 
and place of the fire, is that which the plaintiff has lost by the. 
fire, and is the measure of his damage against the defendant, 
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witliin the amount insured. May on Inurance, p. 525, e¢ seg. 
Wynne v. Liv., Lon, © Globe: «ns. Uo., 71 N.C. R., 121. 

If. The failure of the plaintiff to call as.a witness one who: 
was his cleik at the time of the: fire, to prove the: value. of his: 
goods, was: a. proper subject: of remark by the defendant’s 
counsel. But what we suppose, the defendant complains of 
is; that his Honor also called the attention of the jury to the 
reasons which the p/aint/7? had for not introducing the clerk. 
Surely no one but the defendant, who is.supposed to see only 
his own side, could see error in this. 

The refusal of his Honor to grant a new trial, because of 
the verdict, as. alleged, was: against the weight of the evi- 
dence, is. not applicable. 

There is no error. 


Per Curiam. Judgment affirmed. 








JAMES M. FOSTER e. A. K. PARHAM aud FRANLIN BOYD. 


A deed from A te B conveying a tract of 1] nd, * the waters of a dam 
giving twelve feet. over the wheel to establish the line.” dees not 
convey aright to pond the water upon another and different tract 
of A., distant three-quarters of a mile from the land conveyed, and 
sepirated therefrom by the lands of another person, Especially is 
this so, where the parties to the deed had no ide», : nl were, in fact, 
surprised to find that the dam would pond the water upon the second 
tract. 


Such deed warks no estoppel as to A, to prevent him from recovering 
dam iges for the injury . rising therefroin. 


{Merrimon v. Russel, 2 Jones Eq 470; W.. tiier v. Garner, 3 Jones 371, 
cited and approve.) 


This was a crvit action for the recovery of dunages, tried 
before Henry, J. at F.ll Term, 1875, of Bounco«sxz Superior 
Court. 
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The following statement of the case, signed by the counsel, 
is‘sent up asa part of the record. The action was for the 
recovery of damages, by reason of the erection of a mill-dam 
on New Found Creek, below the plaintiff's land.in Buncombe 
«county. 

The defendants denied the allegations in the complaint, and 
further insisted that the plaintiff @as estopped by his deed 
from maintaining this action. A copy of the deed is herein- 
after set out. 

The plaintiff replied to the answer, and the issues joined 
were sent by the Clerk to his Honor, the Judge of the district. 
The question of estoppel raised by the pleadings was retained 
by his Honor, who returned the following issues of fact .to be 
tried by a jury at a regular term of the-court : 

1. Has there been an arbitration of the matter in dispute ? 

2. Has the plaintiff's land suffered damage by reason.of the 
defendants’ dam as alleged ? 

3. Does the amount of water .of said dam exceed “twelve 
feet over the wheel of -said mill ?” 

When the case was called at the next term of the court, the 
following order was made: Trial by jury is waived by the 
parties. By consent it is agreed that the issues on file inthe 
cause shall be tried by his Honor,.J. L. Henry at.a-time.to be 
fixed by him. 

The case was continued. Subsequent to this term.of .the 
court his Honor went upon the premises, heard the testimony 
offered by the parties, with the argument of counsel, and at 
Fall Term, 1875, reported that he had found the first issues 
in favor of the plaintiff and the other (3d) issue in favor of 
the defendant. Thereupon he adjudged that the plaintiff had 
been damaged by reason of the mill and dam, as set forth in 
-the complaint and was entitled to relief, and three commis- 
sioners were appointed to assess the damages. 

His Honor also held that the deed set up in the answer of 
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. the defendants did not bar the right of the plaintiff to recover. 

From his Honor’s ruling the defendants appealed, and it 
was agreed with the sanction of the court that the appeal 
should await the final determination of the case, so that the 
whole case could be finally disposed of by the Supreine.Court 
at the same time. 

The commissioners ap{pinted to assess the damages, reported 
' that the plaintiff was entitled to recover sixty-five dollars per 
year, and judgment was rendercd accordingly. Whereupon 
the defendants appealed. 

The following is a copy of the deed referred to: 

“This indenture made: and entered into this 16th day of 
August, one thousand eight hundred and sixty-one, between 
John W. Foster’s heirs of the one part-and J. M. Hays and 
A. K. Parham of the other part, all of the county of Bun- 
combe and State of North Carolina witnesseth: That the 
said heirs for and in consideration of the sum of six dollars to 
them in hand paid the receipt and payment of which is hereby 
acknowledged, paid by the said J. M. Hayes and A. K. Par- 
ham, have by these presents, given, granted, bargained and 
sold, and by these presents do give, grant, bargain and sell 
unto the said J. M. Hayes and A. K. Parham a certain piece 
or parcel of land in the county aforesaid, on the west side of 
French Broad river, on New Found creek, joining the said 
heirs and said A. K. Parham’s lands, the waters of a dam 
giving twelve fret ever the wheel to establish the lines, con- 
taining one acre more or less, together with all and singular 
appurtenances thereunto belonging or in any wise appertain- 
ing to them the said J: M. Hayes and A. K. Parham, their 
heirs, executors, administrators and assigns forever. And we 
the said heirs, for our part, our heirs, executors, administrators 
and assigns, do and will warrant and forever defend the 
title to the above deseribed land, from the lawful claim or 
claims of all and apy person or persons whatever. In 
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testimony whereof, we have hereunto set our hands and seals 
the day and date first above written. 
J. W. FOSTER, [Seat.] 
GHAMES F. FOSTER, [Serat.] 
WM. FOSTER, [Sxat.] 
his 
J. M. b+ FOSTER, [Sratr.] 
mark. 
[Seat] 
E. 8. FOSTER, [Sxat.] 


J. H. Merrimon, for the appellants. 
Smith & strong, contra. 


Pearson, C. J. The defendants are the owners of a tract of 
land on the east side of “ New Found Creek,” and wishing to 
erect a mill thereon, procured the plaintiff to execute a deed, 
to the effect that in consideration of $6.00 the plaintiff sells 
and conveys to defendants a piece of land on the west side of 
the creek, supposed to contain one acre, more or less. “ The 
waters of adam giving twelve feet over the wheel to establish 
the lines.” (The reporter will set out the deed.) 

Accordingly, the defendant makes his dam. The water not 
coming up “to twelve feet over the wheel,” but it so happens 
that a different tract of land owned by the plaintiff, situate on 
the creek about three quarters of a mile above, and separated 
from his lower tract by the land of another person, is injured 
by the ponding back of the water by reason of the dam. For 
this injury the action is brought. 

The defendants say the plaintiff is estopped by his deed 
from complaining of this injury to the upper tract, for by 
force of the deed, he has a right to raise the water twelve feet 
over his wheel, and if he cannot enjoy this right without injury 
to the upper tract the plaintiff must submit to the conse- 


quences. 
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We conenr with his Honor in the opinion, there is no estop- 


pel, and no grant of an easement to which the upper tract is. 


servient, either express or implied, by which the defendant 
acquired a right to cause the water to be ponded back to the 
injury of the upper tract. 

The deed makes no reference to the upper tract. An injury 
to it was not foreseen by, the parties, and is not provided for. 
Had the injury been foreseen, the defendant would not have 
built his dam without securing an easement, as well on the 
upper tract as on the intervening tract. 

With nothing to depend upon except a deed for the small 
parcel of land taken off of the lower tract, at the abuttment 
of the dam, the quantity of land “to be established by the 
waters of the dam, giving twelve feet over the wheel,” the 
defendant builds his dam and finds, contrary to all expectation, 
that the upper tract is injured. To meet this emergency he 
was bound to do one of three things, agree with the plaintiff 

-and get a grant of an easement in respect to the upper tract, 
-or if the injury was caused by the “big log and drift wood 
and mud, &c., set out in the answer, which obstructs the chan- 
nel of the creek, have the raft removed and keep the channel 
clear, or if the injury is the result of a natural cause, to-wit: 
there is not fall enough in the creek to allow the dam to be 
kept up to its present height, then lower the dam, or take it 
away, if the mill cannot be run with a less head of water. 
The defendant was obliged to do one of these three things or 
violate the maxim, “Use your own so as not to. abuse the 
property of another,” which is a corrollory from the diverse 
rule, “Do unto others as ye would they should do unto you.” 
| The brief of the counsel for defendant refers to Me vinon 
v. Russel, 2 Jones’ Eq., 470; Whituker v. Garner, 3 Jones, 
171. These are interesting cases on the question when the 
land passes, and where only an easement, but do not bear on 
our. question, ‘which is, on what ground can an easement to 
pond water back to the injury of the upper tract be implied 
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from a deed for a parcel of the lower land? The quantity to 
be established by the water mark at twelve feet over the 
wheel. 

Upon consultation among the Justices, it was suggested, 
may not the grant of an easement to pond the water on the 
upper tract be implied from the fact, that otherwise the de- 
fendant will not be able to enjoy the benefit of the pircel of 
land conveyed in as full a measure as the parties contem- 
plated. Reply: This result was not foreseen or provided for 
by the parties to the deed, and the court cannot add to its 
provisions. . 

It occurred to me in writing out the opinion, how can our 
ease be distinguished from the case of one who buys one acre 
in the centre of a ten acre tract? It is settled that the pur- 
chaser has a right of way by ¢i;/:cation, ew neces-iture doing 
as little damage as may be. Upon reflection, I am satisfied 
that his Honor made the true distinction. In the instance of 
the one acre in the centre of a ten acre field, the need for a 
right of way was patent, anda acessta? , the grant of a right 
of way is implied. In our case the need for an cascment to 
pond the water back upon the upper tract was not patent, but 
so far from it, the injury to the upper tract by the ponding of 
the water was unexpected and took both parties by surprise. 
So in the absence of an express grant of the easement, the 
court cannot imply one. 

No error. 


Per Curiam. Judgment aftirmed. 
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STATE ». ADOLPHUS MOONEY. 


Fees due officers of the court are vested rights by law; and are not dis- 
charged when a defendant receive: an unconditional pardon, after 
conviction and sentence, from the Governor of the State. 


(Stat: vg Underwood, 64 N. C. Rep. 599, cited and distinguished from 
this. ) 


This was a Morton, by the Solicitor, for a rule on the de- 
fendant to show cause why execution should not issue against 
him for the cost in State v. A. olphusxs Mooucy, tried at Spring 
Term, 1875. The motion was heard before Sevencl, J., at 
Fall Term, 1875, of Ruraerrorp Superior Court. The facts 
necessary to an understanding of the case, as decided in this 
court, are fully stated in the opinion of Justice Bynum. 

There was judgment against the defendant, whereupon an 
appeal was craved and granted. 


R. C. Badger, for the appellant. 
Atterney General Hargr. , contra. 


Bynum, J. At the Spring Term, 1875, of the Superior 
Court of Rutherford county, the defendant, Mooney, was in- 
dicted, submitted for an assault and battery upon Elias Car 
rier, and was by the court sentenced to one month’s imprison- 
ment in the county jail, and judgment was given against him 
for the costs of the prosecution. Before his term of confine- 
ment had expired, the defendant obtained an unconditional 
pardon from the Governor of the State, and was discharged 
from jail without having paid the costs. At the instance of 
the Solicitor, a rule was taken on the defendant, returnable to 
the next term, to show cause why execution should not issue 
for the costs. In answer to the rule, he set forth his said par- 
don and pleaded the same as a discharge from the payment of 
the costs. His Honor held that such was not the effect of the 
pardon, and ordered that the execution do issue; and the dee 
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fendant appealed to this court. There is noerror. By Art. 
III, sec. 6, of the Constitution, the Governor is invested wit’ 
power to grant reprieves, commutations and pardons, after 
conviction, for all offences except in cases of impeachment. 
In the State v. U/nderwer , 64 N. C., 599, it was held that 
where the pardon is pleaded after verdict and before judg- 
ment, it will discharge the defendant from the costs. How 
it would be if the pardon had been granted after judgment, 
was left an open question, and it is now presented for our de- 
cision. , 

The costs and fees in criminal prosecutions are regulated by 
statute. Bat. Rev. chap. 105, and the acts of 1873-74, chap. 
175. It is expressly provided in chap. 33, sec. 80, Bat. Rev., 
that “every person convicted of an offence, or confessing him- 
self guilty, or submitting to the court, shall pay the costs of 
the prosecution.” 

The legal effect of a conviction and judgment is to vest the 
right to the costs in those entitled to receive them. The judg- 
ment, though nominally in the name of the State, is, in e fect, 
in favor of those performing services in the case for which 
fees are given as a compensation. An absolute pardon dis- 
charges a fine imposed, because that goes to the public, and 
the Governor represents the public, but the costs belon z to 
private persons, and the pardon can no more discharge the 
costs, than it can discharge a debt due by the defen lant to a 
third person. In Hollidty v. Lhe Peopl,5 Gill., 214, the 
defendant was convicted and sentenced to thirty days impris- 
onment and one hundred dollars fine. He was afterwartJs 
pardoned by the Governor, and it was held that the fine was 
thereby discharged, but that the prisoner was not released, 
either from the payment of the costs incurred by him, or the 
costs of the prosecution. So in “v4, v. dacy, 35 Towa, 419, 
an action of replevin was brought against the sheriff for seiz- 
ing the property of the plaintiff by virtue of an execution for 
costs in a case of the State of Iowa against the plaintiff. The 
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plaintiff alleged that he had received a full pardon from the 
Governor, and tliat this operated as a remission of the judg- 
ment for fine and costs. But the court held that although 
the costs follow the conviction as a necessary incident, yet 
they constitute a fund distinct from the fine, and are even- 
tually due the witnesses and the various officers of the law. 

In ftw v. the State, 2 Bay. 565, one Kelly had been con- 
victed of crime and fined by the court £50, of which one-half 
went to the informer. The sheriff who had the execution for 
the fine being called.on by a rule to show cause why the 
money had not been collected and paid over, produced the 
Governor’s pardon for the whole, as well for the moiety which 
went to the informer as for the other moiety which went to 
the State. It was, however, held by the court that the Gov- 
ernor had no right to remit any fine or forfeiture specifically 
appropriated, and that the fees due the officers of the court 
were vested rights by law as much as the moiety of the fine to 
the informer, and equally beyond the Governor’s power of 
remission. 

This is but an aflirmance of the principles of the common 
law, which allows the King the right of pardoning forfeitures, 
&c., but not so as to affect private rights vested in third per- 
sons by law. 2 Durn. & East., 569; 5 Co. 51; 3 Inst. 238. 
Also 46 Penn. 446 ; 8 Black. 229 ; 2 Whart. 440. 


Per Cura. Judgment aftirmed. 























JANUARY TERM, 1876. 





Gravy and others », Tas County Commis31 NERS OF LENOIR 0. 





ELISHA GRADY and others ». THE COUNTY COMMISSIONERS 
OF LENOIR COUNTY. 


The creation or alteration of Townships in the several counties of the 
State, after the first division by the County Commissioners under 
Art. VII, sec. 8, of the Censtitution, is left with the Legislature. . 


This was a crvit action tried before Seymour, J, at Spring 
Term, 1875, of the Superior Court of Lenore county. 

The plaintiffs, Elisha Grady and others, sueing in behalf of 
themselves and “all other voters of that portion of Kinston 
township on the south side of Neuse river,” brought this action 
to enjoin the defendants, the County Commissioners of Lenoir 
county, from providing for an election of officers, under the 
act of the General Assembly entitled “An act to create a 
township in the county of Lenoir, to be known as Woodington 
township,” ratified the 26th day of February, 1875, upon the 
ground that said act was unconstitutional. 

Upon the affidavit of the plaintiffs, a restraining order was 
issued by his Honor, Judge Seymour, and the defendants were 
ordered to show cause at Trenton, on March 27th, why the 
injunction should not be continued. 

At Spring Term, 1875, J. C. Wooten and others filed a 
petition in behalf of themselves, “and a large majority of that 
portion of. Kinston township on the south side of Neuse river 
now known as Woodington township,” &c., praying that they 
might be made parties defendant in this action. 

This was objected to by both the plaintiffs and defendants 
in the action as originally commenced. The objection was 
overruled by the court, and thereupon both the plaintiffs and 
the defendants appealed. 


Haughton and Smith & Strong, for the appellants. 
Green, contra. 
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Reapez, J. 1. In a matter of public concern’therefis man- 
ifest propriety in allowing any one who has a common interest 
to become a party, and it is the duty of the court,to see that 
a class is fairly represented whenever one or more sue for a 
class. 

2. The plaintiffs allege that the act of 26th February, 1875, 
laying off the township in question and directing the County 
Commissioners to provide for an election of officers for the 
township is unconstitutional, because they say the Constitu- 
tion confers the power upon the County Commissioners to lay 
off townships. 

Art. VII, sec. 3, of the Constitution does provide that the 
Jfiret division of counties into towhships shall be by the County 
Commissioners, but it does not authorize them to make any 
subsequent disvision or alteration. And so the subsequent 
creation or alteration of counties is left with the Legislature. 
The act in question is therefore constitutional. And it was the 
duty of the County Commissioners to provide for the election 
of officers, and therefore the injunction ought not to issue. 

We suppose that when the Commissioners ascertain their 
duty to provide for organizing the township which has been 
created and now exists, they will be ready to perform it, but 
they will now be met with the difficulty that the time named 
in the act for holding the election has passed. Can they order 
an election at some time to be fixed by them? This is not 
directly before us and may never be, as the township may pre- 
fer to wait until the next regular election ; but we have con- 
sidered it, and incline to the opinion that as time was not 
essential and the failure to observe it was unavoidable, and as 
the public good may require the offices to be immediately 
filled, the Commissioners may order an election upon reason- 
able notice. 

The injunction will be refused. Let this be certified. 


Per Curiam. Judgment accordingly. 
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STATE on the relation of JAMES CAMPBELL and others o. J. J. 
WOLFENDEN and others. 


The Judge below erred in granting an injunction, by which the persons 
in possession of the offices of Mayor and Aldermen of a city, and ac- 
tually performing the duties of those offices, are restrained from all 
official acts. 


It is not sufficient to allege that the persons filling the offices were not 
regularly or rightfully elected; but it must also appear that they are 
abusing or about to abuse their possession ef official power to the 
public injury; and that the public wi!l sustain no dumage by the 
suspension for an indefinite time of all city government. 


SETTLE, J. Dissenting. 


This was a motion in the cause heard before Sewmour, J. 
at Fall Term, 1875, of the Superior Court of Craven county. 

The defendants moved the court to vacate the restraining 
order heretofore granted. His Honor upon the hearing, 
allowed the motion, whereupon the plaintiffs appealed. All 
other facts necessary to an understanding of the case as 
decided in this court, are stated in the opinion of Justice 
Ropman. 


Green and /ehman, for the appellant. 
Hubbard and Smith & Strong, contra. 


Ropman, J. This is a proceeding in the nature of a quo 
warranto, calling on the defendant Wolfenden as Mayor, and 
the other defendants as Aldermen of the city of Newbern, to 
show by what right they hold their respective offices, and 
demanding judgment that they be declared usurpers and 
amoved ; and also asking for an injunction against their exer- 
cising the rights and powers of their offices until the final 
hearing of the case. Warts, J. granted a restraining order, 
with liberty to defendants to move before Srrmour, J. to 
vacate it, which he did upon the pleadings. From his order 



















104 IN THE SUPREME COURT. 





State ez rel, CAMPBELL ef al. vu. WOLFENDEN et al, 





to that effect, plaintiffs appealed to this court. The plain- 
tiffs have demurred to the answer, and we assume for the 
present purpose the facts therein pleaded to be true. The 
Judge below might in this state of the pleadings, have pro- 
ceeded to decide the case on its merits, but he did not. All 
that we have to consider therefore is, the propriety of his 
interlocutory judgment vacating the restraining order. We 
concur with the Judge that the restraining order was improvi- 
dently granted and ought to be vacated. To grant an injunc- 
tion by which the persons in possession of the offices of Mayor 
and Aldermen of a city, and actually performing the duties 
of those offices, are restrained from all official acts, is to leave 
the city without a government, and a prey to all the evils 
which a city government is designed to prevent. It cannot 
be considered a trivial or indifferent thing. In the present 
case no bond at all was required from the relators. But any 
bond which might have been given, would have been only for 
the indemnity of the defendants, and not of the public. Ifa 
city government had not been deemed necessary to the public 
welfare, the legislature would not have established it. All 
courts are bound to assume that it is useful and necessary, and 
that the circumstances must be rare and peculiar which will 
justify a court in suspending it. It cannot be sufficient that it 
shall be alleged and be made to appear probable, or even 
clear, that the persons filling the offices were not regularly or 
rightfully elected; but it must also appear that they are 
abusing or about to abuse their possession of official power to 
the public injury, and that the public will sustain no damage 
by the suspension for an indefinite time of all city government. 

It appears that the relators were elected to the offices in 
question in May, 1874, to hold for one year, and (we will as- 
sume) until their successors were regularly elected. In May, 
1875, an election was held under an act of the Lezislature, 
ratified on March 11th, 1875, at which the defendants were 
elected. The relators alleze that the act referred to contuined 
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provisions which have been held to be contrary to the Consti- 
tution; Canady v. Van Bukelen, 73 N. C., 198, and that 
consequently the election of 1875 was void, and that they are 
entitled to hold over. They also allege that defendants are 
collecting taxes, &c., but they do not allege that defendants 
have done, or about to do, any specific unlawful act to 
the public injury. It is admitted that after the election, in 
1875, the relators voluntarily gave up the corporate seal of 
the city and all the city property to the defendants ; and one 
of the relators, being a Justice of the Peace, without objection 
from the others, administered their official oaths to the defen- 
dants. If the question before us was on the respective rights 
of the relators and of the defendants to the offices, the argu- 
ment that the relators, if they otherwise had a right to hold 
over, abandoned it, would be pertinent, and we should con- 
sider it a weighty one. But, as we have said, the question 
before us is only as to the continuance of the injunction. 
There is no reason why it should ‘be continued. It is not ne- 
cessary to the trial of the question of right between the par- 
ties. And certainly it cannot be permitted to litigants so to 
conduct their personal controversies as to injure or inconve- 
nience the public. The people of Newbern cannot be de- 
prived in the interest and upon the motion of one set of rival 
claimants of the city offices, of the benefits of a city govern- 
ment. They are entitled to have the city offices constantly 
filled by persons capable of performing the official duties, and 
responsible for their non-performance. 

Prr Curiam. Judgment affirmed. The defendants will 
recover costs in this court. Let this opinion be certified. 
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E, M. ADAMS e, R. E, and M. C. RESVES. 


Where upon an appeal to this ceurt, it appears that the appellant has 
failed to prepare and serve upon the appellee a statement of the case, 
within the time prescribed by the statute, and objection is taken by 
by the appellee on that ground, the appeal will be dismissed, unless 
there has been a waiver of the irregularity. Upon a motion to dis- 
miss the appeal in such case, this court cannot hear contradictory 
evidence, and the motion will be allowed if the waiver is denied, un- 
less it appear from the affidavits filed by the appellee, that there has 
been such a waiver, 


If in such case there be a waiver, and the parties fail to agree upon a 
statement of the case upon appeal, and the presiding Judge goes out 
ef office before settling the case, the enly remedy is, to remand the 
case for a new trial. 


(Wade v. City of Newbern, 12 N. C. Rep, 498; Isler v. Haddoch, 72 N. 
C. Rep. 119, cited and approved.) 


This was a Motion made upon affidavit, in this court at this 
January Term, 1876, for a ventre de novo. 

The case was originally tried before his Hanor Judge Wilson 
at Fall Term, 1874, of Davipson Superior Court. The record 
sent up to this court from the Superior Court of Davidson county, 
shows that judgment was rendered at that term in favor of 
the plaintiff, ‘and that the defendants thereupon moved for a 
new trial. The motion was overruled and the plaintiff 
appealed. No statement of the case upon appeal accompanies 
the record. 

At June Term, 1875, of this court the defendants served 
notice upon the plaintiff that they would move the court. for a 
venire de nove and new trial, without a case settled, and if the 
motion should be refused, they would then move in the alter- 
native for an order to the Hon. Ziomas J. Wilson, J. to settle 
said case. 

In support of the motion the defendants filed the following 
affidavits : 
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“R. E. Reeves one of the above named defendants maketlr 
oath: 

I. That at Fall Term, 1874, of the Superior court of Da-. 
vidson county, the above entitled cause was tried and submitted. 
toa jury and a verdict therein found for the plaintiff; that 
thereupon this defendant moved for a new trial, the motion 
was entered and adjourned, to be-heard during the term of. 
Forsyth Superior Court, when the same was heard and argued, 
when his Honor Judge Wilsun, the presiding Judge reserved. 
his opinion, but decided some weeks thereafter against the 
motion of the defendant from which decision of Judge Wéi-. 
son, the above named defendants appealed to the Supreme 
Court ; gave notice of appeal to plaintiffs counsel and filed a 
proper appeal bond. 

II. That as soon thereafter as defendants counsel, who re-. 
sided in remote parts of the 7th and 8th districts from each 
other, could conveniently get together, to-wit: on the 15th 
day of January, 1875, the case for appeal on behalf of the 
defendants was made out at Wilson, N. C., and served on Col. 
Joseph Masten, of counsel for the plaintiff, who upon consid- 
eration of the same declined to accept it, but indicated his 
purpose to make out and present his amendments thereto. 
within a short time, but owing to the sickness of said Masten’s- 
family, as he learns, did not do so until two weeks thereafter,: 
when by .consent of counsel both the original case of these 
defendants so served on Col. Masten and the amendments 
made out by him were presented to Judge W7lson, who was 
the then acting Judge for the settlement of the case, but for 
some reason the same was not finally settled by the Judge, 
who shortly thereafter by a decision of the Supreme Court, 
was declared not to be the rightful Judge of the district. 

III. That since the re-instatement of the rightful Judge, 
this affiant and his co-defendant through their counsel have 
urged the counsel for the plaintiff (as they fail to agree there- 
upon) to allow the then acting Judge Wilson to complete his 
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statement of the case, which said counsel of the plaintiff have 
declined to do. 

IV. That he is advised that in this way he and his co-de- 
fendants, without any default on their behalf, have been de- 
prived of their appeal to the Supreme Court, and they re- 
spectfully present this their case to the consideration of the 
Honorable Supreme Court to the end that the case of appeal 
may be heard and a new trial granted, or such other relief be 
afforded them as to the court shall be meet and proper.” 

C. B. Watson being duly sworn, says that he “ was one of 
the counsel of the defendants on the trial of the above named 
cause. That the same was tried at Fall Term, 1874, of the 
Saperior Court of Davidson county. That a verdict was ren- 
dered for the plaintiff late in the night of Saturday of the 
second week of court. That as soon as the verdict was en- 
tered the defendant moved the court for a new trial, which 
motion by consent was adjourned over to be argued the next 
week at Forsythe Court, but his Honor, Judge Won, held 
the matter up for consideration and made no decision until 
about the close of the Superior Court of the county of Stokes, 
which was the next court succceding that of Forsythe. Upon 
the announcement of the decision of his Honor, overruling the 
motion of defendants, it was agreed by counsel for the plain- 
tiff and defendants that the case for the Supreme Court should 
be settled at some convenient time at Winston, where his 
Honor resided. In accordance with this arrangement, about 
the 15th of January, 1875, Stokes court having closed about 
. the 1st of December preceding, J. F. Graves, Esq., and afflant 
made out a statement of the case on appeal and served the 
same on J. Masten, Esq., of counsel for the plaintiff, and he 
disagreeing thereto, it was then agreed that he should make 
out a substitute and submit the same to affiant, Mr. Graves 
not expecting to be present, and then in case of disagreement 
the two cases were to be handed to Judge Wilson to settle. 
That owing to sickness in the family of Mr. Masten, as affiant 
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wis informed by him, he failed to make out the case until 
some two or three weeks had elapsed ; and as soon as the case 
was nade out and presented to aftiant, afflant not willing to 
agree thereto as made out, handed the same, together with 
defendant’s case, to his Honor Judge W7/s1., informing him 
of the disagaeement there was, during the first days of Feb- 
ruary, 1875. His Honor, for some cause to afflant unknown, 
failed to take any action in the premises, and in a short time 
thereafter went out of office.” 

J. F. Graves makes oath: “That he was of counsel for the 
defendants, and was present at the trial before Judge W7/sun, 
at the Fall Term, 1874, of the Superior Court of Davidson 
county ; that the trial ended late at night of the last day of 
said term, and upon the rendering of the verdict the defen- 
dants moved for a new trial and assigned several grounds, and 
the motion was continued to be heard at Chambers at Win- 
ston, on some day during the second week of Forsythe Supe- 
rior Court ; that the motion was taken up and discussed at 
Chambers at Winston, and some affidavits on the part of the 
defendants were read. The motion was then continued over 
to Stokes court, at Danbury, and there the plaintiff offered 
counter affidavits, and the Judge had the matter under consid- 
eration. My recollection is.that I inferred from some intima- 
tion from the Judge that he would not grant the new trial, 
but his official decision was not then announced, but was to be 
made on his return to Winston. It was understood by coun- 
sel for defendants that in case the motion for a new trial was 
overruled, the defendants desired an appeal from the ruling of 
the Judge to the Supreme Court. My recollection is that 
when the Judge announced his determination (which was to 
be done on his return from Danbury to Winston) that if unfa- 
vorabie to the defendants, Mr. Watson was to prepare the 
case for defendants, and submit it to Gen. Scales or Gilmer 
or myself. I had no notice of the final decision of the mat- 
ter, other than the inference above stated, until about the Ist 
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of January, 1875. About the Ist of January, 1875, I re- 
ceived from Judge Wilson a notice to appear at his office to 
settle some cases) and I think this case was one of the cases 
named to be settled on the 10th of January.) I went over to 
Winston, and Mr. Watson and I then made up the case for 
defendants and presented it to Col. Joe. Masten, counsel for 
plaintiff, and he said he would examine and see if he could 
agree to it. The next morning I called on Col, Masten about 
the matter, and he said he would not agree to our case. I 
asked him to make his exceptions. He said he would have 
‘to write out his case, for our views were so different he could 
not file his exceptions in any other way. I understood that 
he had been busy in the preparing of his case. No excep- 
tions were taken on account of delay, but Col. Masten was to 
prepare his case, and if we could not agree we were to sub- 
mit it to Judge Wilson, who was then in Winston. I then 
left the matter in Mr. Watson’s hands and returned to Mount 
Airy, and remained a few days, and then went again to Win- 
ston, I called on Col. Masten again, and he said he had not 
prepared his case, in consequence of the sickness of one of his 
ehildren. Judge Wélson had then gone to Raleigh, where I 
met him a few days thereafter.” 

The plaintiff filed the following counter affidavit: The 
plaintiff E. M. Adams, in answer to the rule to show cause, 
&c., says: 

That the statements in item I of defendant’s affidavit in 
this case filed are true except in the statements, viz: “ but 
decided some weeks thereafter,” the facts are that the motion 
was argued before his Honor about the 28th of November, 
and the decision was rendered about the 9th of December, 
and also in this, viz: “Had filed a proper appeal bond.” The 
facts are, that no notice or copy of. any appeal bond or under- 
taking has been served on the plaintiff or any of his attorneys 
as they inform him. 

II. That the statements of the defendant, R. E. Reeves, 
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made in item II of his aftidavit are not a full and true state- 
ment of the facts in the case. That the facts are: 1. That 
defendant’s counsel then resided, Mr. William H. Baily, in 
Salisbury, Gen. A. M. Scales and Col. J. A. Gilmer, in Greens- 
boro, and Mr. C. B. Watson in Winston, all within a few hours 
ride of Winston by railroad. J. F. Graves resides in Mt. 
Airy, within ten hours ride by horse-back of Winston, and the 
defendants both resided within eight hours ride by horse-back 
of Winston, so that the defendants and all of their counsel 
could have assembled at Winston, where the Judge resided at 
any time upon a ten hours notice, so that the defendants have 
shown no good reason why they did not assemble all of their 
counsel in Winston, if they desired the presence of all, and 
make out and serve their case upon plaintiff's counsel, one of 
whom resided in Winston, on or before the expiration of ten 
days from the date of the notice of appeal. Plaintiff avers 
that defendants could easily have done so if they had 
desired it. . 

III. That defendants well knew that three days and a part 
of three nights were occupied in the trial of the case, that 
over one hundred witnesses were examined, and that the 
defence was very bitter and that much feeling was manifested 
by both sides during the whole trial, and upon the motion for 
a new trial. 

IV. That defendants were notified that plaintiff had 
instructed his counsel not to yield anything whatever. 

V. That defendants and their counsel knew the uncertain 
tenure by which Judge Wélson held his office and that there 
was a suit then pending, Cloud v. Wilson, to decide the ques- 
tion of who was the rightful Judge; and that the case had 
gone up to the Supreme Court from the 7th district, and that 
the 7th district would be called on the 21st of January, 1875, 
at which time the case of Cloud v. Wilson would stand for 
hearing, and that the 8th district would be called on January 
28th, 1875. 
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VI. That Judge Wilson, in the latter part of December, 
1874, on the first days of January, 1875, notified both the 
counsel for the plaintiff and the defendants in this case, to 
attend at his office in Winston, on a specified day in January, 
1875, which day was either the 13th or 14th, as he would on 
that day, make up and settle the appeal of the defendants in 
this case, so that the same might go up to the Supreme Court. 
That this article was in writing. 3 

That plaintiff is informed, that upon the reception of this 
notice from Judge Wirson, which was within a day or two 
after its date, by Col. Masten, one of plaintiffs counsel, he at 
once called upon his Honor to know why it was that the 
plaintiff's counsel were notified to attend on the day specified 
to settle the case on appeal in this case, when nothing of the 
kind had been served on him nor on the plaintiff or any of his 
counsel, as he was informed by defendants or their counsel. 
His Honor stated that he had had no notice that defendants 
had served any case of appeal on plaintiff or his counsel, but 
that his purpose was to notify them to make out and serve 
their case on appeal and have plaintiff to file his exceptions, if 
he disagreed to defendants’ case, if this had not already been 
done, so that the appeal might be settled on the day specified 
and the case made out and sent up before the case of Cloud 
vy. Wilson, was heard in the Supreme Court. 

VIL. That plaintiff with two of his counsel attended at 
Judge Wilson’s on the day specified. Messrs. Graves and 
Watson, two of defendants’ counsel, were also present. The 
Judge stated that no case on appeal had been filed with him 
and he had no notice ef such. So nothine was done in the 
matter. That the Judge settled all the cases of appeals on 
the circuit, when the parties disagreed, on that day. That 
after the Judge had adjourned his court, Mr. Graves left for 
Greensboro’, and after his return to Winston from that place, 
he with Mr. Watson did make out and serve a case on appeal 
for defendants on Col. Masten, who upon examining it, stated 
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that he could not agree to it and that they certainly did not 
expect him to do so, and also stated that he had not taken a 
single note of the evidence on the trial, but that his associates 
had taken full notes and he wished to confer with them 
and have the benefit of their notes, &e., in filing his ex- 
ceptions. That owing to the serions illness of the Colonel’s 
wife and the dangerous illness of one of his children, he was 
confined in the sick room for a week or more, so that he could 
not make out any exceptions before the 25th or 26th of Jan- 
uary, 1875, and his exceptions or case was handed to Mr. 
Watson on Monday or Tuesday, the 25th or 26th of January. 
That at the time of serving the case on apres! uyon Col. 
Masten by defendant’s counsel, they must have known that it 
would be impossible for Col. Masten to confer with his asso- 
ciate counsel and get their assistance, or the bencfit of their 
notes in filing his exceptions, and have the ease settled by 
Judge Wilson, before his case, Clomd/ vy. W'sem, was heard, 
and in all probability decided. And that this could not be 
done even if the Colonel took the responsibility of filing the 
exceptions without the aid of his associates or their notes. 
That plaintiff's counsel resided, Mr. J, M. Clement in Mocks- 
ville, J. M. McCorkle in Salisbury, Wilson, ——— and 
in Lexington, L. M. Scott in Greensboro, and J. 
Masten in Winston. That defendants’ counsel, or some of 
them, knew that Col. Masten was one of Judge Wilson’s 
counsel and that the Judge, with the Colonel, intended to 
leave Winston on the 18th of January, 1875, for the Supreme 
Court at Raleigh and be present at the hearing of the case, 
Cloud v. Wilson. And at the time Mr. Watson presented 
the case of appeal with the exceptions to Judge Wilson, the 
Judge either knew or had good reason to believe the decision 
of the Supreme Court was against him, and that these papers 
were not presented to the Judge until after he returned from 
Raleigh and his case had been heard. 
VIII. That plaintiff is informed that so far as his counsel’ 
8 
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are concerned, that there was no agreement as to how, when, 
or where the case of appeal was to be made out by defen- 
dants, or settled. That in fact, no agreement was necessary, 
for the reason, as he is informed, that the law prescribes how 
the whole matter shall be done. 

IX. That plaintiff is informed and believes that in the lat- 
ter part of May, or the first part of June, 1875, being the 
Spring Term of Stokes Superior Court, some of defendant's 
counsel did ask one of plaintiff's counsel if he would agree 
that Judge Wilson should make out the case, who, in reply, 
proposed that the counsel should take the ec we and exceptions 
and make out the case, saying that all he should ask or insist 
upon, was x fair statement of the case, and that if they were 
willing to that, the case could be settled at once. -The reply 
was, “ But if we cannotagree, what will you do?’ The an- 
ewer was, “I will not answer now, but if you will try I be 
lieve we can agree, all I ask is a fair case,” and declined to 
make any offer. Thus the matter ended. 

X. That plaintiff insist, that if the defendants really in- 
tended to appeal and failed to get it up, such failure was 
owing solely to their own neglect, and on no account owing to 
the default of plaintiff or his counsel, or ef Judge Wi/son. That 
defendants had ample time and opportunity to get their ap- 
peal up, but neglected to do so. So that plaintiff insists that 
defendants are not entitled to the relief prayed for, nor to any 
relief whatever in the premises; and prays to be hence dis- 
missed without day, and with his reasonable cost.” 

The affidavit of Joseph Masten, Esq., of counsel for the 
plaintiff, was also filed, but the same is not set out, as the ma- 
terial parts thereof are stated in the opinion of the court. 


Shipp Bailey, Watson & Glenn, and Dillard & Gilmer, 
in favor of the motion. 

Fuwle, Ciemen’, Masten, Scott d& Caldwell, and Gray & 
Stamps, contra. 
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Reape, J. As we said in Wadev City of Newbern, 72, N. 
C. Rep. 498, it is of prime importance that the rules pre- 
scribed in C. C. P. for preparing and sending up cases to this 
court should be strictly complied with. And wherever there 
has been a departure from them, and objection taken, we will 
sustain the objection, and dismisss the appeal. Nor can we 
hear testimony in excuse for the departure. The profession 
will recognize the propriety of this rule, when it is remem- 
bered how often counsel on opposing sides, make conflicting 
statements. In such cases we cannot undertake to decide be- 
tween them. Equal forces operating in different directions 
leave the thing at rest. 

But still there must be innumerable eases where the courte- 
sies of the profession will allow of departures. And where 
that appears of record, or is #0t denied’, then we will, support 
them. 

Circumstances which we could not consider upon a motion 
to dismiss the appeal, might nevertheless be considered on a 
motion for a ertiorar. 

In the case before us, the appellant did not serve “ the case” 
upon the appellee within the prescribed time. And afterwards 
when he did serve it, it would have heen competent for the 
appellee to take no notice of it, or to reject it. And if he 
had done so we would dismiss it. But then it was competent 
for the appellee to waive the lapse of time; and in that case 
we would entertain the appeal. The record shows no such 
waiver. And, as upon the motion to dismiss the appeal, we 
can hear no contradictory evidence, the motion must be al- 
lowed, if the waiver is denied and the counsel left to settle 
courtesies out of court. 

The appellant files an affidavit that there was such waiver. 
The appellee and his counsel file counter-affidavits. We can 
consider only the counter-aflidavits: and unless it appears 
from them that the lapse of time was waived, the appeal must 
be dismissed. 
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Mr. Masten, the appellee’s counsel, states that the appel- 
lant’s counsel served “ the case” on him; “upon examining 
the case, I remarked, I cannot agree tothis.” * * “I then 
stated that they knew that I was one of Judge Wilson’s coun- 
sel, and intended to leave with him on the 18th for Raleigh,” 
&c. “That [ could not file my exceptions before I returned.” 
* And that I wanted the aid of my associate counsel and their 
notes; that there were 100 witnesses examined, and I had 
taken no notes; but my associates had; and that the time was 
too short for me to do it. And finally I did not say whether 
I would make out any exceptions or not. My final remark 
was, well, I will see about it.” 
or 26th, and it may have been as late as 27th or 28th January, 
1875, I made out our exceptions, or case, and handed the paper 
to Mr. Watson,” the appellant’s attorney, “stating that my 
family had been so sick that I could not do any thing before. 
That I would like to re-write a part of it, as I had no time to 
even correct it.” 

It is true that Mr. Masten stated to the appellant upon other 
occasions that he was not authorized to waive any thing, and 
that “no quarters was his motto ;” but still it is clear that in 
this particular, he did by his conduct, waive the lapse of time. 
And having done so, we will hold him to it. 

Now, here was not only no objection to the lapse of time, 
but he actually accepted the paper, and as soon as he could, 
filed exceptions to it. Where then is the difficulty? It hap- 
pens in this way: The parties not being able to agree upon a 
statement of the case, it became necessary for the judge to 
settle it. And before he could do so, he was ousted of his 
office. 

So, the appeal is lost. And a certiorari will do no good, 
because there is no judge who can settle the case. The only 
remedy is, to remand the case for a new trial. Jsler v Had- 
dock, 72 N. C. Rep. 119. 
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The motion to dismiss the appeal, is not allowed. The mo- 
tion for certiorar/ is not allowed. The case is remanded and 
a new trial ordered. Each party will pay his own cost in this 
court. 


Per Curram. Judgment accordingly. 





D. M. BUIE and wife o, THE MECIITANICS’ BUILDING AND LOAN 
ASSOCIATION, and W, H, CUMMINGS. 


Where, in an action against B, it appeared upon the face of the com- 
plaint that A had been formally joined asa party for the purpose of 
explaining a transaction between himself and the plaintiff, and no 
demand was made, and no decree asked against him: Jt was held, that 
this was not such a misjoinder of parties as to be a ground of demur- 
rer; ner could a demurrer to the compluint be sustained on the ground 
of a misjoinder of causes of action, 


(Rowland et al v. Garner et al, 6% N, C. Rep, 53, cited and approv d.) 


This was a Crvit Action for an account tried before //enry, 
J., at Fall Term, 1875, of New Hanover Superior Court. 

The complaint alleged : 

That on the 11th day of June, 1870, the plaintiffs borrowed 
of the defendant company the sum of eight hundred and sixty- 
five dollars ; and on the 16th day of July, 1870, the further 
sum of sixteen hundred and eig!ity-five dollars, to secure the 
payment of which sums, the plaintiffs executed two several 
mortgages on real estate in the city of Wilmington. 

On the — day of July, 1870, the plaintiffs borrowed of the 
defendant company the further sum of thirteen hundred and 
seventy dollars, and executed a mortgage to secure the pay- 
ment of the same. That said mortgages contained a power of 
sale, in case of default made by the plaintiffs in paying regu- 


. 
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larly, the dues and interest due the defendant company, or in 
default thereof to pay the defendant company the several 
sums secured by said mortgages, with interest thereon from 
the dates thereof. 

That the plaintiffs having made default, the defendants 
through its agents offered for sale, and sold two of the several 
parcells of land. 

That the plaintiffs paid to the defendant company, large 
sums of money in satisfaction of said mortgages, how much 
or when paid, the plaintiffs are unable to state, because the 
book in which the account of said payments was kept is in the 
hands the defendant company, and the said company refuses 
to surrender the same to the plaintiffs. 

That the sum for which said property was sold greatly ex- 
ceeds the amount due upon said mortgages. 

That the plaintiff, Mary J. Buie, the party entitled to the 
surplus, after satisfying said debts with the interest thereon, 
has demanded in writing an account of the said indebtedness 
and sales, and the payment of the surplus arising therefrom, 
which the defendant has failed and refuses to make. 

The plaintiffs were permitted to amend their complaint by 
adding thereto: 

That the defendant company by virtue of the power of sale 
contained in said mortgage deeds, advertised and offered for 
sale the said real estate, and the plaintiffs fearing that by such 
sale and foreclosure they would be forever foreclosed from 
redeeming the same, executed to the defendant, W. A. Cum- 
mings, a deed in fee simple for a part of the said real estate, 
upon an express understanding and agreement that the defen- 
dant Cummings should hold the same as security for the 
amount which he should pay for said property at the sale for 
foreclosure. 

The complaint prayed judgment : 

1. For an account of all the payments made by the plain- 
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tiffs or either of them in satisfaction of said mortgages, and 
1 of the proceeds arising from said sales. 

2. For such balance as may be found to be due the plain- 
tiffs, upon the said account, together with the cost of this 
8 action. 

] The defendant, W. A. Cumming, filed an answer admitting 
the conveyance of the property to him, as a security. 

The defendant company demured to the complaint upon the 
’ following grounds: 

: 1. That two separate and distinct causes of action are joined 
} therein and are not separately stated. 

. For that two separate and distinct causes of action, having 
ho connection with each other, are joined in the said amended 
complaint, to-wit: a cause of action against the defendant for 
an account of the trust fund arising from the sale under mort- 
gage, and a cause of action against the defendant, William A. 
Cummings, to have an absolute deed, declared to be only a 





security for money. 
3. For that this defendant, ~_ the defendant William A. 


Cummings, are improperly joined therein as parties defen- 
dants. 

Upon the hearing the demurer was sustained and the action 
dismissed by the court, and thereupon the defendants appealed. 


A. T. «& J. London, for the appellants. 
No counsel ecvntra in this court. 


Reavr J. The plaintiffs allege that they borrowed money 
of the defendants; gave a mortgage upon certain lands as a 
security ; and subsequently paid back a part of the sum bor- 
rowed a different times and in different amounts ; how much 
they do not know, and cannot ascertain, as the book in which 
the entries were made, is in the hands of the defendants ; and 
that the defendants have sold the lands under the mortgage, 
and received the price, and that the amount of sales added to 
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the prior payments is more than the debt due the defendants. 
And so the plaintiffs demand an account of the trust fund. 

The right of a mortgagor, or any other cestuc que trust to 
an account of the trust fund is so well settled, that either dis- 
cussion or authority to sustain it would be out of place. 

In an amendment to the original complaint the plaintiffs 
say, that when the lands were sold they were unable to buy 
them, and yet they were anxious for one of the tracts, and 
made an arrangement with the defendant Cummings, to buy 
it, and to make his title perfect, they made him a deed to the 
saine, as well as the mortgagee did, with the understanding 
that Cummings should hold the land in trust, to be conveyed 
to plaintiffs whenever they should reimburse Cummings the 
amount which he bid for it. And Cummings is made party 
defendant, but no decree is asked against him. He comes in 
however, and files an answer, admitting the plaintiff's allega- 
tions. 

To this the principal defendants demur, because they say, 
the claim for an account against them, and the claim against 
Cummings to have an absolute deed declared to be only a 
security, are two separate and distinct causes of action against 
separate and distinct persons. 

The answer to this is, that no demand is made against Cum- 
mings, and nv judgment or decree asked for against him. His 
rights are not litigated, or asked to be adjudicated. There is 
a mere explanation of a transaction between the plaintiffs and 
Cummings about the land which the plaintiffs supposed might 
embarrass them in the taking the account asked for, as without 
the explanation it might be said, well, if there is any thing 
due you on account, you have sold it to Cummings and we 
must account to Cummirigs. And so the plaintiffs by their 
amendment, and Cummings by: his admissions, show and 
thereby bind themselves that the conveyance of the land by 
the plaintiffs to Cummings, had nothing to do with the balance 
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which might be due plaintiffs upon account with the principal 
defendants. So there are not two causes of action at all. 

As for joining Cinnings with the priacigd defen lants, 
it is useful to them that it should be done, because the decree 
will bind him and prevent him hereafter from claiming any 
balance due the plaintiffs upon taking the account. 

And besides, making one a defendant who need not be, is 
generally immaterial. The increased cost is the only hurt, 
and that can be adjusted. But to leave out one who ought to 
be in, is generally fatal, unless amended. /?owland, et al., v. 
Gurduer, 69 N. C. Rep. 53. 

There is error ia sustaining the demurrer. This will be 
certified. 


Per Curiam. Judgment reversed. 








STATE v. ROBERT P. LOWRY. 


Where, upon the trial of a1 indictment in the court below, the jury re- 
turn a special verdict, which is so defective that no judgment can be 
pronounced thereu on, this court will order a new tria!, 

Therefore where A was indicted for retailing spirituous liquors by 
measure less than a quart without license, and the jury returned a 
specia! ver.lict finding ** that the defendant was not a regular dealer 
in spirituous liquors, but that he made wine of blackberries, in the 
usual way, without adding brandy or whisky therete, and being of 
the opinion that wine so made was not a spirituous liquor, retailed 
the same in quantity less than a quart without license, &c. If the 
court sh wd be of the opinion that wine so made was a spirituous 
liquor, then the jury find the defendant guilty; otherwise, not guilty :” 
Tell, that whether the partica'ar wine was a spirituous liquor, was a 
qiestion of fact, for the decision of the jury, and that the jury had 
no right to refer the sume to the court for decision, 


Inpicrent for retailing spirituous liquors in quantity less 
than a quart, without license, tried before his Ilonor Judge 
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Watts, at Fall Term, 1875, of the Superior Court of War- 
REN county. 

The jury returned the following special verdict: 

That the defendant was not a regular dealer in spirituous 
liquors, but that he made wine from blackberries, in the usual 
way, without adding brandy or whisky to the wine in the 
making; that the defendant was a shoemaker, and used a 
house on the side of the public road as his place of business; that 
he kept a barrel of blackberry wine in this shop, from which 
he retailed to one Charles Fisher, without license to retail spirit- 
uous liquors by the measure less than a quart, and from which 
he retailed in the same way to various persons, being of the 
opinion that blackberry wine was not spirituous liquor. The 
jury not knowing whether blackberry wine made in this way 
is spirituous liquor or not, submitted that question for the de- 
cision of the court. If the eourt be of opinion that black- 
berry wine is spirituous liquor, then we find the defendant 
guilty. If the court be of the opinion that blackberry wine 
is not spirituous liquor, then we find the defendant not guilty. 

Upon this special verdict the court rendered judgment of 
not guilty, and thereupon the State appealed. 


Attorney General Hargrove, for the State. 
No counsel in this court, for the defendant. 


Ropman, J. If the question presented by the case was the 
general one, whether, what is called blackberry wine always 
or usually contains alcohol, and so would come under the head 
of spirituous liquors, it would be a question of fact on which 
we could give no decision. We may be allowed to assume as 
matter of common knowledge, that when first pressed from 
the berries it contains no alcohol. After it has remained a 
certain time, the length of which depends on the temperature 
and perhaps on other causes, it will, especially if the berries 
were fully ripe, or if sugar has been added, undergo a fer- 
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mentation by which alcohol is generated, and after a certain 
longer time it may undergo another fermentation in which the 
alcohol will be converted into vinegar. So that whether at 
any given time alcohol is present is a question of fact to be 
determined by some of the tests known to scientific men or by 
evidence of its effects in producing intoxication and the like. 
But the question which the jury had to decide and which they 
referred to the Judge, and which he decided as one of law, 
was not the general one, but whether the particular liquid 
which the defendant retailed contained a sufficient amount of 
alcohol. to be perceptible to the taste or smell or to manifest 
itself by its effects, in which case it would be properly called 
a spirituous liquor. This clearly is a question of fact and not 
law. We do not think the Legislature intended to include 
under “ spirituous liquors,” every liquor which contains the 
least alcohol, for that would include cider which has begun to 
get hard; and many extracts usually sold by druggists as per- 
fumes or medicines, which have: not been usually considered 
as spirituous liquors so as to require the druggist to take out 
a retailer's license before selling them. The phrase “ spirit- 
uous liquors” is not a technical term. It must receive the 
meaning usually given to it among people in general. Its 
meaning should not be sought to be extended to embrace more 
cases than the Legislature probably had in view, upon any 
notion of benefitting the public revenue by taxing the inno- 
cent beverages of the people, the trifling accessories of ladies’ 
toilets, or the medicines of the sick. When the Legislature 
designs to tax the sale of these things, it will have no difficulty 
in finding clear words to include them. 

The verdict is imperfect, and we can give no judgment on 
it. There must be a ventve de nuve. Let this opinion be cer- 
tified. 


Per Curiam. Ventre de nove. 
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STATE », DECATUR BRYANT. 


If A borrow of B a horse, with the felonious intent to deprive B of it, 
and to appropriate it to his own use, and does so, he is guilty of lar- 
ceny. If A borrow of B twenty dollars with the same intent, it is not 
larceny, but fraud, But where, upon an indictment for the larceny 
of money, the defence r]'ed upon was, that the prosecutor had velun- 
tarily loaned the money to the defendant, and the transaction alleged 
to be a loan was ieft to the jury under the charge of the court: *‘ that 
if the jury found that the borrowing was in good faith, and the 
money was voluntarily loaned, they should acquit the prisoner; but 
if the act of the defendant was but a trick or contrivance to get pos- 
session of the prosecutor's money, and the defendant borrowed the 
same with the intent at the time to steal it, it would be larceny,” 
and the jury returned a verdict of guilty: Z/e/d, that there was no 
error. 


Inpicrment for Larceny, tried before Schenck, J.. and a 
jury at Fall Term, 1875, of Mecxtensura Superior Court. 

The evidence in the case was substantially as follows : 

One John M. Rankin, the prosecutor, came from the county 
of Lincoln to the city of Charlotte, and sold his cotton, for 
which he received two hundred dollars in legal tender notes of 
the United States. One hundred and eighty dollars of this 
amount, consisting of nine twenty dollar bills he rolled up in 
a close package and put in his pocket book. He started home 
about twelve o'clock, in his wagon, and the defendant, a col- 
ored man, overtook him about a half mile from town, and 
upon his representation that he was just from Monroe, was 
tired, and had to be at Yates’ Factory that night, which was 
about eighteen miles off, he was permitted to ride. The de- 
fendant soon presented some cards, and endeavored to get the 
prosecutor, who was a feeble old man, and very nervous, to 
bet on the cards, and draw one, which he refused to do. The 
wagon then came to the edge of a thicket, when one Aiken, 
another colored man, and a co-d-fendant in this indictment 
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came up.and addressing the prosecutor, asked him for some 
tobacco, which the prosecutor refused to give him. 

Bryant then said to Aiken, “Stranger, won’t you draw a 
E eard ¢” Aiken then drew twice, but did not draw the prize 
. ard. Bryant then said, “Stranger, I'll bet you this old man 
‘ in the wagon, can draw the prize card,” and desired the prose- 
j cutor to bet, which he refused to do. Bryant then said he 
would bet, and the prosecutor must lend him twenty dollars 
t and draw for him. The prosecutor then took out his pocket 
book and the defendant then put his arms around him and 
drew him around to the other side of the wagon, from where 
the prosecutor’s son and Aiken were. At this time, Segrave, 
a white man, and also a defendant, came up on the other side 





of the wagon, and Bryant, addressing him said, “ Hello! 
stranger, I want you to hold stakes.” Then turning to the 
prosecutor, he said, “Old gentleman, you are very fecble, I 
will help you,” and slipped one of his hands under the pocket 
book and unrolled the money, a part of which the prosecutor 
felt go out of his hand. When Bryant got the money he gave 
one twenty dollar bill to Segrave, to hold, and asked the pros- 
ecutor to draw a card for him, which the prosecutor did. 
Bryant then said, that was not the right card, and Segrave gave 
Aiken the money. Segrave, Aiken and Bryant then made off. 
There were five twenty dollar bills taken, instead of one 
twenty dollar bill. The proseeutor did not discover this until 
the next day. The prosecutor swore that he never consented 
to lend the twenty dollar bill to Bryant, but that he did not 
resist his taking it. It was in evidence that Aiken and Bryant 
fled to Rock Hill, 8. C., and were arrested and brought back 
to Charlotte. It was also in evidence that Bryant, Aiken and 
Segrave lived in Charlotte and knew each other. That Bryant 
and Segrave lived in one hundrid and fifty yards of each 
other, and that Aiken lived very near to Segrave, in that part 
of the city known as “Five Points.” That on the morning 
of the day on which the occurrence took place, all the defen- 
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dants were seen lying down together, near a spring, about 
three liundred yards from where the alleged larceny was com- 
mitted. That the defendants Bryant and Aiken were seen 
passing backwards and forwards on the road that morning, 
and that Aiken and Segrave had been seen together, often on 
the road. 

The defendants’s counsel asked the court to charge the 
jury: 

1. That if the jury believed that the prosecutor, Rankin, 
loaned the twenty dollars to Bryant, to put up as stakes in 
the bet with Aiken, this would not be larceny. 

2. If the prosecutor permitted Bryant to take the money 
without objection ; that this amounted to consent on the part 
of the prosecutor, that he could take the money. 

The court, after summing up the testimony and defining 
what larceny was, and what constituted a felonious intent, to 
which there was no objection, stated that larceny might be 
committed by taking property directly from another's posses- 
sion, or if one gets possession of another's goods by trick or 
contrivance, and if the act be done in such a way as to show a 
felonious intent to evade the law, he would be guilty of lar- 
ceny. That it was true, if one voluntarily lends money to 
another, or permits him, knowingly, to take it without objec- 
tion, it would not be larceny. If the borrowing was in good 
faith, and if you believe this money was so borrowed, the de- 
fendant would not be guilty. But if the getting on the wagon, 
exhibition of the cards, meeting of the parties, and the other 
acts of the defendants was a trick or contrivance between the 
parties, to get possession of the prosecutor's money, and 
Bryant borrowed the money in this way, with the intent at 
the time to steal it, it wouid be larceny; and if the other de- 
fendants were present aiding and abetting, they are guilty. 

The court also used the following language: “This is not 
an ordinary case of larceny, with which the defendants are 
charged. The State alleges that it was committed by a trick 



























































JANUARY TERM, 1876. 127 


STATE v. BRYANT. 





or contrivance.” The court further instructed the jury, that 
it was the duty of the State fully to satisfy their minds of the 
allegations contained in the bill of indictment, before they 


could convict. 

The jury rendered a verdict of guilty as to all of the defen- 
dants. Whereupon the defendant, Bryant, moved for a new 
trial, on the ground that the court erred in refusing the spe- 
cial iustruction prayed for, and on the further ground that the 
court, in its charge to the jury, intimated an opinion that a 
larceny had been committed. 

The motion was overruled. Judgment and appeal. 


Sonce & Johuston, for the prisoner. 
Attorney General Hargrove, for the State. 


Reape J. Larceny is so subtle that it is difficult to say ; it 
is this, and nothing else ; or this is it, and nothing else. It is 
liable to be confounded with fraud and trespass. 

If A borrow a horse from B with the felonious intent to 
deprive B of it, and to appropriate it to his own use, and does 
so, A is guilty of larceny. But if. A borrow of B twenty 
dollars with the same intent, it is not larceny, but it is fraud 

This distinction is settled by the authorities. It is satis- 
factorily treated in Welsh v. People, 17 Ill. Rep. 339, and the 
cases there cited. 

The reason for the distinction is, that in lending the horse, 
the owner expected the return of the same horse and did not part 
with the title ; the property remained in him. And there- 
fore, when the borrower, subsequently, feloniously converted 
the horse, it related back, and was a theft from the beginning. 
But when B loaned the money he parted with the ¢it/e, and 
did not expect the return of the same money, (unless loaned 
with that express understanding) but made it a debt, which the 
borrower might pay with any other money. And therefore, 
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this was fraud and not larceny. That distinction is the de- 
fence relied on in this case. 

It is insisted that the prosecutor loaned the defendant the 
twenty dollar bill, and thereby eure y parted with the 
possession expecting it to be returned in kind; bnt with the 
ttle, and that the defendant having by contract acquired the 
title to the bill, as well as the possession, did not by what 
subsequently passed, steal, take and carry away the pr: perty 
of the pros cutor, 

It must be conceded that if the prosecutor /ovned the de- 
fendant the bill, then the defendant is not guilty of /asceny, 
of whatever else he may be guilty. But put the n.ost liberal 
construction upon the whole transaction for the defendant, 
and there is na a single feature in it that looks like a con- 
tract, nor a particle of testimony that tends to show it, and 
but for the fact that juries are very safe judges of such 
mutters, it would seem to be trifling with the adu.inistration 
of justice to have left the question to the jury. [lis Honor 
m'ght very well have told the jury thei at there was “o evidence 
of any contract of lending. 

The prosecutor was a feeble, nervous old man, going home 
from market in his wagon with a considerable amount of 
money. It is natural that that fact should have made him 
timid. The defendant, a colored man, overtakes him, and is 
permitted to get into his wagon and ride, pulls out cards and 
proposes to gamble, which the old man refused to do. That 
was calculated to alarm him. They get to a thicket, when 
another colored man, Aiken, comes up and asks the old man 
for tobacco, which he refuses to give him. The defendant 
addresses Aiken as “stranger,” and proposes to gamble with 
him, and they do gamble. Defendant then says, “ stranger, 
I will bet you this old man in the wagon can draw the prize 
card.” And he proposes for the old man to bet, which he 
refuses to do. The defendant then says to the old man, 
“you must lend me twenty dollars and draw for me.” The 
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" old man takes out his pocket book, but does not show his 
money. The defendant put his arms around him and draws 
him around to the other side of the wagon. At this time a 
third man, white, comes up and defendant says, “ Hallo, 
stranger, I want you to hold stakes.” He then takes hold of 
the old man’s pocket book, which the old man holds on to, 


or Ww we WY WwW 


unrolls the money, the old man feels some of it go out of his 
/ hands ; he does not know how much ; (it turns out to be five 
twenty dollar bills ;) the defendant hands one twenty dollar 
, bill to the third man to hold ; tells the old man to draw a card 
for him, which he does ; defendant pretends to have lost the 





1 bet; directs the stake holder to hand over the money to Aiken, 
and they all three make off together and leave the old man in 
the road. The old man was examined as a witness and swore 
that he did not lend the money, but he did not resist the 
taking. 

That was the transaction ; those were the facts. Now 
' when the facts are ascertained, whether they amount to a 
contract is usually a question for the court. And yet in the 
greatest liberality to the defendant, it was left to the jury to 
say whether the old man did not ro/untari/y tend his money 
to those three highwaymen, all of whom were strangers, who 
had stopped him on the highway in a thicket, and by unmis- 
takable conduct showed that they meant to have his money. - 
When he refused to bet or play, and the defendant said to 
him, “ Weil, if you won’t bet you must lend me the money,” 
if he had handed him the money it could not be tortured into 
a voluntary loan. But he did not do that. He took out his 
pocket book, but held on to it, showing his unwillingness to 
part with it as long as it was sate to keep it. But the de- 
fendant took him in his arms and carried him to the other side ’ 
of the wagon, (showing how completely the old man was at his 
mercy,) took hold of the pocket book and took out the money, 
the old man feeling it pass out of his hand. And because the 
old man did not resist him, putting his life in peril, it is left 
’ 
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to the jury to say whether it was not a voluntary Joan. And 
that too, when the uncontradicted testimony of the old man 
is, that it was not a loan but a taking. It is not pretended 
that there was any conflicting testimony to be reconciled ; but 
it is insisted that from the undisputed facts a loan is implied 
by the law or might be found by the jury. But we are of the 
opinion that the undisputed facts make a plain case of larceny. 
There is no error. This will be certified. 


Per Curiam. Judgment affirmed. 


JOHN HALL ¢. THE BOARD OF COMMISSIONERS OF GUILFORD 
COUNTY, 


Since the adoption of the C, C. P., evi lence is admissible in an action 
on a bond, to prove mistake er fraud in the consideration thereof, for 
the purpose of reforming the bond in order to show the amount justly 
due, 

Therefore, where a settlement was made between a creditor and debtor, 
the debtor giving several bonds fer the balance due, some at one 
time and some at another, in an action on the bonds, mistake in the 
consideration having been alleged by the defend wnt: Jt was held, that 
the court below erred in ru'ing that unless the defendant could show, 
not only the mistake, but in which particular bond the mistake was 
embraced, the mistuke would not be allowed: Jt was further held, 
that fraud in the bonds would not render them altogether void. 


This was a civit action, tried before Herr, /., at December 
Term, 1875, of Guitrorp Superior Court. 

The suit was brought to recover the value of certain cou- 
pons on bonds of the county of Guilford, issued in pursuance 
of Legislative authority, which the defendant had refused to 
pay upon the ground, “that the bonds were issued by mis- 
take, on account of misrepresentation and fraud practiced 
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upon the Board of Comznissioners of Guilford county, by the 
plaintiff, and that such fraud and mistake were not known to 
the defendant until after the bonds were issued and the in- 
terest paid. 

The defendant denied that the county of Guilford is in- 
debted to the plaintiff in any sun whatever, except such claims 
as have been audited by the defendant since the 1st day of 
September, 1870, the amount of which falls far short of the 
amount of the bonds hell by the plaintiff against the county.” 

Tae boris are of diferent deaoninations, ranging fron 
$20 to $500, but all bearing date of July Ist, 1871, drawing 
interest from that day, bat were after that date executed and 
delivered to the plaintiff at different times, some at one time 
and some at another. 

It was in evidence, that the plaintiff was Treasurer of Guil- 
ford county from August, 1868, to September, 1870, and in 
his settlement with the old Board of Commissioners, received 
credit for having paid to J. M. Mebane the sum of $193.92, 
which was allowed in his settlement. It was also in evidence 
from the records of the Commissioners, that on the 14th day 
of July, 1870, an order was issued by the Board, on the Treas- 
urer of Guilford county, (the plaintiff being then Treasurer,) 
to pay W. M. Mebane the sum of $193.82. There was no 
other order issued in favor of Mebane, except an order for 


_ about $3,000 at or near that time. That there was no order 


of the Board to pay Mebane any other sum similar in amount 
to the order for $193.82. 

The minutes of the Board show that on the 4th of July, 
1870, there was an order to pay Mebane $194.32, and that 
several other small claims had been audited and allowed in 
favor of Mebane before that day. The Treasurer's settlement 
does not show any such amount paid Mebane, only the $93.92. 
It was further in evidence, that the plaintiff's vouchers were 
in possession of the defendant. 
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The defendent insisted that the jury should find as a fact, 
whether or not the $193.92 allowed the plaintiff, in his settle- 
ment as Treasurer, was not the amount for which he had re- 
ceived credit in his said settlement as having been paid to 
Mebane. 

The $192.83 claimed by the plaintiff, and which was paya- 
ble to Mebane, had been bonded to the plaintiff to the defen- 
dant, and constituted a part of the bonds on which the plain- 
tiff claimed interest. 

The court refused to allow the jury to consider the question 
unless the defendant could show in which of the bonds this 
particular sum was included. It being admitted by the de- 
fendant, that they could not show at what time or in what 
bond said sum of $193.82 was included. Uis Honor charged 
the jury that there was no evidence before them going to 
show in which one of the bonds this amount was included, 
and unless the defendant could show that they were not enti- 
tled to it as a credit. 

The defendant requested the court to charge the jury: That 
if the bonds sued on, or any part thereof, were based on fraudu- 
lent claims against the county, known to be so to the plaintiff, 
but not known to the defendant at the time the defendant is- 





sued the bonds and coupons, they are void, and it is not the 
duty of the jury to separate the good from the bad, but to 
declare the whole transaction as fraudulent and void. . 

His Honor declined the instruction prayed for. 

To support this prayer for special instructions, it was in 
evidence that the defendant did not know at the time the ‘ 
bonds wore issned, that ery pert thereof were based upon ' 


fraudulent Sion but that the bonds were issued upon claims 
previously audited by their predecessors, of which board W. 
M. Mebane was chairman, and that the defendant issued the 
bonds to the plaintiff from time to time, without examining 
the books, vouchers and papers in their office. 

It was further in evidence that the bonds were issued to the 
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plaintiff by the defendant at different times after July 18th, 
nor did it appear how many at any one time. That at the time 
plaintiff went into office he did not have property exceeding a 
homestead, and personal property exemption, and that his 


commissions as Treasurer were paid him by the present Board 
after his term of office had expired, and to the amount of 
about $900.00 were invested in the bonds. That he was in 
comfortable circumstances, and good credit, and could borrow 
money. That the claims bonded to the plaintiff were some of 
them for money advanced out of his own means, when in office, 
to persons holding orders on the Treasurer, and some were for _ 
excess of orders so paid and taken up by him beyond the an- 
nual county fund levied and not counted in his annual settle- 
ment, and some were upon orders bought by him after he had 
gone out of office. 

There was a verdict and judgment for the plaintiff, where- 
upon the defendant appealed. 


Mendenhall & Staples, for the appellant. 
Scott & C.ddwell/, eontra. 


Reape, J. Before C. C. P., if parties accounted with each 
other, and the debtor gave the creditor his bond for the bal- 
ance due, every thing was merged in the bond; and, at daw, 
the debtor was not allowed to set up any defence of mistake 
or fraud in the settlement or in the consideration of the bond: 
but if such mistake or fraud were alleged and proved, he 
could have relief in equity Now, we administer both law 
and equity in the same civil action. If, therefore, there was 
mistake or fraud in the consideration of the bonds sued on, 
the defendants may show it in this action, and have the bene- 
fit of it as a consideration, or by way of having the bonds re- 
formed so as to show the amount justly due. 

His Honor seems to have recognized this principle ; and 
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yet he refused to allow the defendants to prove the alleged 
mistake. 

For the balance found to be due the plaintiff on the settle- 
ment, the defendants gave him, not one bond for the whole 
amount, but several bends making up the whole amount; and 
his Honor held, that unless the defendants could show, not 
only the mistake, but in which particular bond the mistake 
was embraced, it could not be allowed. In this we think 
there was error. The amount of the mistake having been di- 
vided up and embraced in several bonds, may involve some 
calculations to see how much is to be deducted from each. 
That would seem to be the only difficulty. And probably 
there need not be that difficulty ; as, if the principal and in- 
terest now due and claimed by the plaintiff are equal in amount 
to the alleged mistake and interest thereon, the one may be 
deducted from the other. And this would approximate if it 
would not be exact justice between the parties. The interests 
of the parties to end litigation, may induce the liberality which 
will secure the result. ; 

This is said upon the supposition that there was a mistake, 
and not as intimating any opinion that there was. That is a 
question of fact for the jury. 

The defendant also made the point, that if there was mis- 
take or fraud, it would avoid the bonds altogether. That is 
not so. Fraud in the fuc/um, which is not here alleged, might 
have that effect; but not fraud in the consideration. 

There is error. 


Per CurraM. Ventre de nove. 
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SAMUEL FP. FORSYTHE eo. HENRY A, BULLOCK. 


In a summary proceeding, under the provisions of the Landlord and 
Tenant Act, the tenant may set up in his answer any equitable de- 
fence which he may have to his land!ord's claim; and if such defence 
involve the title to re] estate, a Justice of the Peace has no juris- 
diction thereof, and should dismiss the proceeding. 


Therefore, where A instituted summary proceedings under said Act 
against B, who offered to prove that the deed under which the plain- 
tiff claimed title, although executed by himself, and absolute upon its 
fate, was in fact intended as a mortgage, and delivered as such: Jt 
was held, that upon appeal from the court of a Justice of the Peace, 
the court below erred in excluding evidence tending to show that said 
deed was intended and delivered to operate as a mortgage, and that 
the proceeding sheuld have been dismissed for want of jurisdiction 
in the Justice of the Peace, 


(Turner v. Love, 66 N. C. Rep. 413, cited and approved.) 


This was a Summary Proceepine before a Justice of the 
Peace under the “ Landlord and Tenant Act” to get the defen- 
dant from the premises claimed by the plaintiff, heard upon ap- 
peal before his Honor Judge Wore, at July, (Special) Term, 
1875, of the Superior Court of GRanvitte county. 

The defendant denied that he rented the premises; and as a 
further defence alleged that he had executed a deed in fee 
simple to the plaintiff for the same; that said deed was deliv- 
ered as a mortgage, and that he had made large payments 
thereon. Upon this allegation the defendant moved to dis- 
miss the proceeding, on the ground that a Justice of the Peace 
had not jurisdiction, because the title to the real estate was in 
controversy. 

The motion was overruled and judgment rendered for the 
plaintiff, whereupon the defendant appealed to the Superior 
Court. 

Upon the trial of the cause in the Superior Court the mo- 
tion was again made, upon the same ground and was overruled 
by his Honor. 
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The defendant offered to prove that the said deed, although 
upon its face purporting to be an unconditional conveyance, é 


was in fact intended as a mortgage for money borrowed. The 
evidence was conflicting as to whether or not the defendant 


had rented the premises from the plaintiff. 
His Honor being of the opinion, that if the deed was in 

fact intended as a mortgage, the defendant’s remedy was by 

summons for relief, to reform the deed, rejected the evidence | 


upon that point and the defendant excepted. 

The jury returned a verdict in favor of the plaintiff, where- 
upon the defendant moved fora ‘enire de nuovo. Motion over- 
ruled, and judgment in favor of the plaintiff. The defendant 
appealed. | 


Hargrov’, with whom was Venable for the appeilant cited : 
McCombs v Wallace, 66 N.C. Rep. 481 ; Me Millan v Love, ] 
72N.C. Rep. 18; Green vy Wilbur, Ibid, 592; Turner v Lowe, : 
66 N. C. Rep. 413; and Credle v Gibbs, 65 N.C. Rep. 192. 

Edwards, Batchelor & Son, Peace and J’oung, contra 
argued : , 

A Justice of the Peace has no jurisdiction of action by 
purchaser at execution sale against defendant in the execution. 
Creedle v. (ribbs. 65 N.C. Rep., 192; Duolin v. Howard, N. 
C. Rep., 433. | 

Nor of an action by the purchaser at a sale under a deed in 4 
trust against the trustor. J/cCombs v. Walluce, 66 N. C. 
Rep. 481. 

froelick vy. So, Ee. Vo. 67 N.C. Rep., 1, shows jurisdiction 
of Justices of the Peace in matters of contract : 

Has no jurisdiction upon action for deceit in sale of a mule. 

Bullingr v. Marshall, 70 N. C. Rep., 520; Latham v. 
Rollins, 72 N. C. Rep. 455. But if one takes my horse and 
sells it, and receives the money. I may waive the tort and sue 
for money had and received to my use, and if the sum does 
not exceed two hundred ($200) dollars, the jurisdiction be- 











ss 





JANUARY TERM, 1876. 





ForsYTHE v. BULLOCK. 





longs to a Justice of the Peace. Bullinger v. Murshail 
supra; Winsdow v. Weith, 66 N. C. Rep., 432. 

No jurisdiction of proceedings of forcible entry and detainer. 
Perry v. Capper. WO N.C. Rep., 538; Railroad v. Juhnson, 
Ibid, 509; Stee v. Yarborough, Ibid, 250. 

Contract to convey land, plaintiff pays thirty ($30) dollars 
for outstanding incumbrance to perfect his title. Justice of 
the Peace has jurisdiction of action to recover this sum. 
Templeton v. Summers, T1 N.C. Rep., 269. 

Landlord an 1 Tenant Act does notapply to a mortgagor who 
is allowed to remain in possession, &e. Greer v. Wilbur, 72 
N.C. Rep., 592; MJedMillan v. Son, Ibid 18; Battle’s Revi- 
sal, chap. 64, sec. 19; Chapter 63, secs. 16 and 17; Constitu- 
tion, Article IV, see. 33. 

Tenant can never dispute his landlord’s title until he yields 
possession, 1944 v. Cramurtie, T2 N. OC. Rap., 204; Larner 
v. Low , 66 N. C. Rep. 413. 

A Justice of the Peace having jurisdiction to try the prin- 
cipal question, has jurisdiction to try every incidental question 
which may arise in the progress of the action. //uynes v. 
Dalton, 3 Dev., 91; Garrett v. Shaw, 3 Iredell, 395. 


Serrie, J. A Justice of the Peace is prohibited by the 
Constitution from entertaining jurisdiction of any action 
wherein the title to real estate shall be in controversy. 

This does not conflict with any of the decisions, where it 
has been held, that a lessor may take summary proceedings 
before a Justice of the Peace, to recover possession from a 
lersee who holds over after the expiration of his term, where 
there is no other relation than that of lessor and lessee to 
complicate the question, for in such cases the tenant is estop- 
ped to deny the landlord’s title. 

But, as is said in Z'urner v. Love, 66 N.C. Rep., 413, a ten- 
ant might always show an equitable title in himself against 
the legal title of his landlord, or any facts which made it in- 
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equitable in the landlord to use his legal estate to turn him 
out of possession. 

In the case at bar, the defendant offered to prove that the 
deed for the premises, made by him to the plaintiff, although 
on its face purporting to be a conveyance in fee simple, was 
in fact intended as a mortgage, to secure the payment of bor- 
rowed money, and was delivered as such, and that he, the de- 
fendant, had made large payments thereon. His Honor, be- 
ing of opinion that, if this defence was true, the proper reme- 
dy for the defendant was by summons for relief to reform the 
deed, rejected the evidence. 

In Zurner v. / uve, supra, it is said when law and equity 
were administered by distinct tribunals, the tenant was obliged 
to go into a Court of Equity for that purpose. But now, that 
they are administered by the same court, and without any dis- 
tinction of form, the tenant can set up in his answer any 
equitable defence he may have to his landlord’s claim. If 
such a defence cannot be set up in the Superior Court, it can- 
not anywhere, for we have no separate Court of Equity. Our 
conclusion is : 

1. That his Honor should have dismissed the proceedings 
for want of jurisdiction in the Justice of the Peace, before 
whom they were instituted. 

2. That the evidence offered by the defendant was compe- 
teet to show that it was not the simple case of lessor and lessee, 
which is embraced by the landlord and tenant act. 

There must be a venire de novo. 


Per Curram. Ventre de novo. 
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WILLIAM J. EXUM e. DANIEL COGDELL and others. 


One who has title to land is not estopped from asserting the same- 
against a purchaser from a third party for a valuable considera.ion, 
but with notice of the defect in the title of the vendor, although the 
vendor claim title under the real owner. 


(Cogdell, Assignee, v. Exum, 69 N. C. Rep. 464, cited and commented! 
upon; Jilmes v. Crowell, 73 N.C. Rep. 618, cited and approved.) 


Civit action, in the nature of ejectment, tried before 
Seymour, S., and a jury, at Fall Term, 1875, of Wayye Su- 
perior Court. 

The action was commenced May 19th, 1872, by the plain- 
tiff against Z. L. Thompson, to recover possession of thirteen 
acres of land. At Fall Term, 1872, Daniel Cogdell, assignee 
in bankruptcy of Z. L. Thompson, was made a party de- 
fendant.. (The Register’s deed in bankruptcy bears date Feb- 
ruary 25th, 1869, and was registered in Wayne county Jan- 
uary 20th, 1873.) 

The /ocus in quo was, at the commencement of the action 
and still is, in the possession of the defendant Thompson. 
The plaintiff produced in evidence a judgment and execution 
against the defendant Thompson, returriable to May Term, 
1868, of Wayne County Superior Court, under which the 
sheriff sold the “George Thompson old place,” May 20th, 
1868, to one R. T. Fulghum, and a sheriff's deed, duly regis- 
tered, to the said R. T. Fulghum, which inclnded the /ocus in 
quo, and also a deed, iucluding the same, dated October 17th, 
1868, from Fulghum to the plaintiff. 

It was in evidence for the defendant, and admitted by the 
plaintiff, that the sheriff did not levy upon and sell the Jocus 
in quo, and that the deed as originally made to Fulghum did 
not cover it, but that subsequent to the registration of the 
same, at the request of both Fulghum and the defendant 
Thompson, a description of the locus in guo was interlined by 
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the sheriff in the deed and by the register of deeds in his 
record of the conveyance. 

The defendant Thompson was insolvent at the time of the 
sheriff's sale. 

The plaintiff bought of Fulghum after the interlineation, 
for a valuable consideration, at the instance and request of 
the defendant Thompson, and has subsequently with the assent 
of Thompson, by contract dated January 12th, 1870, con- 
tracted to convey fifty acres of the land conveyed by the 
sheriff's deed, including the locus in guo, to one Dr. Exum. 
It was a part of this contract that Dr. Exum should convey 
the fifty acres to the defendant Thompson upon being repaid 
-the purchase money. 

The above stated facts being conceded, there was a conflict 
in the evidence as to whether the plaintiff purchased of Ful- 
ghum with notice of the interlineation, and upon that ques- 
tion the following issues were submitted to the jury : 

1. Did the plaintiff, W. J. Exum, at the time of purchasing 
the thirteen acres now in controversy, have notice of the in- 
terlineation in the sheriff's deed ¢ 

2. Did he have notice that the sheriff did not offer and sell 
said land at his sale ? 

To both of these issues the jury responded in the affir- 
mative. 

The plaintiff introduced in evidence the record of a former 
action, in which the plaintiff in this action was defendant, and 
the defendant was plaintiff, and insisted that, that action was 
conclusive against the defendant in this action, by way of 
estoppel. This action is reported in 69 N.C. Rep., 464, under 
the title of Coydell, Assignee.v. Eeum. The defendant in 
that action contended that the complaint did not cover the 
locus in gue and the plaintiff contended that it did. Both 
parties agreeing upon what was the land covered by the de- 
scription in the complaint, and the difference being one of 
construction merely, the court passed upon it as a matter of 
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his law, and decided that the /oeus in quo in this action was in 
controversy in the former action, but held that the defendant 
he in this action was not estopped by the record, for the reason 
that, as appears by the opinion of the Supreme Court the case 


mn, went off upon a defect which precluded an inquiry into the 
of merits. 

nt Upon these facts the plaintiff insisted that the defendant 
n- was estopped from denying his title. | 

he The court held that the sheriff’s deed did not convey the 
n. luens in que to plaintlff’s assignee : 

>y 1. Because the sheriff never sold it; and 2, Because the 
id sheriff's power was exhausted when he gave the first deed ; 


and that the defendant was not estopped because the plaintiff 


ot did not act upon the faith of any misrepresentation of the de- 
|. fendant, but upon his own judgment, with a full knowledge 
:- of all the facts. 


The following question of evidence arose upon the trial: 
r The defendant was examined as a witness for the defence, and 
‘ testified that he told the plaintiff before his purchase from 
Fulghum, of the interlineation. Upon the cross-examination 
l the plaiatiff’s counsel asked the witness, if he had put his in- 
terest in the focus én guy in his schedule in bankruptcy. This 
question was objected to on the ground that the schedule must 
be produced. The plaintiff contended that it was admissible 
. asa collateral impeaching question. 

The court sustained the objection, ruling that, before the 
witness could be examined as to the contents of a writing signed 
by himself, the writing must be shown to him, and because the 
question was not as to the existence, but 2s to the contents of 
the schedule. 

Judgment was rendered in favor of the defendant, and 
thereupon the plaintiff appealed. 


Smith & Strong, for the appellant. 
kuircluth & Grainger, contra. 
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Serrix, J. The plaintiff contends that the defendants are 
estopped to deny his title. 

1. By a judgment in a former action, in which the present 
plaintiff was defendant and the present defendants were plain- 
tiffs ; reported in 69 N. C. Rep. 464. 

2. That the defendants are estopped by matter in pais ; to- 
wit: the procuring of the Sheriff and the Register of Deeds, 
by the defendant Thompson and the purchaser, Fulghum, to 
80 alter his deed as to embrace the land now in controversy, 
although the same had not been levied upon, nor sold by the 
Sheriff ; and the conduct of the defendant, Thompson, in in- 
ducing the plaintiff to buy of Fulghum and sell to Dr. Exum. 

A judgment to constitute an estoppel must be final, and 
upon the merits. It is not the recovery, but the matter alleged 
by the party, and upon which the recovery proceeds which 
creates the estoppel. Bigelow on Estoppel. 

By reference to 69 N. C. Rep. 464, it will be seen that, that 
action, in the language of his Honor in the Superior Court, 
“went off upon a defect which precluded an inquiry into the 
merits.” : 

In Lolmes v. Crowell, 73 N. C. Rep., 613, it is said, “in 
order to create an estoppel in pais, it must appear : 

1. That the defendant knew of his title. 

2. That plaintiff did not know and relied upon the defen- 
dants’s representations. 

3. That the plalntiff was deceived. 

In this case it appears, either by admission or the findings 
of the jury, that the plaintiff knew all the material facts in 
regard to the title, and could not have been deceived by mis- 
representations of the defendant. In fact, he knew that he 
was purchasing under a deed which did not originally embrace 
the docus en qua, and which had been vitiated by alteration. 

As to the question of evidence: If the purpose of the 
plaintiff, in asking the defendant, Thompson, upon his cross- 
examination, “if he had put his interest in the locus in quo 
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are into his schedule in bankruptey,” was to impeach him on a col- 
lateral point, he had not laid the proper foundation for doing 

nt so, and it was immaterial; for how could his answer, one 

in- way or the other, affect the rights of the defendant, Cogdell, 
who, as assignee in bankruptcy, represented all creditors. 

to- Indeed, if the defendant, Thompson, had been estopped by 

ls, matter in pa/s, it would not necessarily have followed that 

to Cogdell, who represents creditors, would have also been 

y; estopped. ; 

1e The judgment of the Superior Court is affirmed. 

n- 

. Pxer Curiam. Judgment affirmed. 

d 

d 

h mene —— 

t 

4 STATE vr. WILMINGTON & WELDON RAILROAD COMPANY. 

e 


The provisions of the act of 1837, Bat. Rev., chap. 104, sec 36, do not 
apply to Railroads, &c., constructed before the time of its passage, 


The provisu to the 27th section of the charter of the Wilmington and 
Weldon Railroad Company does not require that company to make 
and repair bridges, made necessary by roads. laid out subsequent te 
the construction of said railroad, 


InpictMENT, for a nuisance in not keeping up a proper 
bridge over a highway, tried before his Honor, Judge Arr, 
at February Term, 1875, of New Hanover Superior Court. 

The jury returned a special verdict, which responding to 
many issues not discussed upon the appeal, is not wholly in- 
serted in this statement. Those facts pertinent to the issues 
decided, are fully set out in the opinion of the court. 

His Honor, in the court below, from the finding of the 
jury, ruled that the defendant was not guilty. From this 
ruling the State appealed. 
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Attorney General Hargrove, for the State. 
Wright && Steadman, for the defendant. 



































Bynum, J. The facts of the case, as found by the special 
verdict, are, that the defendant company, was incorporated 
by the Legislature of the State, at its session of 1833-4, and 
constructed its road and made a cut at the point in question, 
in the year 1835. This cut was outside of the cotporate limits 
of the city of Wilmington, as it then existed; it is 47 feet 
wide, 18 feet deep, and 400 yards long. In 1835, when the 
railroad was first constructed, there was no public road or 
highway, at ssid point, to be intersected by the railrvad, and 
the defendant Compnny then built a bridge at this point, over 
the cut, and ke} t it up until 1860, since which time the bridge 
has been used by the public. 

In the year 1849, the corporate limits of the city were en- 
larged by an act of the Legislature, and Fourth Street was 
extended to and across the railroad, at the point in question, 
and has been, since that time, a public way, established by law. 

The bridge in question was rebuilt by the defendants in 
1860, and at that time it was sufficient to accommodate the 
public and afford them a free passage ; but since that time the | 
population of the city has greatly increased, an‘, at the finding 
of the indictment, it was and still is insufficient, as constructed 
to accommodate the public, by reason of its » rrwouess, and 
the free passage of travellers over said bridge and along said 
public highway was, and still is thereby impeded. The bridge 
is 18 feet and 9 inches wide between the hand-rails. 

The indictment charges the defendant company with the 
commission of a nuisance, in omitting to build a wider and 
sutticient bridge across their railroad, where it is intersected by 
the public highway. It is found and not disputed, that the 
highway was laid out and opened after the railroad was con- 
structed; but it is insisted by the State that the defendants 
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are guilty upon two grounds, to-wit: First by the general law; 
and second, by the charter of the Company. 

1. The right of laying out the street and highway across 
the railroad is conceded, and the enquiry is, whether the city 
corporation, or the defendant Company is bound to construct 
and maintain the wider bridge. By the common law as well 
as by our statute, Bat. Rev. chap. 104, see. 1, the duty of 
making and repairing public bridges devolved upon the coun- 
ties, unless some other persons or, bodies were made liable by 
some special obligation. 2 Inst. 701; 2 East, 342. But the 
State insists that this special obligation to make and repair 
this bridge as required, devolves upon the defendants by virtue 
of the 36th sec. of chap. 104 of Bat. Rev. which provides 
that “railroad companies, plank road and turnpike companies, 
each shall keep up at their own expense, all bridges on or over 
county or incorporated roads, which they have severally made 
necessary to be built in establishing their respective roads.” 
To this the defendants reply, true, but this act was passed in 
1838, three years after the construction of the railroad, and 
therefore cannot make that criminal which was innocent when 
done. But by the rule for construing statutes, especially 
penal statutes, the act applies only to railroads thereafter to be 
built, in the building of which it may become necessary to 
intersect or interfere with a public highway then existing. If 
the act in direct terms, had applied to railroads previously 
constructed and in operation, an interesting question as to the 
extent of the police power of the State, as affecting railroad 


charters would have been presented. 
2. The State next insists that the oblieation to bnild and 


_ maintain the bridge in question is devolved upon the defen- 


dant Company by virtue of the 27th section of their charter. 

That section enacts! “That it shall be lawful for the said 

Company in the construction of said road to intersect or cross 

any public or private way established by law, and it shall be 

lawful for them to run their road along the route of any of 
10 
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said roads; /?runided That whenever they intersect or cross 
said public or private roads, the President and Directors shall 
cause the railroad to be so constructed as not to impede the 
passage of travellers on the public road, or private way afore- 
said; and whenever the railroad runs over and along with 
such common road or way, the president and directors shall 
cause the new common road, (which sha!l be laid out by order 
of the County Court upon the petition of said president and 
directors) to be opene:! at their expense.” 

It is unnecessary to consider whether this proviso includes 
the building of bridges or not, for without the proviso at com- 
mon law, the obligation would be imperative upon the com- 
pany to build bridges over highways intersected by them, 
whenever such bridges are necessary; and the omission to 
build them, would obsiruct the highway. The true question 
is, whether this prvvis:, superadds to the duties imposed by 
the common law, the obligation to make and repair bridges, 
made necessary by roads laid out, subsequent to the construe- 
tion of the railroad. We do not think it does. 

The language of the 27th sectien of the chapter, is not 
stronger than, or as strong as that used in Bat. Rev. chap. 104, 
sec. 36, before cited, which we hold to be clearly insufficient 
to charge the defendants. The obvious purpose, both of the 
general law and the proviso, was that these railroad companies 
in regard to highways, should as far as possible, leave them as 
they found them: when they obstructed a passage along them, 
they had to furnish a new one. In our case, the highway was 
laid out in 1849, or fourteen years after the construction of 
the railroad. No public road was in existence at that place, 
when the railroad was built, and therefore no highway was 
obstructed by the act of the defendants. To give the 27th. 
section of the chapter, the construction’ insisted upon by the 
State, would be to extend the meaning of the language used, 
beyond its fair and natural import, without any adequate rea- 
son; for the contrary construction does not deprive the public 
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of the right to have the road or bridge, whenever the neces- 
sity requires, but at most, the question is, who shall incur the 
expense of altering the bridge, the company which built its 
road long anterior and in pursuance of law, or the city cor- 
poration whose growing prosperity demands an enlargement 
ef its boundaries, and new and larger avenues of travel and 
trade. The burden, we think, should fall on the latter. 

The very question raised here, was made and decided in 
Fhe Morris C imal & Banking Co.v. The Slate, 4 Zabriskie, 
62. The indictment was for not keeping in repair a certain 
bridge over the canal of the defendants, where the same 
crossed a public high way, in the county of Passaic, and was 
founded on the 12th section of their charter, which enacts, 
“that when the canal shall cross any public road or farm, it 
shall be the duty of said company, at their proper expense, to 
make good and sufficient bridges, across said canal, and te 
keep the same in repair,” &c. The facts were agreed upon, 
of which the only one material to the question upon which the 
decision is given was, that the public highway in question was 
laid out after the canal,was constructed. The court held, that 
neither by the principles of the common law, or by their char- 
ter, was the company compelled to make and maintain such 
bridges. 

3. Our case states that in 1860, after the street had been 
established by law across the railroad, at the bridge, the defen- 
dants re-built the bridge, and that it has been ever since used 
by the public. Without any explanation, this is a clear dedi- 
cation of the bridge to the public use. Where the intention 
of the owners to dedicate the bridge to the public is evident, no 
formal or official acceptance is necessary to censtitute it a 
public bridge by dedication. Buchanan v. Curtis, 25 Wis., 
99. But it is the dedication of the bridge as constructed, to- 
wit, 18 feet, 9 inches wide. The defendants have made no 
dedication of a bridge of a different character or dimensions, 
and are under no obligations to vary and enlarge their bounty 
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to suit the subsequent varying wants of the public. Whether 
the defendants are bound to repair and keep up the bridge as 
now constructed, is a question not raised in the case, and 
which we do not decide. The bridge appears to have been 
built, originally, as well for the benefit of the defendants as 
the public. Certainly the deep cut made by the defendants, 
became a serious public inconvenience, and in consideration 
thereof, it may perhaps be assumed, that the defendants un- 
dertook to and did dedicate the bridge to the public, coupled 
with the obligation to keep it it repair: The fact that they 
have re-built the bridge and kept it in repair, to the present 
time, supports this view, but we do not decide the point. The 
defendants are indicted for not widening the bridge so as to 
afford a free and convenient passage for the increased public 
travel, and our decision is that they are not bound to do so. 
There is no error. 


Per Curiam. Judgment affirmed. 








STATE cr. JERRE RORIE and PATSY RUSHING. 


A prisoner under arrest, on his preliminary examination, was told by 
the committing magistrate that ‘‘he was chirged with selling stolen 
corn, and that if he wanted to tell anything, he cou'd do so, but it 
was just as he chose:” Held, that the statement then made by the 
prisoner, and reduced to writing by the magistrate, was not admissible 
in evidence on the trial in the Superior Court; for the reason that 
the prisoner had uot been cautioned as provided for in sec, 23, chap. 
33, Bat. Rev., and had not been sufficiently put on his guard. 

Theat the statement of the prisoner was in the nature of a denial, and 
not a confession, made no difference, and it was not for the State to 
say, that such declaration did not prejudice the prisoner's case, 


(State v. Mathews, 66 N. C Rep. 106, cited and approved.) 


This was an Invicrment for Larceny, and receiving stolen 
property, knowing it to be stolen, tried before Buaton, J., at 
Fall Term, 1875, of Ricumonp Superior Court. 
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The bill of indictment was found at Fall. Term, 1875, of 
Anson Superior Court, and, upon the affidavit of the prisoner, 
removed to Richmond county. 

There were several exceptions taken to the rulings of his 
Honor in the court below, but as the case, as decided in this 
court, turns upon a single point they are omitted. 

During the progress of the trial, one Redfearn, the prose- 
cutor, testified, among other things, that after the witnesses 
were examined before the committing Magistrate, the defen- 
dant then made a statement which was taken down in writing 
by the Magistrate. The Solicitor here proposed to read in 
evidence the statement made by the defendant and certified 
by the Magistrate. The counsel for the prisoner objected on 
ground that the statement was in the nature of a confession, 
and that the prisoner had not been warned by the committing 
Magistrate as to his rights, and especially because the prisoner 
had not been informed that his failure to make any statement 
should not be used to his prejudice. The Solicitor insisted 
that the’ prisoner had been sufficiently put upon his guard, and 
that the statement was rather in the nature of a denial, than 
a confession. 

The evidence as to the caution given by the Magistrate, was 
as follows: “ When Jesse was arrested he’ was carried before 
J. T. Redfearn, J. P., who told him that he was charged with 


. selling stolen corn, and that if he wanted to tell anything he 


could do so, but it was just as he chose.” 

The statement, offered in evidence, was as as follows: 
“ Jesse Rorie states that he sent one-half bushel of corn to 
Hornsboro’, and sold corn only one time at Hornsboro’, that 
being one bushel out of carts which he got from Jesse Daren. 
He says he might have said he did not send the corn to Red- 
fearn’s “by the boys.” 

His Honor overruled the objection, and the prisoners ex- 
cepted. ) 

There was a verdict of guilty as to both of the defendants. 
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Whereupon the defendants moved the court for a new trial. 
Motion overruled. Judgment and appeal. 


Walker, for the prisoners. 
Attorney General Hargrove, for the State. 


Serriz, J. “At the commencement of the examination, 
the prisoner shall be informed by the Magistrate that he is at 
liberty to refuse to answer any question that may be put to 
him, and that his refusal to answer shall not be used tu his 
prejudice in any stage of the proceedings.” Bat. Rev., chap. 
33, sce. 23. 

In the case at bar, when the prisoner was brought before 
the Magistrate, he was told by that official that “he wae 

, charged with selling stolen corn, and that if he wanted to tell 
anything he could do so, but it was just as he chose.” 

Was this a compliance with the statute? We think it was 
not. It is essential that judicial confessions be made of the 
free will of the party, and with full and perfect knowledge of 
the nature and consequences of the confession ; and if the 
prisoner does not feel at liberty wholly to decline any expla- 
nation or declaration whatever, the examination is not held to 
have been voluntary. 1 Greenleaf, Ev., sec. 225. 

It was the duty of the Magistrate to inform the prisonet 
that his refusal to answer should not be used to his prejudice 
in any stage of the proceedings. 

This caution is not a mere matter of form, it it is a sub- 
stantial right, necessary fur the protection of prisoners who 
are too poor to employ counsel, and too ignorant to conduct 
their own defence. 

In the language of this court in the State v. Matthews, 66 
N. C., p. 106, “this caution is an essential part of the pro- 
ecedings, and must be given to the prisoner under arrest to 
make his examination admissible in evidence.” 

But the State says this was a denial of guilt, and not a 
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confession. It was a declaration which the State used to pro- 





sa cure a eonviction ; and it is not for the State to say the de- 
claration did not prejudice the prisoner’s case. Why intro- 
duce it at all unless it was to lay a foundation for the prose- 
cution ? 
The use which was made of the prisoner’s statement pre- 
n, cludes the State from saying that it was not used to his pre- 
at judice. 
to There must be a venire de nov. 
Lis 
p. Per Curiam. Venire de novo. © 
re 
as _ i a ana m B ra es 
sl 
. 
STATE eo, P. H, HODSON and anothers. 
as 
1€ Where one, against whom an offence is alleged to have been cemmitted, 
of had not been endorsed as prosecutor upon the bill of indictment, the 
- court has no authority, after indictment found and a nol. pros. en- 
tered, to endorse such pereon as prosecutor, without his consent, and 
- thus subject him to the cost of the prosecution, notwithstanding the 
0 Solicitor had admitted thst such prosecution was frivolous and ma. 
licious. 
it (State v. Lupton, 63 N. C. Rep. 483; State v. Darr, Ibid, 616, cited and 
" : approved.) 
This was a motion in the cause heard before Kerr J. at 
”. Fall Term, 1875, of Gutrrorn Superior Court. 
” The defendants were indicted for a forcible trespass upon 
. the lands of James Lowe and Daniel Lowe. 
At December Term, 1874, on motion of the counsel for the 
‘ defendants, upon the admission of the Solicitor that the in- 
é dictment was frivolous and malicious it was ordered by the 
, court that James Lowe and Daniel Lowe be endorsed as prose- 
eutors upon the bill of indictment. After this order was 
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made, and when the case was called for trial, the Solicitor 
entered a nol pros. 

The counsel for the defendants thereupon moved the court 
to tax the prosecutors with the cost of the action, and at the 
request of the court filed a certificate as to the materiality of 
certain witnesses summoned and in attendance, in behalf of 
the defendants. Upon the hearing the motion was allowed 
by the court. 

At a subsequent day, during the same term of the court, 
the prosecutors came into court, and by their counsel moved 
that the order taxing them with cost be re-considered until 
they were further heard. 

The motion was allowed by the court, and at Fall Term, 
1875, the motion was again heard, when it was insisted on the 

t of the prosecutors that his Honor was not authorized to 

ke the order upon the following grounds: 

1. That the witnesses certified by counsel to be material 
and necessary for the defence were not examined, and there- 
fore the court could not know that the prosecution was 
malicious or frivolous. 

2. That the court had no authority in law to adjudge the 
witnesses of the defendants, material and necessary, upon the 
certificate of counsel merely, the witnesses never having been 
sworn or tendered. 

His Honor permitted the prosecutors to introduce evidence 
touching the facts connected with the alleged trespass, which 
evidence was replied to by evidence on tlte part of the State. 

The court declined to’ vacate the order theretofore made 
and confirmed the same, whereupon the prosecutors appealed. 


Dilliard & Gilmer and Tourgee, for the appellants. 
Attorney General with whom was Moreheud, for the State. 


Reape J. Before the adoption of our present Constitution 
a defendant in a criminal prosecution was obliged to pay his 
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costs whether convicted or acquitted. That was thought to 
be hard, and so our Constitution is careful to provide that no 
one shall be compelled to pay costs in a criminal prosecution 
against him “unless he be convicted.” Art. 1, sec. 11. This 
was much relied on by defendant’s counsel. After thus 
guarding the rights of defendants, it would be strange to 
carelessly inflict the costs upon some one else, without convic- 
tion. We must avoid Scylla as well as Charybdis. And yet 
in this case the defendants were indicted, a true bill found, 
nol pros entered, and the prosecution admitted to be frivo- 
lous and malicions by the Solicitor for the State, whereupon 
the court ordered the persons against whom the offence was 
alleged to have been committed, to be endorsed as prosecutors, 
and on motion of the defendants ordered the prosecutors so 
endorsed to pay the costs of the defendants. They had not 
been endorsed as prosecutors on the bill of indictment ; it does 
not appear that they were witnesses; or that they had notice 
of the motion to endorse them as prosecutors, or to make 
them pay costs. There was no trial from which the court 
could see from the part they took, whether they were prosecu- 
tors, but the action of the court was based upon the admis- 
sions of the Solicitor and the motion of the defendants. At 
least so it appears from the record before us. It is true that 
at a subsequent day of the term the prosecutors came into 
‘ court and asked that the proceedings against them might be 
re-considered and the order vacated. The court did re-consider 
but refused to vacate. And so, these persons were made 
pros-cutors without their knowledge or consent, and fixed with 
the stigma of a malicious prosecution and a bill of cost upon 
the “ admissions ” of the Solicitor. 

There is no doubt taat the court may, in a proper case, 
make the prosecutor pay the costs. Bat it has first to be 
determined who is the prosecutor? The Solicitor says that 
A is the prosecutor ; A denies it—how is it to be determined ? 
Examine the bill. If he is “ marked on the bill,” then he is 
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prosecutor ; otherwise not. C. C. P., sec. 560 ; Acts 1874-75, 
chap. 247. Just as we determine who is plaintiff in a civil 
action. Not only is that the plain letter of the statute, but it 
has been decided in two cases in this court. State v. Lupton, 
63 N. C. Rep., 483; State v. Darr, 63 N. C. Rep., 516. 

It would seem that no person ought to be endorsed as pros- 
ecutor, with a view to his liability for costs, without his con- 
sent. No harm can grow out of this, because the Solicitor 
may refuse to send a bill unless he will consent to be endorsed, 
and may abandon the prosecution at any time. And whether 
he is endorsed or not, he is liable to a civil action if the prose- 
cution be malicious, when, of course, he can put in issue the 
fact whether he did prosecute or not. If, however, one may 
be made prosecutor without his consent, an innocent man may 
be put in jeopardy, not, of course, by the wilful wrong of the 
Solicitor, but by his mistake. 

This will be certified, to the end that the order may be 
vacated and the appellants discharged. 


Per Curiam. Judgment accordingly. 
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OWEN M. ALLEN and wife », WILLIAM J. BOWEN and others. 


A limitation by deed of ‘‘a tract er parcel of land lying and being in. 
the upper part of the C, L. tract, which we have drawn agreeble to. 
the division that has been made, and if said division shall not stand, 
the understanding is that we sell all the right, title and claim that. 
we have in the lands of L. R., deceased, unto the said W. B. of the. 
second part, and by these presents hath bargained and sold and con- 
veyed our land or right aforesaid, which we de warrant and forever- 
defend. And we, T. P and E. P. his wife, doth for themselves, their- 
heirs and assigns forever, clear of all encumbrances whatsoever,” is 
clearly intended to convey, and dees convey an estate in fee simple 
to the burgainee. 


Armfield v. Walker, 5 Tred. 580; Phillips v. Davis, 69 N. C. Rep. ™7;. 
Phillips and wife v. Thompson and wife, 73 N, C. Rep. 543, cited. 
and approved, 


Civ action in the nature of Ejectment, tried before his: 
Honor Judge Moore, at Fall Term, 1875, of the Superior 
Court of WasHINGTON county. — 

The following are the facts, as agreed upon and sent up as. 
a part of the record, upon appeal to this court : 

The only question involved arose’ upon the construction of 
a deed dated the 16th day of October, 1846, between Thomas 
A. Pritchett and Elizabeth Pritchett, his wife, of the first. 
part, and William Bowens, Sen., of the second part. 

By said deed Pritchett and his wife, in consideration of the- 
sum of one hundred and twenty.five dollars paid by Bowen, 
sold and conveyed “a tract or parcel of land lying and being 
in the upper end of the Charles Latham tract which we have 
drawn, agreeable to the division that has been made, and if 
said division shall not stand, the understanding is that we sell 
all the right, title and claim that we have in the lands of 
Langley Respass, Sr., deceased, unto the said William Bowen, 
Sr., of the second part, and by these presents hath bargained 
and sold and conveyed our land or right aforesaid, which we 
do warran3 and forever defend. And we, Thomas A. Pritch- 
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ett and Elizabeth, his wife, doth for themselves, their heirs, 
executors, administrators and assigns, forever the land to 
‘the said William Bowen, his heirs, executors, administrators 
and assigns, foreve: clear of all incumbrances whatever.” 

William Bowen, Sr., is dead. 

It is agreed by counsel, that if the court should be of. the 
opinion that the said deed does not convey the land in fee 
simple to William Bowen, Sr., then the plaintiffs are entitled 
to a verdict and judgment for possession, sixpence damages 
and costs. If the court should be of opinion that the said 
deed passes an estate in fee simple to the said William Bowen, 
Sr., then a verdict and judgment is to be entered for the de- 
fendants. 

The court being of opinion that the deed did not pass a fee 
simple to Bowen, rendered judgment for the plaintiffs accord- 
ing to the case agreed, from which judgment the defendants 
-appealed. 


Walter Clark, tor the appellants. 
Smith & strong, contra. 


Bynum, J. The intent to convey the fee simple is clearly 
sexpressed and is not denied, and the only question submitted 
for our decision is, whether the deed conveys a fee simple, as 
‘was intended, or only a life estate. It is the duty of the 
court to give the deed such a construction as will carry out 
the intent of the parties to it, if it can be done according to 
the rules of construction which have been adopted by the 
court. The facts of the case are so like / Ail/ipx and wife v. 
Thompsen and wife, 73 N. C. Rep., 543, that it is only nec- 
essary to refer to that case as governing our decision in this. 
‘The confusion here, as in that case, is produced by the attempt 
to incorporate a clause of warranty with the hubendym. By 
excluding from the deed, or putting in a parenthesis, that por- 
tion of the instrument purportiong to make a warranty, the 
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deed becomes intelligible, and though very inartificially 
drawn, it conveys a fee simple estate to the bargainee. See 
also Armfield vy. Walker, 5 Ired., 580, and Phillips v. Menke, 
69 N. C. Rep., 117. 

There is error. Judgment reversed and judgment for the 
defendant according to the case agreed. 


Per Curiam. Judgment accordingly. 





STATE and EMMA HIATT o. W. W. PATTERSON: 


It is a well settled rule that a witness cannot be cross-examined as to 
any fact which is collateral and irrelevant to the issue, merely for the 
purpose of contradicting him. if he should deny it, thereby to dis- 
credit his testimony; and if a qu stion is put to a witness which is 
collateral and irrelevant to the issue, his answer cannot be contra- 
dicted, but is conclusive against the party asking such question, 

Therefore, where upon the trial of a proceeding in bastardy, upon the- 
cross examination, the defendant asked the prosecutrix if she had 
ever had sexual intercourse with A, to which she replied that she had 
not: Jt mas held, That the question was collateral and irrelevant, and 
the answer of the prosecutrix wis coaclusive upon the defendant; 
and that there was no error in the ruling of the court below, in ex- 
cluding the testimony of A, in contradiction thereof, 

(State v. Patterson, 2 Ired, 246; Clarh v. Clark 65 N.C. Rep. 155, cited 
and approved. ) 


This was proceepine 1n Basrarpy, tried before Kerr, J. 
at December Term, 1875, of the Superior Court of GuitForp 
county. 

The facts of the case are stated in the opinion of the court. 

There was a verdict of guilty, and the defendant appealed. 


Mendenhall & + taples, for the defendant. 
Attorney General Hargreve and J. 7. Morehead, for the 
State. 
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Bynum, J. Upon her cross examination by the defendant, 

the prosecutrix denied that she ever had sexual intercourse 
with Madison Hiatt. Madison was afterwards introduced and 
testified that about four years before the child was begotten, 
and when he was a lad of eleven years of age, he had such 
intercourse with the prosecutrix. The issue was whether Pat- 
terson was the father of the child, and it was wholly collat- 
-eral to this issue, what had transpired four years before be- 
tween the prosecutrix and the witness. The rule of evidence 
is thus stated in 1 Greenleaf, sec. 449: “But it is a well set- 
tled rule, that a witness cannot be cross examined as to any 
fact which is collateral and irrelevant to the issue, merely for 
the purpose of contradicting him by other evidence, if he 
should deny it, thereby to discredit his testimony. And if a 
question is put to a witness which is collateral and irrelevant 
to the issue, his answer cannot be contradicted, but is conclu- 
sive against him.” 

So in the State v. Patterson, 2 Ired., 346, where a witness 
-on his cross examination was asked whether the prosecutor 
had not paid him for coming from another State to be a wit- 
ness, and he answered that he had not, it was held to be in- 
competent for the defendant to introduce witnesses to prove 
his declarations, that he had been so paid. Clark v. Clark, 
65 N. C. Rep., 155. 

It was, therefore conclusive upon the defendant, when the 
prosecutrix denied having had sexual intercourse with the wit- 
ness, and the court should not have allowed the testimony of 
Madison Hiatt. If the prosecutrix had sworn falsely in an- 
swer to this collateral matter, it would not have been perjury. 
1 Greenleaf, sec. 448 

Had the testimony of Madison Hiatt been competent, the 
remarks upon it by his Honor, would have constituted error, 
for however improbable or unreasonable the story, its credi- 
bility was for the jury alone. But as it was incompetent, the 
defendant has received no prejudice thereby. 
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The other exceptions of the defendant were not much 
pressed, and are untenable. 
There is no error. 


Psr Curiam. Judgment affirmed. 








THE FLAT SWAMP, LOCK’S CREEK and EVAN’S CREEK CA- 
NAL COMPANY e. D A. McALISTER. 


. The appointment of appraisers to assess damages, &c., by the County 


Commirsieners, upon tne petition of the Flat Swamp, Leck ( reek 
and Evan's Creek Canal Company, under the provisions of the act of 
1871-72, (in which is incorporated the first eleven sections of the act 
of 1869-70, Battle's Revisal, chap. 39,) is not a judicial act. In or- 
der to have thut character, an act must determine a case in contro- 
versy between parties, or be a judgment affecting the title to property. 

Therefore, the act is not unconstitutional. 

The plaintiff in such proceeding can only enforce the lien acquired by 
the return of the appraisers, by carrying the whole proceeding by writ 
of certierari into the Superior Court, and obtaining a judgment 
thereon. The County Cemmissioners cannot render judgment there- 
upon. 

A Justice of the Peace has no jurisdiction to enforco such lien, where 
the amount is less than two hundred dollars; his judgments are ne- 
cessarily personal, and enforceable on all the property of the debtor, 
and not in rem. Such a lien is not a personal debt, but a lien upon 
the land benefitted, which is the only security therefor. 


(The case of Johnson v. Rankin, 70 N.C. Rep. 550, cited and appreved.) 


Crviz Action, heard before his Honor Judge Buaton, at 
Chambers, in CumperLanp county, Dec. 27th, 1875. 

“The plaintiff is a corporation duly created by an act of the 
General Assembly entitled “ An act to amend and re-enact an 
act to incorporate the Flat Swamp, Lock Creek and Evans 
Creek Canal Company of Cumberland County.” Ratified 
13th of Deo. 1871, (Act of 1871-72, chap. 129, p. 171.) 
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The plaintiff on the 6th day of October, 1873, made appli- 
cation in writing to the Board of Commissioners of Cumber- 
land county, specifying the charter of a certain canal desired 
in said petition, which the plaintiff proposed to cut: its gene- 
ral course, extent, heght,.depth, width ; the amount of fall per 
mile, the point of begining and terminus, with a description 
of lands to be affected thereby, together with the names of 
the owaers of such lands; praying the sail Bowl of Con- 
missioners to appoint three disinterested freeholders of said 
county, not of kin to any of the parties interested, appraisers 
to assess the benefits and damages to any of such lands inci- 
dent to said contemplated work. Thereupon the Board of 
Commissioners appointed David Murphy, J. C. Blocker and 
W. B. Draugh, to act as appraisers. 

On or about the 24th of October, 1873, the plaintiff served 
upon the defendant a notice of the time and place of meeting 
of the appraisers, with a description of the said proposed 
canal. The appraisers met at the time and plaee named in 
the notice, and after an examination of all the land in any 
way liable to be affected by the proposed canal, assessed the 
benefit to a certain tract of land, containing sixty-five acres 
and adjoining the land of Devane and others, the property of 
the defendant, at $195, and returned their assessment with 
their appraisment thereto appended ; that the same was in all 
respects a true assessment to the best of their judgment and 
belief, with a description of the lands of the defendant, to 
the Register’s office of said county, which return was there- 
upon recorded. 

On or about the 8th day of May, 1874, the plaintiff finished 
the canal according to specifications. The plaintiff demanded 
of the defendant the amount of the assessment levied upon 
his land more than ten days prior to the institution of this 
proceeding. No part of the assessment has been paid. 

The plaintiff claims that it has a lien on the land of the 
defendant for the amount of the assessment, by virtue of its 
charter of incorporation. 
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The defend nt clains : 

1. That the land has not been benefitted by cutting the 
canal ; 

2. That the amount of assessment is too high ; 

3. That the said lands are a part of his homestead and are 
not subject to the lien of the pliintiff ; 

4. That the provisions of the act of incorporation are un- 
constitutional. 

The following questions are submitted to the court for de- 
cision : 

1. Whether the defendant can now be allowed to contest 
the question of benefit or no benefit, not having appealed 
from said assessment ? 

2. Whether the assessment constitutes a lien upon the land 
of the defendant ? 

3. Waether the defen lant can claim his homestead exemp- 
tion in said land paramount to the, lien of said assessment ? 

4. Whether the Superior Court has jurisdiction of the sub- 
ject matter of this controversy ¢ 

5. Whether the act of incorporation of said company is Con- 
stitutional ¢ . 

It is agreed that if the court shall decide the foregoing ques- 
tions in favor of the plaintiff, then judgment shall be rendered 
against the defendant for the amount of suid assessment, and 
said judgment shall be declared a lien on the land of the de- 
fendant, and for cost. If the court shall decide in favor of 
the defendant, then judgment shall be rendered against the 
plaintiff for cost. 

Upon the hearing, his Honor gave judgment in favor of the 
plaintiff, and thereupon the defendant appealed. 


G. M. Rose, for appellant. 
Mclue and Broadfoot, contra. 


Ropman, J. The defendant contends that the Act of 
11 














162 IN THE SUPREME COURT. 





Fiat Swamp, Lock’s Creek and Evan’s Creek Canal Co, v. A.D MCALISTER, 





1871-72, chap. 129, which refers to and incorporates in itself 
the first eleven sections of the Act of 1869-70, chap. 137, 
(found in Battle’s Revisal, chap. 39), is unconstitutional, be- 
cause it attempts to give judicial powers to the County Com- 
missioners. The arguinent, we may suppose, would be this: 
The Constitution requires that the judicial, executive and leg- 
islative powers shall be kept separate. It vests the judicial 
power in the Supreme and Superior Courts, and in Justices of 
the Peace. The power to act on a petition from persons wish- 
ing to drain their flat lands through the lands of other per- 
sons; to appoint appraisers to assess the damages and benefits 
which all persons affected by a proposed canal will receive ; 
and to give judgment in favor of the applicant against the 
owners of land affected, for the amount of the benefits they 
are considered to have received, which shall be a lien on the 
land, is in its nature a judicial power which can be exercised 
only by the courts. The only part of this argument which 
can be disputed, is that which asserts the power to appoint 
appraisers, &c., to be exclusively and necessarily a judicial 
one. The question isnew. Probably the constitutions of all 
the States contain in some shape the principle that the judi- 
cial and other powers of the government shall be kept separate. 
_It is certain, that in many cases, such powers as are given to 
County Commissioners by the acts cited, have been given to 
bodies not judicial. Yet I have not seen any case in-which 
objection is taken upon the ground taken here. Judge Cooley 
in his work on Constitutional Limitations, at page 98 et seq., 
attempts to define legislative from judicial power. Neither 
his opinions nor his authorities touch the special question be- 
fore us. 

In Lice v. Barkman, 16 Mass. 326, the court held that an 
act of the Legislature authorizing the father of certain infants 
to sell their lands and hold it as their guardian, was not an 
exercise of judicial power. 

The court said in substance, that because a power was 
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usually delegated to courts, it was not thereby necessarily and 
exclusively judicial. An act to have that character must 
determine a case in controversy between parties, or be a judg- 
ment affecting the title to property. In none but the exact 
sciences do words have a perfectly precise and unchangeable 
meaning. 

In construing written laws, the words unless they are 
clearly technical and thus have a definite meaning, must be 
considered as somewhat elastic, or else the different parts of 
the law are liable to clash and its working will be found 
impracticable, like all machines whose parts are so closely 
adjusted as to permit no play or lubrication. We are of 
opinion that a power to appoint appraisers to assess the ben- 
efits to lands affected by a canal is not exclusively judicial, 
and that the act in question is not unconstitutional upon that 
account. A similar power in numerous instances is exercised 
by bodies not judicial, though in all cases their proceedings 
may be brought before the courts for review by proper pro- 
ceedings for that purpose. 

For instance: The county commissioners may issue an 
order to a Sheriff to summon a jury to lay off a public road 
and assess damages to persons injured thereby. It is true the 
Constitution gives to the County Commissioners a general 
supervision over roads, Art. VII, sec. 2, so that the instance 
is not strictly analogous. In the charter of the town of Ashe- 
ville, considered in the case of Johnson vy. Rankin, 70 N.C. 
Rep. 550, authority is given to the Mayor of the town to issue 
his warrant to the sheriff requiring him to summon commis- 
sioners to assess damages by reason of extending the streets. 
The objection to the act as unconstitutional for this reason did 
not occur to the learned counsel for the defendant or to the 
court. Probably there are many charters with similar pro- 
visions both before and since the adoption of the Constitu- 
tion of 1868. The valuation of land for taxation has never 
been considered a judicial act, although if the valuers proceed 
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on wrong principles, their proceedings may be reversed in the 
courts. 

We cannot readily conceive the policy of the Legislature in 
thus, in a single and special class of cases, taking away from 
the courts the jurisdiction of the iniatory proceedings which 
they have always heretofore had, and giving it to a body 
which we may suppose to be less fit for it, and which cannot 
have power to give an ultimate judgment and enforce it by 
execution; especially when there were two statutes, viz: chap. 
40 of the Revised Code, and chap. 164 of the acts ot 1868-69, 
upon the same subject, which were not repealed, but left in 
force, under which all the objects apparently contemplated by 
the act of 1869-"70, except that of giving jurisdiction of the 
iniatory proceedings to the county commissioners, could have 
heen effected. These acts cannot be considered as repealed 
because they were overlooked and are not included in Battle’s 
Revisal. Nevertheless, whatever the legislative policy may 
have been, it is our duty to give effect to every act of the Leg- 
islature not clearly inconsistent with the Constitution. 

2. We are next called on to consider the force and effect of 
the appraiser’s return in fixing the defendant with liability for 
the sum assessed against him. 

It follows from the conclusion, that the county commission- 
ers had jurisdiction to appoint the appraisers and to receive 
their return ; that if the proceedings were in all respects legal 
and regular, the assessment is conclusive, unless the defendant 
in due time, by appeal or certiorar7, shall bring the proceed- 
ing into the Superior Court for revjsion. It does not follow, 
however, that the county commissioners could give a judg: 
ment against the defendant for the sum assessed against him, 
or enforce it by execution. The giving of a judgment to 
affect property or rights is as we have seen, a judicial act, 
and it is therefore beyond the power of the county commis- 
sioners. The plaintiff can only enforce his demand by bring- 
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ing the whole proceedingf into tbe Superior Court by a cer- 
tiorart and obtaining judgment there. 

It is said for the defendant that as the principal sum de- 
manded is less than $200, a recovery can be had before a 
Justice of the Peace, and in his court only. But a Justice 
has jurisdiction of actions founded on contract only. His 
judgments are necessarily personal, and enforceable on all the 
property of the debtor, and not tn rem. Now although the 
assessment may, in some sense and for some purposes, be re- 
garded as creating a debt, and even a debt by contract, yet it 
is not a personal debt to be enforced out of the general prop- 
erty of the debtor, but merely a lien upon the land benefitted, 
which is the only security for its payment. Hence a Justice 
has not jurisdiction of such a claim as this. 

The act of March 26, 1870, by referring to sec. 11, of chap. 
39, Bat. Rev., gives an appeal to the Superior Court to any 
person aggrieved by the proceedings of appraisers, “ upon 
giving bond and within the time, as in cases of appeal from 
Justices of the Peace.” It is of course true that if a person 
aggrieved has lost his appeal without default on his part, he 
is entitled to a certiorari. In this case the defendant did not 
appeal, nor has he asked for a certiorar?, . The present case 
is made under C. C. P., sec. 213, the parties having agreed to 
certain facts, upon which they ask the judgment of the court. 
We take it to be, by agreement, a proceeding intended as a 
substitute for an appeal or e-rtéorari, by which the whole pro- 
ceedings of the County Commissioners and of the appraisers 
would be brought into the Superior Court for review 
upon errors assigned. In the present case, however, those 
proceedings are not set forth in full, or with such particularity 
as will enable us to say whether there was error in them, or 
not. We are not informed on what rule the appraisers acted ; 
whether they assessed the benefits which the defendant would 
or did receive, or whether they assessed upon him his propor- 
tion of the cost of the work according to the benefits he re- 
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ceived, as compared with the benefits received by others, which 
seems to be the rule contemplated by the act, sec. 11. It seems 
to have been the intention of the parties to present these 
questions, but they cannot be presented unless all the pro- 
ceedings, under which the liability is alleged to have arisen, 
are set forth. 

The question whether the defendant can claim his home- 
stead against the assessment, does not at present arise. 

Any question which the defendant may be disposed to 
make upon the constitutionality of the act of 1871-"72, other 
than the one we have considered, may be made on the return 
of the certiorar7. Any consideration of it, by anticipation, 
would be premature. 

We think we will best promote the intention of the parties, 
and enable them to present the points in controversy, so that 
they may be fairly adjusted by a decree to the following effect: 

The case is remanded to the end that the proceedings may 
be amended as the partios may be advised, and either party 
shall have liberty to move for a certivrar: to the County 
Commissioners of Cumberland requiring them to certify to 
the Superior Court of that county all the proceedings in the 
matter of the Flat Swamp, &c., Co. against McAllister and 
others, and, on the return thereof, the parties may move as 
they may be advised. 

Each party will pay his own costs in this court. 

Let this opinion and decree be certified, &e. 


Per Curtam. Judgment accordingly. 











JANUARY TERM, 1876. 167 





HINSDALE », THORNTON and others. 








JOHN W. HINSDALE v, A, G. THORNTON and others. 


Where a purchaser of land takes from the bargainor a paper writing 
purporting to be a deel, but which, on account of defects therein, 
can only be allowed the effect of an agreement to make title; or as 
furnishing x ground to have the instrument converted into a deed on 
the ground of mistake, he acquires no interest that is subject to exe- 


cution. 


This was a crvit action, heard upon the complaint and de- 
murrer thereto, before his Honor Juuvge Burton, at Spring 
Term, 1875, of the Superior Court of CumperLanp county. 

The complaint alleged: That before the commencement 
of the action, A. G. Thornton, one of the defendants, was 
the owner, and in possession of certain lands therein fully de- 
scribed; that on or about Feb. 20th, 1866, said Thornton 
bargained and sold, and attempted in good faith to convey, 
by two paper writings purporting to be deeds, the fee simple 
for the said lands executed by himself to James W. Lan- 
eashire, William II. Morehead and Melvin Lowery. composing 
the firm of Lancanshire, Morehead & Lowery. The consid- 
eration of the said pretended deeds‘ was $1,000 in cash then 
paid to A. G. Thornton, and the promissory note of the co- 
partnership unsecured, fur the sum of $2,500, payable to the 
order of said Thornton twelve months after date. The lands 
were not worth more than one thousand dollars, but that the 
firm was induced to purchase them at the price of thirty-five 
hundred ‘dollars by material misrepresentation of facts by A. 
G. Thornton. 

Said paper writings were delivered and received in good 
faith as valid deeds and said firm was put in possession of the 
premises under the same, but they have never been registered 
according to law. The lands were purchased for partnership 
purposes and were occupied and used as such. 

Said paper writings, as was afterwards discovered, were de- 
fective, for want of a seal, which was left off either through 
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fraud or through mistake and inadvertence, contrary to the 
wishes and intention of all the parties thereto. 

On the 10th of March, 1868, the interest of A. G. Thorp- 
ton in said lands was levied on, and sold on the 1st of June, 
1868, by the Sheriffof Cumberland county under a f. sa, 
issuing upon a judgment recovered in the Court of Pleas and 
Quarter sessions of Cumbcrland county at March Term, 1868, 
in favor of John W. Hinsdale, administrator of Mrs. Maria 
Johnson and against A. G. Thornton, F. W. Thornton, R. 
W. Thornton and J. W. Lett, the execution being tested of 
March Term, and returnable to June Term, 1868. F. W. 
Thornton and W. D. Rayner became the purchasers at the 
price of four hundred and fifteen dollars; with full notice of 
the possession and claim of the firm of Lancanshire, More- 
head & Lowery. 

F. W. Thornton and J.W. Lett were abundantly responsible 
for the judgment in favor of J. W. Hinsdale, administrator, 
and that the execution was levied at the special request of 
Lett, upon the interest of A. G. Thornton in the lands afore- 
said as well as all other lands claimed by said Thornton in the 
county of Cumberland. 

Since the said sale the sheriff has made and executed to the 
purchasers a proper deed for said lands. 

Oa the 5th of May, 1868, A. G. Thornton was duly 
adjudged a bankrupt in the District Court of the United 
States for the Cape Fear District of North Carolina, and that 
he scheduled the said promissory note for $2,500 as held by 
him in his own rig!tt and that said note has since come into the 
hands of his assignee in bankruptcy who now holds the same. 

On the 8th of January, 1870, A. G. Thornton received his 
final discharge in bankruptcy. About the 1st of July, 1870, 
F. W. Thornton and W. D. Raynor by deed or deeds in fee 
simple conveyed to the said A. G. Thornton their interest in 
the said premises. 

On the 17th day of May, 1869, the interest of James W. 
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Lancanshire in said premises was sold by the sheriff of Cum- 
berland county under a writ of Ven. Hx. returnable to May 
Term, 1869, of the Superior Court, execution having been 
levied upon the same August 5th, 1867, when John W. Hins- 
dale became the purchaser at the sum of $39.26 which he has 
paid to the Sheriff, and has received a deed from said sheriff 
for the land. 

On the 14th day of November, 1870, R. & J. McCaskell 
recovered a judgment in the Superior Court of Cumberland 
county against J. W. Lancanshire, as surviving partner of the 
firm of Lancanshire, Morehead & Lowery ; (Morehead and 
Lowery were then dead) upon a partnership debt. Execution 
was issued thereupon returnable to Spring Term, 1871, and 
was levied upon the lands aforesaid. On the 3d of April, 
1872, the premises were sold under said execution, when John 
W. Hinsdale became the purchaser for the sum of five dollars 
and received the Sheriff's deed therefor. 

Before the commencement of this action the plaintiff de- 
manded of the defendants, F. W. Thornton and W. D. Ray- 
nor that they should convey the legal title to said premises to 
him, with which demand the said’ defendants refused to 
comply. 

That the plaintiff demanded of A. G. Thornton, before the 
commencement of this action, that he convey the legal title in 
said premises to the plaintiff, with which demand he also re- 
fused to comply. 

The complaint demanded judgment : 

1. Setting up and declaring the trust in respect to said 
premises, in such of the said defendants, as may now hold the 
legal title thereto to the use of the said plaintiff, ana adjudg- 
ing that the plaintiff is the beneficial and equitable owner 
thereof, and entitled to call for a conveyance to him of the 
legal estate in the same, free and discharged from any claim of 
said defendants or any of them. 

2. That the defendants or such of them as may have con- 
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trol thereof shall produce and deliver up to this plaintiff the 
Sheriff's deed aforesaid conveying A. G. Thornton’s interest 
in said premises to W. D. Raynor and F. W. Thornton, and 
the said deeds for the same from W. D. Raynor and F. W. 
Thornton to A. G. Thornton. 

3. That the said A. G. Thornton shall perfect the paper 
writing which he executed to Lancanshire, Morehead & 
Lowery, if the same shall be produced, and if not that he 
shall execute to this plaintiff a deed in fee simple for said 
premises. 

4. For such other and further relief as may be proper, 
together with the cost and disbursements of this suit. 

The defendant, J. W. Lancashire, demurrred to the com- 
plaint, and for cause of demurrer alleged : 

1. That it appears upon the face of the complaint, that the 
plaintiff has no right to maintain the action, because under 
the deeds which are set forth and specitied in the complaint, 
the plaintiff acquired no title to the land, the interest of the 
defendant in the execution upon which the said deeds are 
founded not being subject to sale under execution. 

2. And because it is shown by the complaint that the in- 
terest of the parties who were dead at the time of the com- 
mencement of the original actions under which plaintiff 
claims were sold and conveyed by the sheriff's deeds which are 
the foundation of the plaintiff's claim upon the land. 

Upon the hearing his Honor sustained the demurrer and 
the plaintiff appealed. 

The case was argued in this court at the last (June) Term, 
1875, when an advisurs was taken. The opinion was filed at 
this term. 


Hinsdale, with whom was /. C McRae, argued : 
I. The cass of Zully v. Léeed, 72 N. C. lKep., 336, has no 
application to this case, for the reason that there the cit/e wus 
tu be retained until the whole of the purchuse money should be 
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paid, while in our case it appears that the $1,000 in cash and 
the note for $3,500, payable in six months after date, were 
received in payment, Thornton taking the risk of the collection 
of the nate upon himself, and giving, what he and the guar-- 
antees intended to be and thought was a good deed for the 
land. Thornton cannot now be permitted to take advantage 
of his own wrong, by holding the legal title for security of 
he note of $3,500. If it was a simple mistake on his part 
at first that he left off the seal, it is »«w a fraud for him to 
set it up as a defence, thus ratifying his mistake. But this 
question is set at rest by the able decision in L’Aa//ips v. 
Po nps m, (73 N.C. Reoo., 543.) doziled at the present terin. 
There it is held distinctly, that where one takes a note in 
peyment for a tract of land and gives what he thinks and in-- 
tends to be a valid deed for the same, it afterwards appearing 
that a mistake was committed in the execution of the deed 
that requires reformation, tie grantor cannot set up in defence 
to the bill for reformation, that the purchase money has not 
been paid. So, in the present case Lancashire, Morehead and 
Lowry, the grantees, had the right to have the deed perfected 
at any time, without tendering the amount of the $3,500 note. 
Thornton held the bare legal title, coupled with «o interest, 
but subject to the call of the grantees at any moment. This. 
is so, whether the contract be regarded as executed under the 
rule that equity will regard as done that which ought to be 
done, or wiether it be regarded as the same as a coutract to 
convey land, the whole of the purchuse money being paid. 
Thornton then held the legal estate in trust for Lancashire,. 
Morehead and Lowry. It being an unmixed trust, (as where 
a bond for title has been given and all the purchase money, 
paid,) the grantees or bargainees owned such an interest as. 
could be sold under execution against them. 
If. The land being held for partnership purposes, went to 
Lancashire as surviving partner, for the payment of firm.debts, 
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‘and could be sold under execution on a judgment on a firm 
debt, just as personal property in his hands as surviving part- 
ner could be so sold. See Baird v. Buird, 1 Dev. & Bat. Eq., 
with which Swammey v. Pattm, Winst. Eq., does not conflict. 
Under the old practice, personal property of the intestate in 
the hands of the administrator was subject to levy and sale 
under execution. 

IIT. If the land was properly sold in the hands of the sur- 
viving partner upon a partnership debt, the title is now in the 
purchaser, and the heirs of the deceased partners are now 
proper parties. 

IV. The case of Stith v. Lookabil/ decides expressly that 
the bare legal estate of a trustee can be sold under execution 
at law, and this was in accordance with all the authorities. 
Hence Thornton’s legal title passed to F. W. Thornton and 
W. Dz. Raynor before the bankruptey of A. G. Thornton. 
After the discharge of A. G. Thornton, this same title is re- 
conveyed to him for value. The good faith of this shifting is 
not called in question here. It must be apparent that the fact 
that Thornton went through bankruptcy while the title was 
out of him does not make it necessary to bring in his assignee 
in bankruptcy as a party. We are in no sense asking for 
relief against a bankrupt’s estate. We do not claim through 
the assignee. The case of Blum v. Elis, 73 N. C. Rep., 
293, decided at June Term, 1875, has no application. This 
is the case where it is held that the Bankrupt Court alone 
has jurisdiction over cases affecting a bankrupt’s estate. 

V. Defect of parties is not xpectfied in the demurrer as a 
ground of demurrer. The point is made here for the first 
time. This is not the usual practice. Should, however the 
-eourt hold that there is a defect of parties, which is fatal, it is 
‘asked that the cause may be remanded for the proper parties 
to be made. We think that if this course is adopted, it should 
be without costs, as the plaintiff is taken by mapa at a new 
ground of demurrer being urged. 





ar 











JANUARY TERM, 1876. 





HINSDALE ». THORNTOG and others. 





VI. If it should be held that the legal estate passed to the 
purchaser at execution sale of Lancashire’s interest at the sale 
under judgment on firm debt, and therefore that there is no 
need for Thornton to complete the deed, it will still be ob- 
served that ot/er rellef is asked; and this bill will not be dis- 
missed as unnecessary, for it may be regarded as a bill gu7- 
timet, or to remore cloud From title. Wehavea right to have 
the deeds which make up our chain of title, registered. This 
is one of the reliefs demanded. 

Merrimon, Fuller & ‘xh . with whom were W. MeL. Me- 
Kay. and W. A. futhrie. contra: 

Lancashire, Morchead & Lowery had we estute in the land, 
and wo duterest subj. et te exrceution 

They had a contract for the purchase of the land.  Black- 
nally. Parish, 6 Jones’ Ey., 72; Lend v. Patrick, 3 Murphy, 
373. 

A right under a contract to purchase is not such an equita- 
ble estate 2s may be sold under execution. See //+forv vy. 
Tethervw, 2 Jones, 36; Sprinkle v. Martin, 66 N.C. Rep., 
MeKeithan vy. Walker, 66 N.C. Rep., 97, Hutchison ve y- 
mons, 67 N. C. Rep., 160-161; Ledbetter v. Andersen, Phil. 
Eq., p- 32. 

A purchaser with only bond for title, not having paid the 
whole price, has no such interest as is the subject of execution. 
But seews if all the money is paid. /’Ailt?ps v. Davis, 69 N. 
C. Rep., 119. 


Pearson, C. J. The plaintiff acquired nothing by the two 
deeds of the Sheriff, for the plain reason that the defendants, 
in the execution, had no estate or interest that could be sold 
under a «cive jacias, It is the general rule; nothing but a le- 
gal estate can be sold under a fi. fu. See the matter dis- 
cussed; Tally v. Leeid, 73 N. C., 336, affirmed at this term 
on petition to rehear. That the sheriff, under his writ, can 
sell nothing but a legal estate, is shown by its words, “ of the 
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goods and chattels, land and tenements,” &c. “Lands and 
‘tenements” imply the ownership at law. Such has been the 
mewning of these words ever since the statutes of mertmdain, 
-aad the time of the conflict between the houses of York and 
Lancaster. The law takes no notice of uses and trusts nor 
of equities of any kind, except as is otherwise provided for 
by statute. An exception is made to the general rule by the 
act of 1812, which subjects equities of redemption and trusts 
to sale under a 7. fu. Under this statute it is settled, that 
when a vendee pays a part of the price, and takes bond for 
title when the balance is paid, his interest or trust cannot be 
sold under #7. fv. When a purchaser takes a bond for title, 
it would seem to be as strong a case as when he takes a paper 
writing, purporting to be a deed, but which can only be al- 
lowed the effect of an agreement to make title, or as furnish- 
ing the ground to have the instrument converted into a deed 
on the ground of mistake, which could hardly be allowed ex- 
cept on payment of the balance of the price; but however 
this may be, the vendee did rot acquire the legal estate, and 
at most, had only an equity, which certainly does not come 
within the operation of the act of 1812. 
No error. 


Per Curiam, Judgment affirmed. 








STATE ec. W. H,. H. HOUSTON and others. 


A recognizance, conditioned that the ‘defendant appear at the Court 
House in “, on the 8th Monday after the 4th Monday in March, 1875, 
is not forfeited by the defendant's failure to appear on the 22d oj 
February, 1875. 


‘(State v. Melton, Busb. 426, cited and approved.) 


Scire Facias, upon a recognizance alleged to have been for- 
feited, tried before his Honor Judge Schenck, at August Term, 
1875, of the Superior Court of MecxLensure county. 
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The defendant, W. H. H. Houston, was arrested to answer 
a bill of indictment found against him at Fall Term, 1874, of 
Mecklenburg Superior Court, and he with the other defen- 


dants entered into the following recognizance : 


Srate or Norru Carortna, ? a ne 
Mecklenburg County. § 7"! 

Whereas W. H. H. Houston has been arrested on a charge 
of the State upon a bill of indictment for forgery; Now 
therefore, we the said W.H. H. Houston, as principal, and W. 
A Trott, E. A. Armfield, C. A. Armfield, C. Austin, John D. 
Stewart, J. R. Winchester and C. LB. Curlee as his sureties, 
acknowledge ourselves jointly and severally indebted to the 
State of North Carolina in the sum of twenty-five hundred 
dollars each, to be levied of our several goods and chattels, 
lands and tenements, to be void on condition that the said W. 
H. H. Houston shall personally appear at the next term of the 
Superior Court to be held for said county at the court house 
in Charlotte, on the 8th Monday after the 4th Monday in 
March, 1875, then and there to answer said charge and not 
depart the same without leave. . 

Signed and sealed this 14th day of Dee., 1874, before 8. 
H. Walkup, C. 8. C., of Union county, State aforesaid. 

W. H. H. HOUSTON, [Skat] 


W. H. TROTT, (Seat. ] 
E. A. ARMFIELD, [Seat.] 
C. AUSTIN, [Seat.] 


JOHN D. STEWART, [Seat.] 
J. R. WINCHESTER, [Srat.] 
C. B. CURLEE, [Sea] 


At February Term, 1875, the defendant Houston was called 
and failed to answer, and thereupon judgment nist was entered 
upon his recognizance. 

A sci. fa. was issued to Union county for the defendants to 
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appear at Spring Term, 1875, and show cause why the said 
judgment should not be made absolute. The defendants ap- 
peared in accordance to the x fu and pleaded “aud ted reeus .” 
and the cause was continued until August Term, when judg- 
ment was rendered for the defendants and the State appealed. 


Attorney General Hargrove, for the State. 
No counsel for defendants. 


Reape, J. 1. That the bond taken in this case is goo] as 
a rec gnizance for the appearance of the principal deleadent. 
See case between the same parties at this term; and Stvte v 
Elney, 2 Winst. 71. 

2. A recognizance for the appearance of the defencant at 
the next term of the court to be held for a given county is 
valid, and binds the defendant to appear at the next term, nd 
at the court house; although neither time nor place ie s) e i- 
fically named ; because every one knows, or is presi med to 
know the time and place of holding the court. Tut if tLe 
recognizance specify time and place, the defendant ¢: nnot be 
held to be in default for not appearing at some other time or 
place. 

Here the defendant was recognized to appear at the next 
court to be held on the 8th Monday after the 4th Monday in 
March ; and he was called out on 22d February. An addi- 
tional term of the court having been provided for by statute 
to be held at that time, after the recognizance was taken to 
appear on 8th Monday after 4th Monday of March was not 
forfeited by his failure to appesr cn 224 February. tute v. 
Melton, Busb. 426. 

There is no error. This will be certified. 


Perr Cur. Judgment affirmed. 


: oe at Ame tee Dl ne Wh mij. te ad b- Sahl 
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STATE r. A. M, KING, 


In order to constitute a Forcible Trespass there must be some demonstra- 
tion of force as distinguished from mere worcs: as by a display of 
weapons, or other outward signs of violence, or by numbers, which 
supply the place of violence, and are equally calculated to put in fear. 

(State v. Ray, 10 Ired. 39; State v. Covington, 70 N. C. Rep. 71; State 
v. Armfield, 5 Ired, 207; Stute v. Pearman,, Phil, Rep, 371, and State 
v. Phifer, 65 N. C. Rep. 321, cited and approved.) 


This was an wpicrment tried before Cloud J., at Fall Term, 
1875, of Sroxes Superior Court. 

The indictment contained two counts: one for obtaining 
goods by false pretense, and the other for forcible trespass. 
Upon the trial the defendant moved the court to direct the 
Solicitor for the State to elect as to the count upon which the 
defendant should be tried. The motion was overruled by the 
court and the prisoner excepted. — 

The State introduced one Wilson, the prosecutor, as a wit- 
ness, who testified that some time during the year 1875, the 
defendant came into his store, in the county of Stokes, and 
desired to purchase of him a bolt of domestic. That he at 
first declined to sell, telling the defendant that his wife desired 
the cloth for her own use. The defendant insisted on buying 
it, promising the witness that he would pay him the money 
and he could buy other goods of the kind by the time his 
wife would need it. The witness then measured off the cloth 
and laid it on the counter telling the defendant that it came to 
$3.55. The defendant picked it up, carried it to his horse, 
which was hitched in the road about five paces from the store 
and laid it across the saddle. He then returned to the store, 
walked up to the counter, felt in his pocket and taking out 
some money, (witness could not say how much) told the wit- 
ness that he had an order on him for the cloth from one Wm. 
Edwards which he must take. The witness replied, “ you 
12 
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promised me the cash, I can’t take an order from Edwards; 
that the order was just but he could not accept it, that he 
must have the money.” The defendant then turned and 
walked out toward his horse. The witness followed, and as 
the defendant was about mounting, told him not to carry off 
his goods until he had paid for them. The defendant then 
started to ride off, the witness being present, and throwing 
down the order looked back at the witness and said with an 
oath, “I have got the goods, help yourself if you can.” No 
other person was present. The defendant made no other de- 
monstration of force. 

His Honor instructed the jury that the evidence did not 
sustain the allegation contained in the first count and the So- 
licitor abandoned the same. 

The counsel for the defendant then asked the court to 
charge the jury that the proof did not sustain the allegation 
of forcible trespass. The court declined to charge as re- 
quested, but charged the jury that if they believed the wit- 
ness the defendant was guilty of forcible trespass as charged 
in the second count of the bill of indictment. The defen- 
dant excepted. 

The jury rendered a verdict of guilty, and thereupon the 
defendant moved for a new trial. Motion overruled and de- 


fendant appealed. 


No counsel in this court for the defendant. 
Attorney General Hargrove, for the State. 


Bynum, J. This case is governed by the decisions in the 
State v. Ray, 1 Ired. 39, and the Stute v. Covington, 70 N. 
C., 71, where it is held, that to constitute a forcible trespass, 
there must be some demonstration of force, as distinguished 
from mere words, as by a display of weapons, or other out- 
ward signs of violence, or by numbers, which supply the place 
of force, and are equally calculated to intimidate or put in 
fear, as was the case of the State v. Armfield, 5 Ired., 307, 
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and State v. Pearman, Phil. 371, cited by the Attorney Gen- 
eral. There was no such parade of force or numbers in our 
case, but bare words only. There is error. 

The other count, for cheating by false pretenses, on the in- 
timation of the court that it could not be sustained, was 
abandoned by the Solicitor. Perhaps, as framed, it is insuffi- 
cient, but the attention of prosecuting officers is called to the 
ease of the State v. Phite:, 65 N. C. 321,and the law of this 
State, as there announced, as affording an indictable remedy 
in most cases of fraud and meanness like this. It is there 
laid down that where there is a false representation of a sub- 
sisting fact, caleulated to deceive, whether the representation 
be in writing or in words or in acts, by which the defendant 
obtains something of value from another without compensa- 
tion to him, it is indictable as a cheat by false pretenses. The 
defendant here, in substance, represented to the merchant, 
that he had the money in his pocket, and would pay down the 
cash as soon as the cloth was measured, and, by this false rep- 
resention, obtained the goods. I incline to think that Phifer’s 
case covers this, but the question is not now presented, and 
we do not decide it. Certain it is, that unless such offences 
can be thus reached, it is incumbent upon the Legislature, in 
these times of homesteads and exemptions, where a civil ac- 
tion affords no redress, to protect society and trade against 
such dishonesty, by some adequate legislation. 


Per Curiam. Judgment reversed and venire de novo. 
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STATE r, ROBERT CHILDERS. 


Upon the trial of an indictment for larceny: Jt was held, that it was not 
error in the court below to ch:rze the jury, ** That all the evidence 
introduced (the defendant having introduced no evidence) was in- 
tended by the § ate’s attorney to prove to them that the defendant 
feloniously sti 1+, took and curried away, the money of A. R & Son, 
charged in the bi‘l of indictment, and that was the question for them 
to determine; that if the evidence satisfied them that he did, then 
their verdict should be ‘guilty ;’ but if the evidence did not so satisfy 
them, then their verdict should be ‘not guilty.’ ” 


Inpicrment for Larceny, tried before /'urches, J, at Fall 
Term, 1875, of Witxes Superior Court. 

It was in evidence that there was a firm engaged in mer- 
chandizing in the town of Wilkesboro, under the name and 
style of “A. Rosseau & Son.” The store honse was on a 
corner and a door opened on each street. 

J. O. Rosseau testified, that he, one Woodruff, the defen- 
dant and another person were in the store, when he, the wit- 
ness went out at the west door to buy some wheat, and direetly 
Woodruff, who was his clerk, and the other person came out 
of the store and went to the lumber room, and left no one in 
the store except the defendant. Te saw several persons on the 
porch beyond the door on the south side of the store house. 
He remained in front of the door on the west side, where he 
could see the south door, and that no one was in the store after 
Woodruff left, except the defendant, until he returned. He 
remained out about six or eight minutes after Woodruff left, 
when he stepped in at the west door and defendant was either 
standing in or in the act of stepping out at the south door. 
Soon after going’ in he went to the money draw and found 
that several dollars of fractional currency were missing. 
After making inquiry he suspected that the defendant took 
the money, and he thereupon called the defendant from off the 
porch back into the counting room, and at the same time called 
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in one McLean and stated to the defendant that he had missed 
some money and had reason to think that he took it, and 
would not be satisfied until he searched him. The defendant 
said he did not have the money. Rosseau insisted on his being 
searched. The defendant at first refused, and said after being 
asked, that he had but one dollar, and that he too, did not 
know how much he had. That he left home with $2.50, and 
had been spending some that day. 

Rosseau then called in the sheriff and others and stated 
what was the matter, and sat down on the head of the bed, the 
defendant sat near the foot of the bed. While sitting there 
several persons were standing »roun |, near the defendant, and 
the Sheriff told him that he was under arrest and must 
be searched. The defendant at first refused, but not long 
after got up, pulled his knife and some strings out of one pocket 
and threw them on the bed, and told them to search him. In 
the bunch of strings there was four ten-cent pieces. They 
searched him and found no money except these ten-cent pieces. 
Rosseau stated that he did not see him take the money, nor 
did he see him have it at any time. That he could not see 
the defendant from where he was, at the west door. 

McLean was examined and stated that he heard defendant 
deny having the money. That while the defendant was sit- 
ting on the bed, he saw his right arm hanging down on his 
right side, his hand under his coat; at the same time he saw 
the bed cover move up as if the defendant was putting some- 
thing under it. Four or five persons were standing around 
near the defendant. That he did not see the defendant take 
the money, nor did he see him have it at any time. Soon af- 
ter the defendant got up, the witness lifted up the bed cover, 
where the defendant was sitting, and one Hunt exclaimed, 
“there is the money under the cover.” Rosseau examined it 
and said, “ there is a quarter, that is mine ; I know it because 
of its torn and ragged condition ; that he first refused to take 
it.” When the money was taken out from under the cover, 
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the defendant said it was not his money, nor did he know any 
thing about it. He counted the money found under the bed 
cover, and that it amounted to $6.50. That it resembled the 
money he had lost in amount and size of bills. There was 
one twenty-five cent bill that he had taken from a customer 
not more than fifteen minutes before ; that it was torn and 
ragged, and he at first refused to take it, and by this circum- 
stance could, and did swear positively that that twenty-five 
cent bill was his. 

Woodruff, who was clerking for Rosseau, testified: That 
he and the other person left the store and went to the lumber 
room. At the time they left, the defendont started and 
walked toward the passage. That it was impossible for any 
one to have taken the money out of the drawer without either 
getting behind the counter or getting on top of the counter. 
He did not see the defendant take the money or have it at any 
time. He was not present at the time the defendant was 
searched. He heard him deny having the money. 

Hunt testified as follows: That he saw McLean raise the 
bed cover, at which time he saw the money under the cover in 
a wad. Rosseau counted it, and there was $6.50. He did 
not see the defendant take or have the money at any time, but 
saw him have his hand under his coat and pull up the cover. 

The Sheriff being examined, also testified: He got into the 
countiug room after a considerable crowd had assembled, and 
told the defendant he must be searched. The defendant at 
first refused, and then consented, pulling out his knife and 
strings from his pocket and throwing them down on the bed. 
They searched but found no money upon the person of the 
defendant. He did not see the defendant take the money or 
have it at any time. There were four ten cent pieces among 
the strings, and the defendant had a pocket book in another 
pocket, but had no money in it. 

The State’s Attorney did not ask any one of the witnesses 
whether he took or put the money under the cover. 
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The counsel for the prisoner asked the court to charge the 
jury: 

1. That if they believed the evidence deposed to by the 
witnesses, the defendant would not be guilty of larceny. 

2. That if they found that the prosecutor, Rosseau, identi- 
fied the twenty-five cent bill simply because it resembled the 
twenty-five cent bill he had at first refused to take that day, 
the money would not be sufficient identified, there not being 
any private mark upon it, the defendant still would not be 
guilty. 

The court declined to give the special instruction prayed 
for, and charged the jury: 

That all the evidence introduced (the defendant having in- 
troduced no evidence,) was intended by the State’s attorney to 
prove to them that the defendant feloniously stole, took and 
carried away the money of “A. Rosseau & Son,” charged in 
the bill, and that was the question for them to determine. 
That if the evidence satisfied them that he did, then their 
verdict should be “guilty.” But if the evidence did not so 
satisfy them, then their verdict should be “ not guilty.” 

The jury rendered a verdict of guilty, and thereupon the 
defendant moved for a new trial. The motion was overruled 
by the court and judgment pronounced, whereupon the pris- 
oner appealed. 


M. LI McCorkle, for the prisoner. 
Attorney General Hargrove, for the State. 


Pearson, C.J. This is a clear case ot larceny. There is 
no error in the charge of his Honor. We find no error in the 
record. 


This will be certified to the end, &e. 


Pex Curiam. Judgment affirmed. 
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STATE v. PETER DOWNING. 


Where, upon the trial of an indictment against A and B for an affray, 
it was inevidence: That A had gone to the front gate of B’s premises, 
and an altercation having arisen between them. B had ordered A to 
leave, and upon his refusal to do so had gone to his heuse, soma forty 
yards distant and procured his pistol, and come back te the gate with 
it in his hand, A in the mean time having left the gate and walked 
off some thirty yards. Upon seeing B with the pistol in his hand, A 
returned, defying at the same time B to sheot, and B did shoot him 
in the leg: Jt was held, that it was not error to charge the jury, that 
in any view of the case the defendants were both guilty. 


Invictuent for an affray, tried before Moore, J., at Spring 
Term, 1875, Wasuineron Superior Court. 

The defendant was jointly indicted with one Levi Arnold. 
The facts in the case are substantially as follows : 

During the month of August, Arnold came to the front 
gate of Downing’s premises, and having called out Downing’s 
wife, began to curse and abuse her husband, because, as Ar- 
nold alleged, Downing had committed adultery with his (Ar- 
nold’s) wife. Downing came from his house to the gate, re- 
maining on the inside. At that time Arnold was in a road 
leading from one public road to another. The portion of the 
road on which Arnold was standing was upon the land of 
Downing. When Downing came to the gate, Arnold charged 
him with being too intimate with his wife. They then had 
some words, and Downing ordered Arnold to leave, which he 
refused to do, saying he came to kill or be killed. Downing 
then said, “I will make you leave,” and went to his house, 
(distant about forty yards,) got his pistol, and returned to the 
gate with it in his hands. 

When Downing reached the gate, Arnold had started off, 
and was about forty yards distant. He turned, and seeing 
Downing’s pistol, opened his breast, and with an oath, told 
Downing to shoot, and immediately started toward the gate 
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in a violent manner. When he was near the gate, Downing 
shot him in the leg. The gate was shut. Arnold had no 
weapon. Downing had only one arm. 

His Honor charged the jury that in any view of the case, 
the defendants were both guilty. The defendant excepted. 

The counsel for the defendant asked his Honor to charge 
the jury, that considering the relative strength of the parties, 
and the threats of Arnold, if the defendant had reasonable 
ground to believe that Arnold was about to inflict upon him 
great bodily harm, he had a right to use such force as was 
necessary to protect himself, and if they should find that he 
used no more force than was necessary for his protection, the 
defendant Downing was not guilty. 

His Honor declined so to charge, and repeated his first in- 
struction. The defendant excepted. 

The jury rendered a verdict of guilty, whereupon the de- 
fendant moved for a new trial. Motion overruled. 

The court rendered judgment against the defendants; from 
which judgment the defendant Downing appealed. 


Walter Clark, counsel for defendant : 

The jury are the sole judges of the weight of the evidence. 
State v. Davis, 1 Tred., 125; State v. Crow, Ibid, 375. Whar- 
ton’s American Criminal Law, 1250. Bishop’s Criminal Law, 
vol. 2, secs. 384, 627, 628, 634, 643. Stut- v. Llarris, 1 Jones, 
190; Witthowsky v. Wassen, 71 N. C. Rep., 471. 

Hence, whether the defendant, from the declarations and 
actions of the prosecutor, had reasonable fear of bodily harm, 
should have been left to the jury. 


Attorney General Hargrove, for the State. 
Serrie, J. We concur with his Honor in the opinion, that 


in any view of the case, the defendants were both guilty. 
The evidence furnishes no ground for the defence relied 
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upon by the defendant, to-wit, that one having reasonable 
ground to believe that great bodily harm is about to be in- 
flicted upon him, has a right to use such force as is necessary 
to protect himself. 

It was not necessary for Downing, after he had left the 
gate at the road and gone some thirty or forty yards to his 
house, to return to the gate, with his pistol in his hand, in 
order to protect himself from great bodily harm. If indeed 
he feared such harm, it would seem that the house, some dis- 
tance from his antagonist, was a much safer place than the 
side of the road, where he had just left him. 

But having armed himself, he returned to the road, evi- 
dently for the purpose of asserting his manhood, and attest- 
ing his willingness to engage in combat. 

Why go to the gate with his pistol, for self-defence, when 
Arnold had already left it some thirty or forty yards? What 
was there in the manner of Arnold’s return to excite his fears 
of great bodily harm? 

Arnold opening his breast, advanced towards the gate, 
which was closed, without any weapon, defying Downing to 
shoot, thereby clearly giving his assent to a breach of the 
peace, but by no means giving Downing any reasonable 
ground to apprehend great bodily harm. 

The big talk of Arnold, that he came to kill or be killed, 
amounted to nothing in connection with the other circum- 
stances, and evidently did not put Downing in fear. 

Indeed, there is nothing in the evidence which would have 
justified his Honor in presenting the view of the case conten- 
ded for by Downing to the consideration of the jury. 









Perr Curiam. Judgment affirmed. , | 
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STATE », SOL. RICKETTS, 


The rule that a prisoner on trial for perjury can be convicted only upon 
the testimony of twe witnesses, or of one witness supported by cor- 
roborating circumstances, does net affect the competency of a witness 
to the alleged perjury. But if at the close of the case for the prose- 
cution, there be no other witness to the alleged perjury, and no cor- 
roborating circumstances, the court will direct a verdict of acquittal, 

The court below does not err in refusing to rule out the admissions of 
the defendant on the ground that they were obtained by undue in- 
fluence, where it appears by the examination, preliminary to the ad- 
mission of such evidence, that no such influence was used, 

The declarations of the defendant made after the commission of the 
alleged offence are not competeut evidence in his favor, unless they 
become a part of the res geste, 

In this State, in general, every act may be lawfully done on Sunday, 
which may lawfully be done on any other day, unless there be some 
statute to the contrary. Receiving the verdict of a jury on Sunday 
is not forbidden by any statute of this State, and is therefore a law- 
ful and valid act: 

(Bland v. Whitfield, 1 Jones 122; State v. Williams, 4 Ired. 400; Sloan 
v. Wil iford, 3 Ired. 307, cited and approved; Bullinger v. Marshall, 
70 N, C. Rep. cited, distinguished from this and appreved.) 


Bynom, J. and SeTt.e, J., dissenting. 


Invicrment for Perjury, tried betore Buxton J. at Falk 
Term, 1875, of Ricumonp Superior Court. 

The indictment was found at Spring Term, 1875 of Anson 
Superior Court, and upon affidavit removed to Richmond 
county. 

The perjury was alleged to have been committed by the 
prisoner while testifying as a witness upon the trial of the 
issues in a divorce suit, tried at Anson Superior Court at Fall 
Term, 1874, to-wit: Martin V. Horne v. Mary E. Horne. 
The petitioner in that case alleged adultery against his wife as 
ground for the application, and the defendant in her answer 
alleged adultery against the petitioner, charging him with 
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having committed adultery with one Fanny Horne, a colored 
woman. 

The defendant, a colored person, was a witness for the 
defendant in the suit. The perjury assigned is that the de- 
fendant swore that he saw the said Martin V. Horne at the 
house where Fanny Horne was; that he went in and saw 
Martin V. Horne in bed with Fanny Horne, with his 
clothes off. 

Upon the trial John C. McLaughlin testified on the part of 
the State: “I am Clerk of Anson Superior Court and 
administered the oath to Sol Ricketts in the usual form, as a 
witness at Fall Term, 1874, on the trial of the case Martin 
V. Horne v. Mary E. Horne. I suppose I heard the whole of 
Sol’s evidence. The substance was that about the time the 
Federal troops passed through the county of Anson he was 
flying around Fanny Horne, and on one occasion he went to 
Fanny’s house and saw Martin V. Horne there, in bed with 
Fannie Horne, with his clothes off. That there was no one 
else in the house except some little children of Fanny’s.” 

As the prisoner’s counsel were about to examine the witness, 
the Solicitor moved the court that all the witnesses on both 
sides except the witness on the stand be separated and required 
to leave the court room. The motion was allowed by the 
court after objection by the prisoner that the motion ought to 
have been made before any part of the evidence was received 
by the court, and came too late after a State’s witness was 
partially examined. The witnesses were all sworn and sent 
out of the court room. The prisoner excepted. 

The Solicitor proposed to examine Martin V. Horne who is 
the prosecutor and also the husband of Mary E. Horne. The 
competency of this witness was objected to by the prisoner. 
The objection was overruled and the witness testified: 

“T was present at the trial of the divorce suit in which I 
was plaintiff and heard Sol. Rickett’s testify that he saw me 
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stripped off in bed with Fanny Horne in 1865. This was not 
so. I never was in bed with Fanny in my life.” 

To the ruling of his Honor admitting the testimony of 
Martin V. Horne the prisoner excepted. 

The Solicitor proposed to prove by one William C. Thread- 
gill, that two or three weeks after the trial of the divorce 
suit he heard the prisoner say “that he never saw what he 
had said in court he had seen, that he had said so to please 
some folks.” The prisoner objected on the ground that the 
confession was obtained by improper influence exerted by 
Threadgill. The preliminary evidence was as follows: Sol 
Ricketts was my hired servant, he had been staying with me 
two years about the jail. I am the jailor of Anson county. 
I had given him a coat that morning, also a drink. I gave 
him a drink every morning. It was one half of his rations. 
I furnished him with clothing. Ihadit todo. That morning 
Sol said to me, “ Mars William, Mars Martin is mad with me 
about that court house business:” I replied “Sol, that was 
This was two or three wecks after 


ss 


pretty heavy, wasn’t it. 
the trial of the divorce suit. Sol was not then under arrest. 
I am not positive whether he’ had been threatened with pros- 
ecution or not. I and Martin V. Horne are intimate and Sol 
knew it. I don’t think I held out any inducement. 

The Solicitor contended that the evidence was admissible. 
The counsel for the prisoner again objected. The court over- 
ruled the objection and the prisoner excepted. The witness 
then testified as follows: “Sol. then said he never saw what 
he had said in the court house he had seen. That he-had said 
so to please some folks, or the old folks. I forget which ex- 
pression he used, ‘some folks’ or ‘old folks.’ He used to 
belong to the Ricketts, the parents of Mary E. Horne. The 
morning he told me this I gave hima coat. My doing so had 
nothing to do with what he told me. He said he was afraid 
to go up town, that Martin was mad with him.” 
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The defendant introduced as a witness one Enniss Edwards, 
who testified as follows : 

“ About two weeks after the trial of the divorce suit, I and 
Sol. Ricketts were sitting on the store steps of Mr. Huntley, 
in Wadesboro, talking together of going off to work. Martin 
V. Horne and William C. Threadgill came along and called 
Sol. off, and spoke to him. I was out of hearing and did not 
hear what was said. Another man, named Threadgill, came 
along and he and William C. Threadgill and Martin V. Horne 
went into a grocery, and I called Sol. back to me.” 

Here the prisoner’s counsel proposed to prove that Sol. 
Ricketts, when he came back to the witness, informed him 
that he had told William C. Threadgill and Martin V. Horne 
what he had testified to on the trial was true. The counsel of 
the prisoner contended that this was competent as corrobora- 
tory of the truth of the prisoner's evidence. 

The court excluded the evidence because the statement was 
not made by the prisoner to the witness in the hearing of the 
prosecutor, and because it was made after the trial upon which 
the perjury was alleged to have been committed, and 
so came within the general rule excluding declarations of the 
accused after the fact. 

The defendant again excepted. 

The trial occurred on Saturday of the first week of the 
term, and was protracted into the night. The jury retired 
about 10 o’clock. Before leaving the bench, his Honor in- 
quired of the counsel on both sides if they were content that 
the Clerk should take the verdict. They both replied “yes.” 
His Honor then left the courthouse. The jury remained all 
night and rendered a verdict of “guilty,” at 8 o’clock on Sun- 
day morning. The Clerk recorded the verdict and discharged 
the jury. On Monday the verdict was read to the Judge as 
a part of the minutes. 

The prisoner excepts, because the verdict was rendered to 
the court on the Sabbath day. 
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The prisoner moved the court for a new trial on account of 
error as alleged in the foregoing exceptions. The motion was 
overruled by the court. The prisoner then moved in arrest 
of judgment for error in receiving the verdict. 

The motion was overruled. Judgment and appeal by the 
prisoner. 





Walker, for the prisoner. 
Attorney General Llargrove, with whom was Smith & 
Strong, for the State. 


Ropman, J. We will examine the exceptions of the de- 
fendant in their order. 

1. This was properly abandoned. 

2. Martin Horne was a party to the divorce suit in which 
the alleged perjury was committed. He was allowed to tes- 
tify to what the defendant had sworn on the trial of that 
action in respect to an occurrencé between him (Martin) and 
one Fanny Horne, and that the defendant therein swore 
falsely. The defendant contends that the witness (Martin) 
was incompetent because of the rule. that a prisoner on trial 

@for perjury can be convicted only on the testimony of two 
witnesses, or of one witness supported by corroborating cir- 
cumstances. The rule is admitted, but it does not affect the 
competency of the witness in question. He was one witness 
to the alleged perjury, and if at the close of the case for the 
prosecution there had been no other witness to the same effect 
and no competent evidence of corroborating circumstances, 
the court would have directed a verdict of acquittal. 

8. The corroborating circumstances relied on were the ad- 
missions of the defendant to Threadgill, that he had sworn 
falsely on the trial of the divorce suit. The defendant ob- 
jected to the admission of this evidence, on the ground 
that the admissions were procured by undue influence. The 
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Judge held that the evidence did not show that they were so 
procured or made. We concur with the Judge. 

4. The Judge excluded the evidence of one Edwards, by 
whom the defendant proposed to prove that about two weeks 
after the trial of the divorce suit the defendant told him that 
what he had sworn to on the trial was true. Defendant ex- 
cepted. 

The case of Lullinger v. Marshall, 70 N. C. Rep., 520, 
cited by defendant’s counsel, does not sustain his exception. 
That a person who has sworn to a fact, in court, afterwards 
re-asserts it, has no tendency to prove that what he swore to 
was true. He would be just as likely to do so if it were con- 
sciously false, as if it were true. 

5. The defendant contends that the judgment is void because 
the verdict was rendered on Sunday, the case having been 
tried and given to the jury on the preceding day. He mainly 
relies on this exception. What religion or morality permit or 
forbid to be done on Sunday, is not within our province to in- 
quire. In different christian couatries, and in different ages 
in the same country, very differing opintons have prevailed 
upon this question. In this State in general every act may 
lawfully be done on Sunday, which may lawfully be done og 
any other day, unless there be some act of the Legislature for- 
bidding it to be done on that day. This is the principle on 

which the cases of Bland ve Wastfiel. , 1 Jones 122 Stute v, 
Williams, 4 Ire., 400, were decided. In the first case, a levy 
on personal property made on Sunday was held void, not be- 
vause it was void at common law, or upon the idea that the 
day ought, upon religious or moral doctrines, to be kept holy, 
but because a statute made the execution of process on that 
day unlawful. In the latter case, the court, while condemning 
the conduct of the defendant in requiring his slaves to work 
on Sunday as immoral and reprehensible, held that no indict- 
ment could be sustained against him, because the act was not 
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an offence at common law, and had not been made so by 
statute. Sunday is frequently called “//ex nou guridious.” 
Me Nally’s Crtx', 9 Co. Rep., 66, b, 3 Thomas Coke, 354 and 
note 3. But this means only that process cannot ordinarily 
issue or be executed or returned, and that courts do not usually 
sit on that day. It does not mean that #o judicial action can 
be had on that day. On the contrary, it is laid down in books 
of authority, that warrants for treason, felony and breach of 
the peace, may be issued and executed on that day. I do not 
doubt that if the circumstances made it proper, a coroner and 
his jury might lawfully hold an inquest of homicide onsthat 
day, although I have no authority for the opinion. So I think 
that a magistrate might, upon that day, hear the case of a 
prisoner brought before him on a criminal charge, and admit 
him to bail or refuse it. “The Sabbath was made for man.” 
All religious and moral codes permit works of necessity and 
charity on their sacred days. The instances mentioned come 
as fully within that description as many acts which are ha- 
bitually done on Sunday, without offending public sensibility, 
although in a more ascetic age they were thought sinful. 
The receiving the verdict of a jury, who have perhaps been 
dong confined, and may be mentally and physically exhausted, 
in order that they may be discharged, is a work of necessity 
within the common and the legal meaning of the word, and 
may be justified on religious and moral grounds. But whether 
this be so or not, it is not forbidden by any statute of this 
State, and is therefore a lawful and valid act. I think that 
probably it has repeatedly occurred. 

We do not say how it would be, (if we may suppose such an 
improbable case,) if a court should undertake to sit on Sunday 
for the trial of actions, civil or criminal, or for giving judg- 
ments, when no extreme necessity for it existed. As long 
practice makes the law of a court, probably its proceedings in 
such cases would be deemed irregular, as was held in the in-~ 
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stance of taking a deposition on Sunday, in Sloan v. Whitford, 
3 Ire., 307. 


Per Curiam. There is no error in the judgment, which is 
affirmed. 
Let this opinion be certified. 
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There is no provision of law for the payment of witnesses summoned to 
appear and testify generally befure the grand jury ‘in certain mat- 
ters then and there to be enquired of;” and there is no authority of 
law to issue such summons. 

Witnesses are entitled to compensation, where a bill is prepared and 
sent to the grand jury, with the names of those summoned endorsed 

thereon as sworn and sent: 













This was a controversy submitted without action, upon a 
case agreed, and heard before his Honor Judge Watts, at J ung 
Term, 1875, of the Superior Court of Wake county. 

All the facts in the case are stated in the opinion of the 
court. : 

There was judgment in favor of the ‘plaintiff; thereupon 
the defendant appealed. 











Busbee & Busbee, and G. H. Snow, for the appellant. 
Badger & Devereux, Batchelor & Son, and A. M. Lewis, 
contra. 











Bynum, J. This is a controversy submitted without action, 
under section 315 of the Code of Civil Procedure, upon the 
following case agreed: A. M. Lewis, a citizen and resident 
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of Franklin county, on the 8th day of April, 1875, was served 
with a subpoena, in the following words and figures, to-wit: 


“Wake County—lIn tue Surerior Covrt. 
To A. M. Lewis, Jr., Greeting: 

You are hereby commanded to appear before his Honor S. 
W. Watts, at Raleigh, enstanter, to give evidence in a certain 
matter then and there to be enquired of by the grand jury. 
Herein fail not. 

Issued the 8th day of April, 1875. 

JNO. N. BUNTING, 
Clerk Superior Court of Wake county.” 


The plaintiff attended and gave evidence to the grand jury, 
as required. Thereupon a witness ticket was proved by him 
and certified by the Clerk as follows: 


“Supertor Court, 2 Spring Term, 1875. 
Wake County.§ Before the Grand Jury. 


A. M. Lewis, Jr., charges the State. for six days attendance 
as witness, at $1.50 per day, $9.00. Mileage at 5 cents, $3.20. 
This ticket sworn to before me, 10 cents. Total $12.30. 

JNO. N. BUNTING, Clerk.” 


The above case agreed was submitted to the Judge of the 
Superior Court of Wake, and it was by him adjudged that the 
said witness ticket be allowed, and that the defendants pay 
the same. From this judgment the defendants appealed to 
this court. 

At common law, no costs were recoverable by the plaintiff 
or defendant, in civil actions or in criminal prosecutions. 2 
Inst., 288. No fees need have been tendered or paid by the 
State, to compel the attendance of witnesses in criminal cases, 
because it was the duty of every citizen to obey a call of that 
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td 
description, and because it was a case also in which he was in 


some sense a party as a member of the commonwealth, sup- 
posed to be injured. 1 Greenl. Ev., sec. 311. 

Costs are now given by statute, both in England and this 
country, but they are recoverable by law, only in those cases, 
State and civil, where they are allowed, and only in the man- 
ner and to the extent allowed by law. After a diligent search 
through the body of our statute law, we have been unable to 
find any provision for the payment of witnesses summoned to 
appear and testify generally, before the grand jury, “ in cer- 
tain matters then and there to be enquired of.” The sum- 
mons in this case, does not command the attendance of the 
witness at a term of the court, nor purport to be issued by, or 
under the authority of the court, nor to have been issued in 
behalf of the State, nor to testify for the State. But waiving 
these irregularities, and assuming the summons to be regular 
in these respects, the important inquiry remains, whether wit- 
nesses before the grand jury are entitled to pay for attendance 
there, and if so, with what limitations. The result of the 
inquiry is, that there is no provision of law for their pay, 
where they are summoned merely to testify in matters of en- 
quiry before the grand jury: but that they are entitled to 
compensation where a bill is prepared and sent to the grand 
jury with the names of the witnesses summoned, sworn and. 
sent, endorsed thereon. 

Witnesses are not entitled in the first case, because there is 
no authority of law to summon and send them before the 
grand jury, upon mere matters of inquiry, a power which, if 
allowed, is capable of the grossest and most oppressive abuse,. 
coupled with great temptations to abuse it. 

The object sought, in sending the witness in this case, be- 
fore the grand jury, was to enable that body to ascertain 
whether the witness knew of any violation of the criminal 
law, and if he did, to make a presentment of it to the court.. 
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Properly, a presentment is the notice taken by a grand jury 
of any offence, from their own knowledge or observation, 
without any bill of indictment before them. 2 Inst., 739. 1 
Chit. Cr. Law, 162. 1 Bish. Cr. Pro., 731. 

In England, almost every offender brought before the court 
for trial, has in the first instance, heen examined and commit- 
ted or bailed, by a magistrate, in the ordinary way, having 
been brought before him by a police officer, on his own judg- 
ment, or on the complaint of some private individual ; though 
cases do occur where an offence is presented by the grand 
jury, without preliminary notice, against an absent party, “a 
mode of proceeding,” however, says Brown, “which is not 
commonly resorted to, nor expedient.” Com. Law, 991. 4 
Bl., 301. Cooly, 311. 

The English practice, which thus requires a preliminary in- 
vestigation, where the accused can confront the accusers and 
witnesses with testimony, and have counsel, is more consonant 
to justice and the principles of personal liberty. 

The powers of the grand jury, therefore, should not be ex- 
tended farther beyond these conservative and salutary princi- 
ples, than is clearly warranted by public necessity and the 
most approved precedents. A prosecuting offlcer has no right, 
of his own motion, or upon that of an officious, if not an in- 
termeddling and malicious prosecutor, to send witnesses to the 
grand jury room, merely to be interrogated whether there has 
been any violation of the criminal law, within their knowledge. 
The law denounces such inquisitorial powers, which may be 
carried to the extent of penetrating every household, and ex- 
posing the domestic privacy of every family. The repose of 
society as well as the nature of our free institutions, forbid 
such a dangerous mode of inquisition. While the grand jury 
may thus proceed in prosecutions instituted by themselves, 
upon their own knowledge and observation, private individuals 
who may desire to prosecute offenders, have the right to in- 
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form the solicitor and have him to frame a bill of indictment 
against the accused, endorsing upon it the name of the prose- 
eutor, as such, with such other witnesses as he may desire, and 
send the bill with the witnesses to the grand jury. The real 
prosecutor thus becomes responsible for the costs of a crimi- 
nal action which he has instituted. As a general proposition, 
it is not advisable for the prosecuting officer to send a bill to 
the grand jury, without endorsing upon it the name of a prose- 
cutor, except upon presentments, or when the parties have 
been bound over by committing magistrates, or where the so- 
licitor is directed by statute to send bills for particular offences. 
In these latter cases the prosecutions must be assumed to have 
been instituted on good cause and from proper motives, as 
well as upon due deliberation. 

The course of procedure hereinbefore indicated as the 
proper one, will have the effect of bringing to justice all no- 
torious offenders and all others that society may deem worthy 
of prosecution, and at the same time protect the public against 
frivolous or malicious prosecutions, and the attendant costs. 

It was stated on the argument that a serious accumulation 
of costs had accrued to some of the counties from the com- 
pensation allowed to witnesses summoned and sent before the 
grand jury upon matters of enquiry. The practice is unwar- 
ranted by law, and such witnesses are not entitled to pay for 
their attendance. So far as this and other practices equally 
objectionable are followed by solicitors, it will not be amiss to 
aay this much. A solicitor is not a judicial officer. He can- 
not administer an oath. He cannot declare the law. He can- 
not instruct the grand jury in the law. That function belongs 
to the Judge alone. If the grand jury desire to be informed 
of the law or other of their duties, they must go into coust 
and ask instructions from the bench. 

So the solicitor has no business in the grand jury-room. 
He is not a component part of that body. It is true, the 
grand jury is a component part of the court, but it is an inde- 
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pendent and self-acting body, clothed with the very highest 
functions, and, as such, is responsible to the law and to society. 
None but witnesses have any business before them. No one 
can counsel them but the court. They do not communicate 
with the solicitor, but with the court, either directly or through 
an officer sworn for that purpose. They act upon their own 








knowledge or observation, in making presentments. They act 
upon bills sent from the court, with the witnesses. The exam- 






ination of witnesses is conducted by them, without the advice 
or interference of others. Their findings must be their own, 
uninfluenced by the promptings or suggestions of others, or 
the opportunity thereof. We know there have been wide de- 
partures from the principles here announced, in this and, per- 
haps, in other judicial districts. It has become necessary, 
therefore, to review the ground, and recur to the earlier and 
more correct practice as it was established by those who have 
gone before us, and has been handed down by tradition and 
the recollection of the oldest members of the court. 

Having decided who are not entitled to pay as witnesses, it 
only remains to ascertain who are entitled to pay. The right 
is derived from Bat. Rev., chap. 105, secs. 30, 34 and chap. 
17, sub. secs. 343, which is but in affirmance of Rev. Code, 
chap. 28, sec. 9, and chap. 35, secs. 36 and 37. Bat. Rev., 
chap 105, sec. 30, provides that “the fees of witnesses, 
whether attending a term of the Superior Court or before a 
referee or clerk, shall be one dollar per day.” Section 31 
provides that “no witness summoned in a State case shall be 
allowed to prove attendance for more than one case for any 
one day,” &c ; and section 33 for proving attendance provides 
that “the certificate shall state the evs in which, and the 
party by whom, the witness was summoned.” The law to be 
extracted from these statutes seems to be this: Whenever 
the parties occupy the adversary relation of prosecutor and 
defendant, where a judgment for costs can be rendered against 
a defendant, as well as for him, there, in a court of record, 
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the witness is entitled to compensation. We think a just and 
liberal construction of the statutes will embrace both a “case” 
constituted by bill, before the grand jury, and a “case” con- 
stituted in court, upon indictment found. 

There is error. The judgment is reversed, and upon the 
ease agreed the action is dismissed. 


Per Curiam. Action dismissed. 








JAMES CALLOWAY and others r, T'E ORE KNOB COPPER 
COMPANY and others, 


In a joint action against,several defendants some of whom are residents 
of the State in whose court the action is brought, where such resident 
defendants are unnecessary or merely formal parties: Jt is not error, 
upon proper affi livit ant bond filed by the non resident defendauts, 
to remove the cause to the Circuit Uourt of the United States. 

The fact thit such. resident defendants were made purties to the action 
upon motion of the non-resident defendants, is im naterial and con- 
stitutes no wuiver of the right of the latter to a removal, 


This was a Motion in the cause heard before his Honor, 
Hfurehes, J., at Fall Term, 1875, of the Superior Court of 
AsHE county. 

The defendants moved the court upon affidavit and bond 
filed, to allow the action to be removed to the Cireuit Court 
of the United States. Upon the hearing, the motion was 
allowed. 

All other facts relating to the points raised and decided in 
this court, are fully stated in the opinion of Justice Ropman. ° 
. From the ruling of the court, allowing the motion, the 
plaintiffs appealed. 
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M. I. MeCorkle, for the appellants. 
Armfield & Fotk and Johnstune Junes, contra. 


Ropmayn, J. The plaintiffs brought their action to re- 
cover certain lands lying in Ashe county, of which the Ore 
Knob Company is in possession, and for an account of profits, 
&e. The plaintiffs claim title under a deed to them from 
George E. Miller and John L. Miller, made on November 6th, 
1854. The defendant company claims the land under a deed 
from the said George E. Miller (who had previously purchased 
the estate of the said John L. Miller) dated March 31st, 1873, 
to Clayton, and by him conveyed to the company. The de- 
fendants allege that the deed to plaintiffs was obtained by 
fraud, and that the grantors therein being very ignorant men, 
were informed and male to believe that it was merely a lease 
to search for minerals, &e. 

The action was brought against the company alone. But 
at Spring Term, 1875, of Ashe Superior Court, on motion of 
the company, the said George and John Miller were added as 
defendants, and filed answers stating substantially the same 
matters in defence as those contained in the answer of the 
company. 

The cause being at issue at Fall Term, 1875, Clayton, for 
the defendant company, made affidavit in due form that the 
property in dispute was worth over $500; that plaintiffs were 
citizens of North Carolina; that the company was incorpor- 
ated in Maryland, and that the president, directors and all 
the stockholders resided in that State ; and that by reason of 
prejudice and local influence, the defendants in his belief 
would not be able to obtain justice in the court in which the 
action was pending. The defondants also gave bond, as re- 
quired by the act of Congress. They thereupon moved that 
the action be transferred to the Circuit Court of the United 
States for trial, which motion the Judze allowed, and from 
his order to that effect the plaintiffs appealed to this court. 
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The act of Congress, under which the right to remove the 
case is claimed, is in the following words: 

“Third. When a suit is between a citizen of the State in 
which it is brought, and a citizen of another State, it may be 
so removed on the petition of the latter, whether he be plain- 
tiff or defendant, filed at any time before the trial or final 
hearing of the suit, if before, or at the time of filing said pe- 
tion, he makes and files in said State court an affidavit, stating 
that he has reason to believe and does believe that from preju- 
dice or local influence, he will not be able to obtain justice in 
such State court.” Rev. Stat. of U. S., 639. 

It is not denied that if the Ore Knob Company was the 
sole defendant, it would be a proper case for removal. But it 
is contended that when there is a joint action against several 
defendants, and some of them are citizens of the State, in 
whose court this action is brought, no such right to remove 
exists. Case of the Sewing Muchine Companies, 18 Wall. 
This may be true where all of the defendants have a common 
interest. But surely it cannot apply where the defendants, 
who are citizens of the State, disclaim any interest in the con- 
troversy, and are unnecessary, or, at best, merely formal 
parties. 

The pleadings in this case show that such is the case in re- 
spect to the Millers. It is not material that they were made 
defendants upon the motion of the company. That act being 
done “diverse intuitu,” was not a waiver by the company of 
its rtght to remove. The Millers are, nevertheless, unneces- 
sary parties. No judgment is prayed for or against them, and 
they disclaim all interest in the controversy, admitting that 
they had assigned all their estate to the company. 

Judgment below affirmed. Let this opinion be certified. 


Per Curiam. Judgment affirmed. 
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BENJAMIN FLEMING vo. T, A. STATON, 


A was indebted to B by account in 1866; B transferred the same to ™.. 
Afterwards, and within three years before action brought, A verbally 
promised C to pay the account. This promise was made subsequent. 
te the adoption of C.C. P. In an action brought by C upon the ac- 
count: Jt was held, that the assignee could only declare upon the 
promise made to him; and that as no promise had been made in wri- 
ting within three years before action brought, the action could not 
be maintained. 

(Finn v. Fitts, 2 Dev. & Bat., 236; Falls v. Sherrill, Ibid, 371; Me 
Curry v. McKesson, 4 Jones, 510; J’ hompson v. Gilreath, 3 Jones, 493; 
cited and approved ) 


Civiz Action, heard upon appeal from a judgment of a 
Justice of the Peace, before his Honor Judge Moore, at. 
Spring Term, 1875, of the Superior Court of Prrr county. 

The complaint was in the following words and figures : 


“T. A. Srarron, 
To Rosert Green, Dr. 


1866. To Lumber, $25.00 
Int. for two years, 3.00 
$28.00" 


The account was endorsed : 
“Pay the within account to B. Fleming. 


R. GREENE.” 


Upon the trial it was alleged that it was transferred to the 
plaintiff for a valuable consideration, and that the plaintiff was 
the present owner of the cause of action; that within three 
years next preceeding the commencement of this action, the 
plaintiff presented the account to the defendant, and that he 
promised to pay the same. 
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The facts alleged were admitted and the defendant relied 7 
upon the statute of limitations. “4 

Upon the hearing his Honor rendered judgment in favor of ; 
the defendant, and thereupon the plaintiff appealed. 7 

Carter, for the appellant. 

Walter Clark and Mullen cd Moore, contra. : 

Bynum, J. In Finn v Fitts, 2 Dev. & Bat. 236, it is de a 
cided that in an action begun by warrant, there is no other 7 
declaration than the statement, how the debt became due. 
And whether the plaintiff ’s case was made out by the original . 


promise implied by law from the delivery of the articles, or 
the subsequent express promise to pay for the articles so de- P 





livered, such case was embraced by the statement in the war- . 
rant. It is then further held, that had the action been com- h 
menced by writ, where a formal declaration is required, a 7 
count for goods sold and delivered, would equally have em- d 
braced the first and second promise, but that the promise must . 
be #dentical and by the sme man to the same man, else a re- y 
covery can be had only on the count on the new promise. : 
Where the old and new promises have been made to the same . 
individual in the same right, the action on the old promise will 

lie, and is the well settled form in this State, following the ' 
English courts, where this form of declaration is adopted. , 
When the defendant pleads the statute of limitations as a bar 
to the action, the plaintiff replies the new promise, which when , 
shown, is evidence of the renewal or continuance of the old , 


promise. So far have the courts gone in sustaining the decla- 
ration upon the original promise that in Falls v Sherrill, 2 
Dev. & Bat. 371, it was held that where an action is begun 
~ on a contract barred by the statute, a promise made after the 
~ action is commenced, is sufficient and will take the case out of 
the statute, because it is evidence of a continuing promise. 
In McCurry vy McKesson, 4 Jones 510, the same line of de- 
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cisions is aflirmed, and @/ is he/d, that where the old promise 
is barred and the new one relied on to repel the statute, the 
declaration must be upén the first assumpsit, and the second 
revives the first, provided it is made between the same parties 
to do the same thing. 

But while the decisions are uniform that it is proper to de- 
clare upon the original contract, they are equally uniform that 
the declaration must be upon the new promise, where the con- 
tract is made with one and the new promise to another. In 
Thomp-on vy. Gilreath, 3 Jones, 493, 7t ix held, that where a 
note without seal, payable to bearer, is transferred by delivery 
to several holders successively, and after three years from its 
maturity, a suit is brought on it, a new promise made to a 
previorfs holder, cannot avail a subsequent holder, to repel the 
statute of limitations. “If the new promise is to deliver a 
horse or other specified thing, in consideration ofthe old debt, 
of course the action must be on the new promise. So if the 
debt was due to the testator and the new promise is to the 
executor.” So also, in an action by an assignee of an insol- 
vent debtor, for money due him before his insolvency, stating 
the new promise to have been made to the plaintiff, the action 
must be on the new promise. 

To allow the operation of the statute as a bar to the action, 
to be defeated at all by a new promise, has been by the courts 
regretted as an unwise departure from the strict letter of the 
statute, and the direction of the decisions now is to adhere to 
the letter of the statute, except where a departure from it is 
settled by authority. But “there is no higher evidence of the 
law, than the forms of pleading, settled and adopted by uni- 
versal usage, through a long course of time.” The doctrine 
that the statute of limitations can be removed by proof of a 
new promise, has been restricted, first, to actions on promises; 
second, the new promise, to repel the statute, must be made 
to the same person and to do the same thing, in order to sup- 
port an action on the old promise; and third, when the orig- 
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inal contract is made with one and the promise relied on to 
repel the statute is made to another, who is the plaintiff in the 
-action, the cause of action is the new promise, and it must be 
‘declared on. Zhompson v. Gilreath,3 Jones, 493, and the 
authorities there cited and commented on. We have only to 
apply these principles to our case. The account sued on, was 
made by the defendant with, and was due to, one Greene, in 
1866, who sold and transferred it to the plaintiff. The defen- 
‘dant afterwards, and within three years before this action was 
begun, promised, without writing, to pay the account to the 
plaintiff. The assignee can declare only upon the promise 
made to him, but that promise was made after the adoption of 
the Code of Civil Procedure, the 51st section of which pro- 
vides : “ No acknowledge or promise shall be received as evi- 
dence of a new or continuing contract whereby to take the 
case out of the operation of this title, unless the same be con- 
tained in some writing signed by the party to be charged 
thereby, but this section shall not alter the effect of any pay- 
ment of principal or interest.” 

No promise in writing having been made within three 
years, the limitation prescribed in the statute, the action can- 
not be maintained. 

How it would have been, had the old and new promise been 
made to the same person in the same right, is an important 
question, not now presented, and upon which no opinion is 


given. 


There is no error. 


Pr Curiam. Judgment affirmed. 











thi 















. re 
ay gal car 


’ oe 
eb nD AP end > vider 


JANUARY TERM, 1876. 207 





State v. BRYANT. 





STATE v. J, B. BRYANT. 


Upon the trial of an indictment under chap. 32, sec. 72, Battle’s Revi- 
sal, (betting on a game of chance,) the jury returned a special verdict, 
finding: At the time specified in the indictment, there was kept a 
place on Wilmington street, in Raleigh, where there were sold, small 
oval shaped cards, with certain numbers on them; that there were 
also in a box a certain number of envelopes, containing each one card 
with a number on it. The party bought one of the cards, and was 
permitted to draw from the box an envelope; if the number on the 
card cerresponded with any one of the numbers on the eval card, the 
purchaser got ten times the amount invested. The envelopes and the 
oval cards were kept on a table at which the proprietor stood. The 
defend int bought and drew a card at the time specified in the bill of 
indictment. It was called a gift enterprise, and so licensed, Held: 
That the enterprise was a lottery, and the parties who sold the tickets 
were not indictable under said section, and the purchaser thereef was 
not indictable at all, for the reason that the statute did not make it 
an indictable offence to purchase lottery tickets. 


Inpicrment, tried before Watts, J., and a jury at January 
Term, 1875, of the Superior Court of Waxr county. 

The defendant was indicted under chap. 32, sec. 72, Battle’s 
Revisal, for playing at a game of chance. The jury rendered 
the following special verdict : 

At the time specified in the indictment, there was kept a 
place, on Wilmington street, in Raleigh, where there were 
sold small oval shaped cards with certain numbers on them; 
that there were also in a box a certain number of envelopes, 
containing each one card with a number onit. The party 
bought one of the cards and was permitted to draw from the 
box an envelope; if the number on the card corresponded to 
any one of the numbers on the oval card, the purchaser got 
ten times the amount invested. The envelopes and the oval 
cards were kept on a table at which the proprietor stood. 

2. The defendant bought and drew at the time specified in 
the bill of indictment. 
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3. It was called a gift enterprise and so licensed. 

4. If, upon this state of facts, the court be of the opinion 
that the defendant is guilty, the jury so find, otherwise they 
say for their verdict that he is not guilty. 

It was adjudged by the court that the defendant was not 
guilty, and thereupon the State appealed. 


Rushee & Bushee. for the defendant, argtied : 


Defendant is indicted in two counts, (amounting practically 
to one—the only variation being between a charge of playing 
and betting moncy,) for a violation of Battle’s Revisal, chap. 
32, sec. 72, for betting money or playing at a gaming table. 

The defendant is not indicted for a violation of section 69. 

The proceeding described is clearly a lottery. Bishop on 
Stat. Crimes, secs. 952, 953, 954, 955, 956. Bellv. the &tate, 
5 Sneed (Tenn.) 507, 509. ; 

It is not now indictable to construct a place at which games 
of chance are played, &c., as it was in 1848, as in ‘tate v- 
Guz ton, 8 Ired., 273. Rev. Stat., chap. 34, sec. 68, is not 
now in force. 

It is only indictable “to erect,” &c., and to play, &e., at a 
gaming table (other than a faro bank,) by whatever name 
called, at which games of chance shall be played. 

By admitted law of construction, “a gaming table, other 
than a faro bank,” means a table of like kind. It is not in- 
tended that a buyer of a lottery ticket should be indicted, 
because there was a table in the room in which the tickets 
were sold, upon which they were placed. Rev. Stat., chap. 
34, sec. 68; Rev. Code, chap. 34, sec. 72; Bat. Rev., chap. 32, 
sec. 72. 

As to what gaming tables were meant, see Bish. on Stat. 
Crimes, sec. 866; /itte v. Commonwealth, 18, B. Monroe 
(Ky.) 35, 39, 40. 

In a game there must be a winner and a loser, but in a lot- 
tery as the prizes are to be distributed in any event, the man- 
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ager does not win, because the ticket purchaser loses. Bisho~ 
857, 858. 


Serr.e, J. The enterprise described in the special verdict 
is a lottery ; and a lottery is a species of gembling ; and gamb- 
ling is immoral and is denounced by statute. But all gaiming 
is not immoral, and it may be that all immoral games are not 
prohibited by statute. And however immoral this or that 
game may be, we cannot go outside of the statute law of this State 
to punish those who play at them. The managers of a lottery 
and also their agents for selling tickets, are indictable under 
chap. 32, sections 69 and 90 of Battle’s Rev'sal; but these 
sections do not embrace persons who buy their tickets. 

The object of these two sections is to punish the chief offen- 
ders, who inaugurate and carry on the schemes specified there- 
in, but they were not framed to catch small and occasional 
transgressors of morals and propriety. 

This is not so however with sections 71 and 72 of the same 
chapter, which denounce faro banks and gaming tables (other 
than a faro bank), by whatever name such table may be called ; 
for in these sections the meshes are so adjusted as to catch 
both large and small; in fact all who participate in such 
games. 

The indictment in the case before us is framed upon section 
72, but the facts do not support it. 

The State lays stress upon the fact that the lottery, or game, 
if you choose, was carried on at a table. The classes of offen- 
ders specified in sections 69 and 70 cannot be enlarged, nor 
can those specified in sections 71 and 72 be diminished by the 
mere circumstance of the presence or absence of a table in the 
room or place where they carry on lotteries and games. 

In other words while the seller of a lottery ticket is indict- 
able, the purchaser is not, and simply for the reason that the 
statute makes it so. 

Can the fact that the purchaser of a lottery ticket, obtained 
14 
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it at a dable, instead of on the street, effect his guilt under the 
statute? We think not. 

We have examined Bishop on Statutory Crimes, and all the 
cases cited by counsel for the prosecution and defense, and as 
far as they are applicable to our statute they support the con- 
elusion at which we have arrived. 

The judgment of the Superior Court is affirmed. 

Per Coriam. Judgment affirmed. 





J. F. G. SPEARS and wife ce. R. L. SNELL. 


Battle's Revisul, chap. 5, sec. 3 provides: *‘The Judges of Probate in 
their respective counties shall bind out as apprentices,” all orphans 
whose estates are of so sm 1 value, that no person will educate and 
maintain them for the profits thereof. 

Therefore, where the uncle of au orphan was, upon petition, without no- 
tice to his mother, appointed guardian, and subsequently the mother, 
who had again married, filed a petition praying that the order of ap- 
pointment be revoked and that she be appointed guardian; and upon 
the hearing it appeared that the orphan's estate was very small, and 
neither of the parties offered to maintain and educate him for the 
profits thereef : Jt was held, that the court below erred in revoking said 
order and appointing the petitioner guardian, upon her filing bond as 

* required by the court; und that the orphan sheuld have been bound 
out as an apprentice. 

- The Probate Court of the county in which such orphan has acquired a 

' settlement has jurisdiction of the proceeding, which should be enti- 
tled In re A. B, &e. 

The Prebate Judge had avthority and ought, in the exercise of a legal 
discretion, upon the app ication of the step-father, acting in the name 
of his wife, uece wiihia « seasonal. time, to have revoked the or- 
der appointing the uncle gra di n, without notice to the mother, and 
heard the same de n»v0, 

The boy was a competent witness, and ought to have been examined in 
that character, and his feel’ngs an1 wishes ought te be allewed se- 
rious,consideration by the court, in the exercise of its discretion as to 
the persen te whose centrel he was to be subjected. 


This case was an Appgan from the decision of his Honor, 
Schenck, J., affirming his judgment of the Probate Court of 
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Canarets county, appointing the plaintiff guardian of one C. 
A. Snell, an orphan. The case was heard at Chambers, June 
19th, 1875. 

The following are the facts, as found by the Probate Judge : 

“J. F. G. Spears and his wife, Margaret, applied to the 
court, upon affidavit, to revoke the letters of guardianship 
heretofore issued to R. L. Snell, over the person and estate of 
Cyrus A. Snell, a minor, and to appoint the applicant, Mar- 
garet Spears, guardian of said minor. The said Spears and 
wife are persons of good character. The said Margaret is the 
mother of Cyrus A. Snell, by a former marriage. Cyrus is 
in his thirteenth year. He was born at his grandfather’s 
(Elias Snell,) now deceased, and has lived with and been raised 
by him. That his grandfather died during the year 1874. 

Margaret Spears lived with her father-in-law some three 
years after the birth of her said child, when she went to live 
with her father, leaving the child .with his grandfather at the 
request of the grandfather, who begged that he mignt keep 
him. 

J. F. G. Spears intermarried with Margaret Spears about 
seven years since, and after her marriage she applied for her 
son, but the old man persuaded her to let him keep him. The 
said Spears and his wife own very little personal property, and 
no real estate. They have three children. Spears is in debt. 

The defendant, Robert L. Snell, is a man of good character, 
is the owner of about $1,200 worth of real estate, and is in 
comfortable cireumstanees, is 2 resident of this county. He 
TOoided Wit his father Up tO the Uuae of lis death, and man- 
aged his affairs. Said Robert Snell sent the said Cyrus to 
school for six months, and is much devoted tohim. That said 
Robert has been married for ten years, and has no children. 

After the death of his father, Spears and his wife went to 
the defendant for the minor, and the defendant asked the 
child if he desired to go with them, when he cried and said 
he did not. The defendant thereupon refused to allow the 
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plaintiffs to take him without his consent. The defendant ap- 
plied to this court for the guardianship of said child, without 
giving notice to his mother. 

Since the commencement of this proceeding, the plaintiff, 
Spears, stated that he wanted the boy to work for him, but 
that he was angry at the time. Le said the plaintiff, Mar- 
garet, stated that she thought it best for the child if he were 
to remain with his uncle Robert. 

The plaintiffs live in the county of Mecklenburg, having 
moved there two years since. 

The following is the affidavit upon which the letters were 
granted to the defendant, and the court finds that the facts 
therein alleged, are true: 

Applicant R. L. Snell makes oath that he is the uncle of 
said minor; that said minor is in his thirteenth year; that 
said minor has been living with applicant all his life; that 
said minor’s father is dead and his mother is married again, 
and is living in another county; that said minor has an estate 
of about two hundred dollars. 

The defendant proposed to examine the minor, Cyrus, as a 
witness, when the plaintiff objected on the ground that it was 
against the policy of the law. The court sustained the objec- 
tion, and the defendant excepted. 

Upon the foregoing facts, it is the opinion of the court that 
the mother is entitled to the guardianship, and that as the let- 
ters were granted without notice to her, it is ordered that the 
said letters of guardianship granted to R. L. Snell on the 4th 
day of August, 1874, be revoked, and that letters of guar- 
dianship of the person and property of the said Cyrus A. 
Snell, a minor, be granted to Margaret Spears upon her en- 
tering into bond, in the sum of $500, with justified sureties. 

From the judgment of the court, the defendant appealed 
to the Superior Court. 

The case was heard on appeal by his Honor, Judge Schenck, 
at Chambers, in Charlotte, on January 3d, at 1876, when the 
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following judgment was rendered; that the judgment of the 
Probate Court revoking the letters of guardianship hereto- 
fore issued to the defendant as guardian of the person and 
estate of Cyrus A. Snell, be affirmed. 

And adjudged further: That Margaret Spears, the mother 
of said Cyrus A. Snell, is primarily entitled to the guardian- 
ship of the person and estate of said Cyrus, and the Probate 
Court of the proper county will appoint her accordingly, on 
her giving bond and security required by law. 

From the judgment of the Superior Court, the defendant 
appealed. 


M mitgomery. for the appellant. 
B erringer, contra. 


Pearson, C. J. This is a proceeding concerning the ap- 
pointment of a guardian for Cyrus A. Snell, an infant of the 
age of thirteen years. 

We think there is error in the conclusion of his Honor upon 
the facts found, (which the reporter will set out,) and feel 
confident that he would have given the wacle of the boy a 
right to the custody and control of his person rather than the 
ste; futhe, which is the effect of the order giving it to the 
mother, had not his Honor felt cramped by his opinion that in 
law the mother had a p:mary right. Herein he erred, and 
by this he was misled. In fact, he and the Judge of Probate 
and the counsel of both parties, altogether misconceived the 
case. 

The boy had no estate to be committed with his person to 
the charge of a guardian; he had nothing but his body to be 
put, by indentures of apprenticeship, into the keeping of some 
fit person who would undertake to educate him and give him 
a freedom suit and such other more favorable terms as the 
Judge of Probate, acting in his behalf, could induce the master 
to agree to. 












IN THE SUPREME COURT. 





Speaks and wife v. SNELL. 





In this contest between the step-father and the uncle, the 
interest of the boy seems to have been altogether overlooked. 
Neither of the contesting parties offered “to educate and 
maintain the boy for the profits of his estate.” Battle’s Re- 
visal, chap. 5, sec. 3.(1.) So the boy ought to have been 
bound as an apprentice. We would then have had the inden- 
tures which secure to him maintenance and an education ; true, 
to a very limited extent ; but “half a loaf is better than no 
bread.” Our bey, (I emphasize this, for the courts are the 
general guardians of all orphans,) is delivered to his step- 
father. The poor fellow, after serving until he arrives at the 
age of twenty-one, will have nothing to look to except a bond, 
in the penalty of $300, with condition properly to manage and 
account for his estate as guardian. See order of Probate 
Judge, which is affirmed by his Honor, leaving it indefinite as 
to the proper county in which the bond should be given. 

We have said enough to dispose of the matter; but as it 
will go back for final action, it is proper to give our opinion 
upon the several questions made on the argument before us. 

1. We think the Probate Judge of the county of Cabarrus 
has jurisdiction of the matter, which should be entitled “ Jn 
re Cyrus A. Snell,” so as to make him the prominent figure, 

and let his step-father, acting in the name of his mother and 
his uncle, intervene as secondary characters. Cyrus A. Snell 
was born in the county of Cabarrus, and has lived there ever 
since. His mother, supposing her to have any claim to the 
custody of his person after the age of nineteen, (three years,) 
had surrendered her claim to the boy’s grand-father, who lived 
in the county of Cabarrus, and in this manner the boy had 
acquired « settlement in that county of which it was not in the 
power of the mother to deprive him, and fix his settlement in 
the county of Mecklenburg, simply by the fact of her mov- 
ing into the latter county, especially after she had subjected 
herself to the control of a second husband. Suppose, by acci- 
dent or disease, the boy had become decrepid and a county 
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charge, could it be supposed, for a moment, that the accident 
of her going with her second husband to live in the county of 
Mecklenburg, when her husband had no homestead or other 
fixed estate, would charge that county with his maintenance, to 
the relief of the county of Cabarrus, where he was born and 
raised and in which he had acquired a settlement ? 

2. We think it clear, that the Judge of Probate, finding he 
had upon the application of the uncle, improvidently granted 
to him “letters of guardianship,” as styled in the record, 
without notice to the mother, of whose existence and residence 
the application informed him, had power and onght, in the 
exercise ef a legal discretion, upon the application of the step- 
father, acting in the name of his wife, made within reasonable 
time, to have called in the letters of guardianship, and heard 
the matter de nove, when all sides could have a showing. 

3. We think the boy was a competent witness, and ought 
to have been examined in that character. Indeed, we think, 
being the party mainly concerned, he had a right to make a 
statement to the court as to his feelings and wishes upon the 
matter, and that this ought to have been allowed serious con- 
sideration by the court, in the exercise of its discretion, as to 
the person to whose control he was to be subjected. 

4. It is not necessary to decide whether a mother upon the 
death of her husband is under a legal obligation to support 
her child after the age of nineteen, and is entitled to his ser- 
vices, for in this case, admitting that the mother is primarily 
entitle’, there are special circumstances to induce the court in 
the exercise of a legal discretion, to decide that the boy shall 
remain with his uncle, with an undertaking for maintenance 
and education. 

1. The boy during a long residence in the family of his 
grandfather and uncle, has formed attachments and associa- 
tions which he is unwilling to sever. At the age of 13, a mi- 
nor has a right to have his wishes and feelings taken into con~ 
sideratson, whether in the choice of a master as an apprentice, 
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or of a guardian to whom A/s estte and person are to be com- 
mitted, or of a friend who, without respect to the want of an 
estate, will undertake to provide for his maintenance and 
education, to prevent his being put out as an apprentice, as in 
our case. 

2. The mother had separated from the child and subjected 
herself to the control of a second husband, thus putting it 
out of her power to support the child without subjecting him 
to the control of a step-father, which she had no right to do. 
Consequently she was no longer entitled to the services of the 
child, and she agrees that it is better for the child to remain 
with his uncle. 

3. The uncle is a man of substance, and offers to provide 
for the maintenance and education of the boy. 

4. “The step-father” is un ler no legal obligation to support 
the boy, and consequently is not entitled to his services, to 
say nothing of the fact that the step-father is a man of small 
estate, has no land or fixed residence, and moves from place 
to place as a tenant or cropper. 

These and the other facts of the case, show beyond all ques- 
tion, that it is for the interest of the boy to remain with his 
uncle, and in the absence of any positive right, either in the 
mother or step-father, the court below, in the exercise of its 
legal discretion, should so order. 

This opinion will be certitied, to the end that proceedings 
may be had in the court below in conformity thereto. 


Per Curiam. Judgment accordingly. 
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STATE v. JOEL DISHMAN, 


Where, upon the trial of an indictment for larceny, the only evidence 
vgainst the defendant was: That when the witnesses for the State 
entered a still house where the stolen property (a hog) was founds 
between eleven and tweive o'clock at night, **the defendant was ly- 
ing on a pallet, app»rently asleep, and it was not shown that he awoke 
during the time the witness engiged in a conversation with his co- 
defendants, each of whom charged the other with the larceny; and 
there was no evidence a’invle connecting the defendut with the 
larceny: Jt was held, That the court below erred in refusing to charge 
the jury that the evidence was not sufficient to warrant the conviction 
of the defendant. 


Inpicrment for Zerreeny, tried before Furches, J, at Fall 
Term, 1875, of the Superior Court of Wixkes county. 

The defendant was jointly indicted with Daniel Dishman, 
Noah Hardin an] W. G. Creathan, for the larceny of a hog, 
the property of one Bartlett Mullis. 

Mullis was examined as a witness, and testified: That about 
the first of June, 1872, he lost a sandy or sorrel-colored hog, 
weighing about forty or fifty pounds, marked with a hole in 
his left, and an underbit in his right ear. 

On the trial, J. W. Redman testified: Tliat he was an offi- 
cer and had a warrant for the arrest of Noah Hardin and 
Daniel Dishman, and had been for some days trying to arrest 
them. On the night of the 4th June, 1872, about 11 or 12 
o'clock, he and one Osborn Anderson went to the still house 
of the defendant, Cheatham, in search of said Dishman and 
Hardin. Upon arriving at the still-house, he demanded to 
know who was in the house, and the defendant, Cheatham, 
said he would tell him if he would not shoot. He told him 
he would not, and witness and Anderson went in. In the still 
house they found the defendant Cheatham and his brother 
and Daniel Dishman, Joel Dishman and Noah Hardin. 

Joel Dishman was lying on a pallet, apparently asleep. 
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Witness found the head and liver of a hog cooked and hot, 
in a pot, with a sheep skin thrown over it. He asked what 
that was? The defendant (Cheatham) replied that it was his, 
and his brother’s “ edibles.” Upon examination, he found the 
fresh pork of a small hog in two other places in the still-house. 
He then charged them with stealing it. The Cheathams 
charged the defendants Hardin and Daniel Dishman with 
killing the hog and bringing it there, and the Dishmans and 
Hardin charged the Cheathams with killing it. 

Osborne Anderson was examined as a witness, and testified 
snbstantially to the same effect as Redman, except that he said 
that the Dishmans and Hardin accused the Cheathams of kill- 
ing the hog and bringing it to the still-house. 

The counsel for the defendant requested the court to charge 
the jury, that there was no evidence against the defendant, 
Joel Dishman. 

The instruction prayed for was refused by the court, and 
the defendant excepted. 

The court, after summoning up the evidence, charged the 
jury: That it was for them to determine the weight and effect 
of the testimony ; that they must be satisfied of the defen- 
dants’ guilt, before they could find him guilty ; that is, that he 
took the hog, or assisted in taking the hog of Bartlett Mullis, 
for the purpose of appropriating it to his own use, and with- 
out letting Mullis know that he had done so; that if the tes- 
timony satisfied them that the defendant did so take the hog, 
they should return a verdict of guilty; but if it did not so 
satisfy them, then they should return a verdict of not guilty. 

The jury rendered a verdict of guilty, and the defendant 
moved for a new trial. The motion was overruled and judg- 
ment pronounced, and thereupon the defendant appealed. 


M. I. McCorkle, for the prisoner. 
Attorney General Hargrove, for the State. 
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Serriz, J. We think his Honor should have charged the 
jery, in compliance with the prayer of the defendant, that 
there was no evidence to warrant his conviction. 

We are to take it that all of the evidence has been sent to 
this court. From this, it appears that when the witnesses for 
the State entered the still-house, between eleven and twelve 
o’clock at night, “the defendant Joel Dishman was lying on a 
pallet apparently asleep,” and it is not shown that he said any- 
thing or heard anything, or even woke up and remained silent, 
during the time the State witnesses were in the still-house talk- 
ing with the other defendants about the missing hog and the 
fresh meat. Why set forth the fact prominently, in the record 
of the evidence, that the defendant was apparently asleep, un- 
less that fact be of importance, and is to have its proper 
weight in determining the guilt or innocence of the accused ? 
And of what possible consequence could it be in determining 
that question, if it be true as contended by the State, that the 
defendant woke up and participated in the conversation about 
the lost hog? 

The only foundation for the suggestion that the defendant 
did awake and join in the conversation, is the very unsatisfac- 
tory statement that “when the Cheathams charged the Dish- 
mans and Hardin with killing the hog and bringing it to 
their still-house, the Dishmans charged the Cheathams with 
killing the hog,” &e. 

Let it be remembered, there was no charge in the warrant 
against Joel Dishman, and in view of the fact, already com- 
mented upon, the circumstance that, in making up the case 
for this court, the Cheathams and Dishmans are spoken of in 
the plural number, affords no sufficient ground to infer that 
there was any evidence against Joel Dishman. 

Let it be certified that there must be a venire de novo. 


Per Curiam. Venire de nove. 
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RALEIGH & AUGUSTA AIR LINE R. R. CO. o. J. J. WICKER 
and others, 


The rule for the assessment of damages to lands taken for railroad pur- 
poses, with regard to the benefit to the land arising from the con- 
struction of the road, as settled in this State, is: The jury shal! not 
deduct from, or set off against, the damages special to the land, a 
part of which is taken, any benefits arising from the railroad under 
construction, which are common to the owner and all other persons 
in the vicinity; but may deduct or set off any benefit peculiar to the 
land. 

The owner is entitled to recover, for the expense of any additional 
fencing of cultivated lands, made necessary by reason of the construc- 
tion of the road; but as he is not required by liw to fence uncleared 
or uncultivated land, and the expense of fencing such, should it at 
any future time be cleared or cultivated, is toe remote and unce: tain 
o be estimated, the same should not be taken into consideration. 

If by the construction of the road, water be ponded upon the land the 
owner may recover damages, if the ponding be the result of the ob- 
struction of a natural or artificial drain way; otherwise, if the pend- 
ing be the result of an alteration of the previous grade of the land, 
caused by the construction of the road bed, 

The danger that the cars of the railroad company may inure the cattle 
of the land owner without negligence, is not peculiar to the land 
owner, a part of whose land is taken, but common to all who own 
cattle near the line of the road; and as the owner is not required to 
abate the damages to his land, on account of any benefit he may de- 
rive from the road in common with adjacent land owners, be is not 

entitled to be compensated for any damages which are in like wan- 

ner common. 

(Fredle v. N. C. R. R. Co , 3 Jones, 89; State v. Kreble, 64 N.C. Rep., 

604, cited and approved.) 


This was a SPECIAL PROCEEDING tried upon appeal from the 
award of commissioners appointed to assess the damages 
arising from the construction of the road of the plaintiff 
through the lands of the defendant, before Buxton ./, at 
Spring Term, 1875, of the Superior Court of Moore county. 
Commissioners were appointed upon the petition of the 
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plaintiff to assess the damages arising from the construction of 
the plaintiffs rouwd bed through the lands of the defendant. 
The damages were assessed at the sum of four hundred dol- 
lars, and the plaintiff objected to the finding of the Commis- 
sioners on the ground that the damages assessed were excessive; 
the objection being overruled the plaintiff appealed. 

When the case was called for trial, all irregularities were 
waived and the only question submitted to the jury was as to 





the amount of damages. 

The plaintiff is a corporation originally chartered under the 
name of “The Chatham Railroad Company.” By a subse- 
quent statute, chap. 11, acts of 1871-72, the name was 
changed to “The Raleigh and Augusta Air Line Railroad 
Company.” — 

3y an act amending the charter of the Chatham Railroad 
Company (Private Acts 1862-63, chap. 26, sec. 7) it is pro- 
vided that in making the valuation, the said commissioners 
shall take into consideration the loss or damage which may 
accrue to the owner or owners in consequence of the land or 
right of way being surrendered, and the benefit or advantage 
he, she or they may receive from the erection or establishment 
of the railroad or works, and shall state particularly the value 
and amount of each, and the excess of loss or damage over 
and above the advantage and benefit shall form the measure 
of the valuation of said land or right of way. 

In Bat. Rev. chap. 99, sec. 15, entitled “ Railroad Com- 
panies” the rule of compensation is stated differently, it being 
provided “in determining the amount of such compensation, 
they (the commissioners) shall not make any allowance or 
deduction on account of any real or supposed benefit which 
the parties in interest may derive from the construction of the 
proposed railroad.” 

Preliminary to the introduction of evidence, the question 
was raised which rule of damages shall be adopted in this 
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case? The court held that the rule laid down in the charter 
should be adopted. 

It was in evidence that the plantation of the defendant 
consisted of two hundred and seventy-five acres of land, valued 
by the several witnesses at prices ranging from $5 to $8 per 
acre. The bed of the road upon the defendant’s land is two- 
thirds of a mile in length, and the land condemned for the 
use of the road covers about sixteen acres. The track runs 
within about a quarter of a mile of the defendant’s house. 
About two-thirds of the road runs through old fields and 
gullies, not fit for cultivation, and a small part thereof through 
valuable meadow lands worth ten dollars per acre. 

Owing to the gullies and ravines and also to the excavations 
and embankments of the road, there are three crossing places, 
one of these is the public county road, which by reason of an 
excavation has been changed from a direct line, requiring a 
detour of fifty yards down the track and fifty yards back in- 
stead of crossing directly over the road in its original course. 
Owing to insufficient culverts, water is sometimes ponded on two 
or three acres of the defendants’ land. The crossing near 
the dwelling used to be good. It is interrupted now. In 
running through the orchard a row containing twelve apple 
trees was buried to the height of two or three feet. Waste 
dirt from one to two feet in depth, and piles of rock from one 
to nine feet high are scattered along the line of the road, off 
the condemned land, and upon the plantation of the de- 
fendant. 

There was a great diversity of opinion among the witnesses 
as to the amount of damage sustained by the defendant. 
There was much evidence as to the advantages and disadvan- 
tages arising from the construction of the road. 

His Honor charged the jury: 

That the enquiry for them to make was: how much more 
was the land of the defendant damaged than benefitted by 
this railroad crossing it. In considering this question the 
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. jury are to remember that railroads were useful enterprises, 
promotive of public good, sanctioned by law, and authorized 
to enter upon the land of the citizens: so that there was noth- 
ing wrong or in the nature of trespass in the act of entry by 
this company. The object of this proceeding was to compen- 
sate the owner for the damage necessarily sustained. In mak- 
ing their estimate the jury should not take into consideration 
any mere fancied injury or benefit, or remote probability of 
advantage or disadvantage; they were to consider the direct 
consequences necessarily resulting from the railroad passing 
through the farm, not the remote speculative or contingent 
damage. For instance, they might take in consideration the 
circumstances mentioned in evidence, that about sixteen acres 
were appropriated for the track—the increased fencing re- 
quired—the ponding of water on the land, the space occupied 
by waste dirt and rock, the inconvenience occasioned by ob- 
structing the passage from one part of the farm to another, 
and the liability to injury to which the stock on the farm 
would be exposed. These were consequences flowing directly 
from the passage of the road through the farm and tended to 
render it less valuable. On the other hand the jury would 
reject from their consideration such circumstances as the worry 
of mind, or possible pillage of fruit, or other depredations 
apprehended by counsel in their argument, from railroad 
hands. 

To the charge of his Honor the plaintiff excepted. 

The jury rendered a verdict in favor of the defendant, asses- 
sing the damages at $450. 

Thereupon the plaintiff moved the court for a new 
trial, on account of error in the charge of his Honor, in 
including among the circumstances which the jury might 
properly consider, as depreciating the value of the land, “ the 
liability to injury to which the stock on the farm would be 


exposed.” 
The motion was overruled and the plaintiff appealed. 
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Manning, for the appellant. El 
Neill Mc Kuy, contra. Le 
: 
Ropman, J. I. The Judge below was of opinion that the jur 
rule for the measure of damages to an owner of land con- spe 
demned for the use of the railroad, prescribed in the charter of ari 
the company, (Private Acts 1862-63, chap. 26, sec. 7,) was mo 
different from, and controlled, that prescribed by the general ma 
law, (Bat. Rev., chap. $9, sec. 16,) and he dirceted the jury che 
in assessing the dameges, to consider and deduct therefrom the ex} 
benefits of the road tu the defendant's land. This o; inion of era 
the Judge was adverse to the defendant, and as he has not ] 
appealed, no question upon it comes to us for decision. ten 
As the question, however, is of gencral imy ortance and will age 
necessarily urise upon a new trial, it may be uscful to make wit 
some observations upon the opinion of the Judge on this Th 
point, although they are not necessary to a decision of the tak 
case. any 
It is an admitted rule that all special grants of special ben- bei: 
efits and privileges, whether to corporations or to individuals, wil 
contrary to the general law, are to be strictly construed, and oth 
will not be enlarged against the public by intendment. All anc 
such grants must be interpreted with and in subordination to the 
the general law, unless it clearly appears that the Legislature or | 
intended to depart from the general law and to rey cul it as pul 
respects the particular grantee, and to confer on him peculiar pla 
privileges. An illustration of this rule of interpretation is tak 
found in State v. Wrebbs, 64 N. C. Rep., 604. con 
The rule with respect to the assessment of damages to land dis} 
taken for railroads upon the point under consideration, is set- the 
tled in this State, #redle v. N. U. 2. BR. Co., 4 Jones, 89, to | 
and has been recognized in so many States that it may now ” 
be taken as the general law of the United States. Cooley Juc 
Con. Lim., 565 ; Swuze v. NV. J. Midlund LR. W. Co. N.J., to ) 
297; Walker v. Old Colony, &c., 2. W. Co., 103 Mass., 10; 
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Elizabeth Town, &e., LP. P. Co... Helm, 8 Bush. 681, (Ky.) ; 
Lee v. Tebo, dee., Re. R. Co.. 63 Mo., 178. 

The rule, as gathered from the cases cited, is this: The 
jury shall not deduct from, or set off against, the damages 
special to the land,a part of which is taken, any benefits 
arising from the railroad under construction which are com- 
mon to the owner and to all other persons in the vicinity, but 
may deduct or set off any benefits peculiar to the land. The 
charter may, without violence, be interpreted as meaning to 
express this rule, and if it does, it is in conformity to the gen. 
eral law. 

II. It is difficult to reconcile all the cases in which it is at- 
tempted to declare more particular rules for estimating dam- . 
ages in cases like the present. The following are consistent 
with the current of authority, and seem just and reasonable. 
The land owner is entitled to the market value of the land 
taken by the company. In addition to this, he is entitled to 
any damage accruing to the part not taken, by reason of its. 
being separated into two sections by the road, under which 
will be considered the difticulty of getting to one from the 
other by reason of the elevation or depression of the road bed, 
and of the piles of earth and stone along the line of the road; 
the inconvenience, if any, of having a tract cut up into small 
or irregular sections; that arising from the deflection of the 
public road crossing the railroad from its accustomed crossing 
place to another one, and all other injuries incidental to the 
taking of the land. That these were properly to be con- 
considered in the estimation, does not seem to have been a 
dispute on the trial. The jury were at liberty to consider 
them under the instructions given by the Judge, and they seem 
to have done so. 

There are three sources or grounds of damage which the 
Judge instructed the jury that they might consider, in respect 
to which his instructions are excepted to: 
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1. The expense of the additional fencing made necessary 


by the road. 

Every planter of cultivated land is required to keep it en- 
closed by a sufficient fence, and if the road makes necessary 
additional fencing to enclose the cleared land of the defen- 
dant, it is to be considered in estimating the damages to him 
from the road. Freedle vy. N.C. R. R. Co., ub. sup. Tf by 
reason of the steepness of the railroad cut or embankment, 
prohibiting the access of cattle from the land occupied by the 
company, no additional fencing is made necessary, of course 
nothing will be allowed on that aecount. 

As to the expense of fencing uncleared or uncultivated 
land, that should not be taken into consideration. The owner 
is not required by law to enclose such land, and it is not usu- 
ally done. No damage in this respect is done to the land in 
its present condition, and any damage by reason of the ne- 
cessity of fencing, in case the land shall at any future time be 
cleared, is too remote and uncertain to be capable of estima- 
tion. Moreover, the Legislature has thought proper not to 
impose on railroads in this State, the duty of fencing their 
lines of road. If, however, it should be held that every owner 
of wild land through which the road passes could recover as 
damages the cost of such fencing, a heavier burden would be 
imposed on the companies than if they were required to make 
the fences themselves. And as the fences would rarely be 
built, neither the company nor the public would receive the 
benefit which their erection is intended to secure. With this 
qualification we concur with his Honor as to this element of 
the damages. 

III. The Judge instructed the jury that they might consider 
the ponding of water on the land of the defendant. In 

Walker v. Old Colony, &c., 22. W. Co, 103 Mass., 10, a dis- 
tinction is taken between cases in which the ponding is caused 
by the obstruction of a natural or artificial drain way ; and 
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where it is caused by the alteration of the previous grade or 
slope of the land, by which the surface water on defendant’s 
land is prevented from running off as it was accustomed to do. 
In the first of these cases, it is held that the resulting damage 
should not be estimated in measuring the compensation to the 
land owner; but that in the second it should be. The distine- 
tion at first sight may seem over refined and unreal. But on 
reflection, it will be found te be a substantial one. In the 
first of these cases, it is the duty of the company in construct- 
ing its road bed to leave a space sufficient for the discharge of 
the water through its accustomed drain way, whether natural 
or artificial. If it fails to do so, any owner whose land is in- 
jured, whether he be one a part of whose land is taken for the 
road or not, may compel the company to discharge its duty by 
opening the drain to its previous capacity. And so if the ob- 
struction causes a nuisance, the corporation may be compelled 
to abate it. If the damage to the land of the defendant from 
this cause should be assessed to him, the corporation would 
acquire against him a right to pond his land perpetually, but 


, not against any adjoining or other person injured, or against 
the public if it creates a nuisance. These might deprive the 


corporation of its use of the defendant’s lands by reason of 


their right to compel it to open the drain. Under a rule which 
should subject the corporation to damages in cases of this sort, 
it would pay for a right which it could never get. And even 
if the ponding were entirely on the land of the defendant, so 


that this result would not follow, and the corporation would 
: obtain a perpetual right to flood the land, yet it is contrary to 
public policy to give to one not the owner of the soil, a right 
, to reduce any land to perpetual uselessness, without necessity 
and without a corresponding benetit to any one. 
The case of surface water is different. Every one has a 
right to build on or otherwise improve his own land, subject 
to certain equitable limitations which it is not necessary now 
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to state. If, as an incidental consequence of this lawful use, 
the flow of the surface water from adjoining land is obstructed, 
the owner of such land cannot recover damages as for a tort. 
Wood on Nuisances, 8. 383; Wale v NV. Y. Central R. R. 
Co., (N. ¥. 8. C.) 421 3 Liawstron Vv Taylor, 11 Exch. 369. 

As the defendant could not hereafter compel the corpora- 
tion to remove the surface water thus ponded on his land by 
the lawful construction of the road, he is entitled to have any 
incidental damage from that cause, assessed to him in measur- 
ing his compensation for the land taken. 

The case does not show the nature of the ponding on defen- 
dant’s land. The instructions of his Honor on this point 
were too general and not therefure strictly correct. But as 
they were not excepted to on that special ground, we should 
not be disposed to sustain the exception and to grant a new 
trial on that ground alone. 

3. His Honor instructed the jury that they might allow to 
the defendant damages on account of the possibility that his 
eattle might be killed by the trains on the road. He had 
previously instructed them that they might allow damages 
from the necessity for additional fencing, and we have said 
how far in our opinion his instructions on that point were cor- 
rect. It is clear that if the defendant is allowed as damages 
the expense of additional fencing on his cultivated land for 
preventing his cattle from straying on the road, he ought not 
to be also allowed damages for the danger which his cattle 
may incur by doing so. That is a risk which he has received 
an indemnity for. And it might be a question, whether if 
after having the expense of fencing allowed him, he should 
fail to maintain a fence, by reason of which failure his cattle 
strayed from his cleared land upon the tract of the road and 
were there run over, and the cars thrown from the track and 
the corporation thereby damaged, it could not recover damages 
from him for the neglect. It is said however, that admitting 
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that the defendant has been allowed compensation for the 
additional fencing of his cultivated land, he has been allowed 
none for fencing his wild land; that he has a right to graze 
his stock upon that, and that they may stray from there upon 
the road and be injured, and therefore he is entitled to be 
compensated for this risk which has not been allowed for, and 
that although it is true that if the cattle straying upon the 
road are injured by the negligence of the corporation their 
owner can recover damages, yet some cattle may be killed 
without negligence in the corporation, and for the increased 
danger of this sort the land owner is entitled to compensation. 
The answer to this is, that the danger that the cars may injure 
cattle without negligence and consequently without liability to 
an action, is not peculiar to the land owner a part of whose 
land is taken. It is common to all who own cattle near the 
line of the road, whether a part of their land is taken for the 
road or not. It is clear that those persons, no part of whose 
land is taken, cannot recover anything for this danger of pos- 
sible loss, and as the defendant is not required to abate the 
damage proper to him by reason of any benefits which he may 
derive from the road in common with the whole neighborhood, 
so he is not entitled to be compensated for any damages 
which are in like manner common, such as this we are con- 
sidering, or such as may arise from smoke, noise, &c. In 
Presbery v. Old Colony, de, N.C. W. Co., 103, Mass. 1, and 
Elizabeth town, e., R. R. Co., v. Helm, 8 Bush. (Ky.) 681, 
the court says, “such depreciation is not occasioned directly 
by any effect upon the land of which the construction or the 
maintenance of the railroad is the cause. It belongs to that 
class of results which necessarily arise from the exercise of 
the franchise granted to such corporations in consideration of 
the general advantage which the whole community are expected 
to derive from it. The annoyances to the land owner are the 
same in kind, with those which are suffered by the whole com- 
munity.” 
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We think the Judge substantially erred in holding that the 
danger of injury to cattle was an element in the damages to 
which the defendant is entitled. 


Per Curiam. Ventre de novo. 


STATE +, NANCY CARPENTER, 


The plea of “not guilty” by a defendant charged with an assault, 
makes it incumbent upon the State to prove everything necessary te 
establish his guilt: Hence, when on the trial below, the State fai‘ed 
to prove that the offence had been committed within two years be- 
fore the finding of the indictment, the defendant was entitled toa 
new trial, 


Invicrment for Assault and Battery, tried at Fall Term, 
1875, of Granam Superior Court, his Honor Judge Cannon 
presiding. 

The defendant pleaded “ not guilty,” and her counsel asked 
the court to charge the jury that “as the State did not show, 
or offer to show, that the offence was committed within two 
years before the finding of the indictment, the jury must 
acquit.” 

The court refused to charge as requested, and held that if 
the defendant relied on the statute of limitations, he must 
show it or give the State notice of such defence. 

The jury returned a verdict of guilty and thereupon the 
defendant moved for a new trial. Motion overruled. Judg- 
ment and appeal. 


No counsel for defendant in this court. 
Attorney General [lurgrove, for the State. 
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Serrtx, J. To an indictment for an assault and battery the 
defendant plead “not guilty,” and requested the court to 
charge the jury that as the State did not show, or offer to 
show, that the offence was committed within two years before 
the prosecution was instituted, they must return a verdict of 
not guilty. The court refused so to charge, and held “ that if 
the defendant relied upon the statute of limitations, he must 
show it or give the State notice of it.” This was error. 

The general issue “ not guilty” made it incumbent upor 
the State to prove every thing necessary to establish the guilt 
of the defendant. 

We believe a practice has grown up, under which the State 
does not usually, in the trial of misdemeanors, prove, in the 
first instance, venue, time, &c., unless some point be made 
thereon by the defendant, but this practice is permitted merely 
for convenience and the dispatch of business, and ought never 
to prejudice a defendant who, as in this case, relies upon such 
defences. 

The court might have permitted the prosecution to recall 
a witness and prove time, place, &c., when the defendant 
asked for instructions to the jury, but instcad of so doing a 
ruling was made to the prejudice of the defendant, for which 
there must be a venire de novo. 


> —— 
Per Curiam. Ventre de nvvo. 
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STATE vt, MARION ALEXANDER. 


It is not sufficient, to constitute the crime of larceny, that the defen- 
dant have the power to remove the property alleged to have been stolen, 
there must be some asportation thereof. 

(State v. Jones, 65 N. C, Rep. 395; State v. Butler, Ibid 309; State e. 
Jackson, Ibid 305, cited aad approved.) 


Inpictment for Zarcrny, tried before his Honor, Cannon, 
ZJ,. at Fall Term, 1875, of the Superior Court of Haywoop 
county. 

The defendant, with one James Alexander, was indicted for 
the larceny of a hog. 

All the facts necessary to an understanding of the case, as 
decided in this court, are stated in the opinion of Justice 
' Bynum. 

_ There was a verdict of guilty, and judgment, whereupon 
the defendant appealed. 


No counsel in this court, for the defendant. 
Attorney General Llargrove, for the State. 


Bynum, J. The defendant was indicted for stealing a hog 
running at large in the “range.” The hog was found dead, 
having been shot. Its ears had been cut off, and one of its 
hams skinned, but the skin had not been severed from the ani- 
mal, no part being cut off except the ears. There was no evi- 
dence that the hog had been killed elsewhere than where found, 
or had been removed from the spot where it had been killed. 
There was evidence that the defendant shot the hog and did 
the skinning. His Honor charged the jury, that if the defen- 
dant shot and skinned the hog, as alleged, and had it under 
his control, with the intent to steal, there was in law a sufli- 
cient asportation, and he was guilty. There is error. 
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To complete the crime of larceny, it is not sufficient that 
the defendant had the control of the article, that is, had the 
power to remove it, but there must be an asportation of the 
thing alleged to have been stolen. It is true, a very slight as- 
portation- will be deemed sufficient, yet there must be some 
removal to complete the offence. The case here shows that 
there was no removal of the hog, but that it remained in 
sifu, as it had been shot down. In the Stute vy. Jones, 65 N. 
C., 395, it was held that the turning of a barrel of turpen- 
tine, which was standing upon its head, over upon its side, 
with a felonious intent, was not such an asportation as consti- 
tuted larceny. Soin the Stute v. Butler, 65 N. C., 309, which 
is a case almost identical with this, it was held, that an indict- 
ment at common law, for stealing a cow, is not supported by 
proof that the cow was shot down and her ears cut off by the 
defendant with a felonious intent, because there was no aspor- 
tation of the ew, the thing charged to have been stolen. 
These cases and others of our own, as well as English, are de- 
cisive. State v. Juckson, 65 N. C., 305; Roscoe, 570, 2 Bish. 
Cr. Law, 804; 2 East, P. C., 556. 


Per Curiam. Judgment reversed. 
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JOHN B. GREEN ». ROBERT H. HOBGOOD. 


It is not sufficient for a defendant, for the purpose of perfecting an ap- 
peal from the judgment of a Justice of the Peace, to the Superior 
Court, to show that when the case was called for trial on the 3d of 
October, 1874, it was continued at the instance of his co-defendant 
until the 16th day of the same month; that on the said 3d of Octo- 
ber, another case, in which he was also defendant, and which in- 
volved the same merits, was tried, and judgment rendered against 
him, from which judgment his attorney appealed; and that then and 
there, in the presence of the plaintiff, his attorney gave notice to the 
Justice, that if neither his client nor himself could be present at the 
trial on the 16th, and if judgment should be rendered in favor of the 
plaintiff, he requested the Justice to make this entry, ‘‘an appeal 
prayed by the defendant H. alone, and granted as to him;” that he 
did not know whether the plaintiff heard this notice or not. The re- 
quirements of the State regulating appeals are plain and simple, the 
neglect of which should no longer receive the indulgence ef the 
courts, 

(Marsh v. Cohen, 68 N. C, Rep, 283, cited and approved.) 


This was a motion by the plaintiff to dismiss an appeal from 
the court of a Justice of the Peace to the Superior Court of 
GRanvit_x county. The motion was heard at July (special) 
Term, 1875, his Honor Judge Mvere presiding. 

The grounds upon which the motion to dismiss was based 
were, that no appeal was prayed by the defendant at the time 
the judgment was rendered against him in the Justice’s court ; 
that the plaintiff was not present, either in person or by attor- 
ney, at any time when an appeal was prayed, nor was any 
notice ever given to the plaintiff of an appeal by the defend- 
ant, as required by law. 

In support of the motion the plaintiff filed several affidavits 
which it is unnecessary to set out. 

The defendant resisted the motion, and offered in evidence 
the affidavit of A. S. Peace, Esq., his attorney, which was 
substantially as follows: He was of counsel for the defend 
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ant, Hobgood, at the time of the rendition of judgment in 
the case by the Justice of the Peace. He was at Butchville 
on the 3d of October, 1874, on which day the case was set for 
trial. The case was called by the Justice, and continued at 
the instance of the defendant, Chappel, to the 16th day of 
October. On the 3d day of October, the Justice tried the 
ease of John B. Green against Willis Rogers, R. O. Weathers 
and R. H. Hobgood, and that he appeared as counsel for Hob- 
good. In that case the Justice rendered judgment against 
the defendants, from which judgment, as counsel for Hob- 
good, he appealed. Believing the merits of this case were 
the same as those of the case aforesaid, he had no hope of 
preventing judgment being rendered against his client in this 
action when it should be heard on the 16th of October, and 
remembering the distance (eighteen miles) which he and his 
client resided from Dutchville, the place of trial, he then and 
there gave notice to the Justice that if neither his client nor 
himself should be present at the trial, and if the court should 
render judgment in favor of the plaintiff, to make this entry: 
An appeal prayed by the defendant, R. H. Hobgood, alone,, 
and granted as to him. He did not: know that the plaintiff 
heard the notice to the Justice, but he was present and might 
have heard it if he desired. Before this case was called for 
trial he had a conversation with the plaintiff, in which each 
party declared it to be his fixed purpose to appeal, should 
judgment be rendered against him. 

Upon the hearing his Honor allowed the motion, and dis- 
missed the appeal, whereupon the defendant appealed. 


No counsel for plaintiffs. 
A. S. Peace, Busbee & Busbee,and J. W. Hays, for de- 
fendant. 


Serre J. This is an appeal from an order of his Honor, 
Judge Moore, dismissing an appeal from a judgment of a 
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‘Justice of the Peace, upon the ground that no appeal was 
prayed by the defendant at the time of the rendition of the 
yjudgment, nor was the plaintiff present in person or by attor- 
ney at any time when an appeal was prayed, nor was any W 
notice of appeal from said judgment ever given to the plain- 
tiff as required by law. 
The statute regulating appeals from Justices of the Peace 
to the Superior Court, Bat. Rev. chap. 63, sec. 53, e¢ 8 g. pre- 
-scribes certain plain and simple requirements for perfecting 
appeals, the neglect of which so long since the Code went 
into operation, should not receive the indulgence of the courts. 
The matters of excuse presented by the defendant are not 


sufficient. li 

His counsel referred as to the case of Marsh v. Cohen, 68 
N. C. Rep. 283, but that is an authority directly in point 7 
against the defendant. tl 
It is there said, “if an appeal of which no notice had been . 
given to the opposite party, (the word n-, before notice is 
e 


omitted in the repert of the case, but this is evidently a mis- 
take) should be docketed in the Superior Court, while the di 


Judge would certainly refuse to try the case until reasonable ~ 1 
notice was given aad might dismiss the appeal, he might also di 
in his discretivn retain the case and allow a reasonable time 
ia which to give notice.” w 
In the case before us his Honor dismissed the appeal, as we ° 
think properly. , de 
His judgment is therefore affirmed. Let this certified, &e. : 

n 


Perr Curtam. Judgment affirmed. n 
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THOMAS GRAY und another », JAMES A. GAIT: ER, Ex’r, &c. 


When an executor converts his real and personal estate into notes andi 
mo.ey, so as to lead to a ressonable apprehension that the assets are 
not sufficiently secure in his hand-, it becomes the duty of the court, 
pending un action for an account aud payment of the assets, to pro- 
vide by an order in the cause, that the executer give bond for the 
protection of the axsets, and fer the performance of the final decree,. 
and upon his fai ure so to do, to wppoint a receiver, It is error to- 
appoint a receiver iu the first instance, 


Morton in the cause, heard before Cloud J. at Fall Term, 
1875, of the Superior Court of Davix county. 

The action was commenced at Spring Term, 1874, for an 
account and settlement. The facts in the case as disclosed by 
the record sent to this court upon the appeal are substantially 
as follows: 

James Gray died in the county. of Davie in the year 1873, 
leaving a last will in writing in which he appointed the defen- 
dant his executor. On the 20th day of September, A. D. 
1873, this will was admitted to probate, and the defendant 
duly qualified as executor. 

At Spring Term, 1874, of Davie Superior Court, the plain- 
tiffs after due notice upon aflidavit, moved the court to appoint 
a receiver of the assets of the testator in the hands of the 
defendant. The motion was allowed, and one William An- 
derson was appointed receiver by the court. Anderson failed 
to give bond as required in the order of appointment and did 
not accept, and at Fall Term, 1874, after due notice upon the 
affidavit of the defendant, the order appointing Anderson as 
receiver was vacated by the court. 

After due notice, the plaintiff upon the affidavit of L. Q.. 
C. Butler, again moved the court to appoint a receiver. The 
aftidavit of Butler is to the following effect: “ That James. 
A. Gaither, the defendant has sold his homestead tract of 
















IN THE SUPREME COURT. 





‘Gray and another v. Gartner, Ex’r., &c. 





land to Robert Albea, and has delivered possession in part of 
said land, and of a house on said land. That he owns no 
other lands. That he has publicly sold to the highest bidder 
his personal property over a week ago, including his house- 
hould and kitchen furniture, and that he now owns no real or 
personal estate except money or debts for his property sold. 

That it is reported that James A. Gaither has made these 
sales of his property with the purpose of removing from the 
State of North Carolina to Texas. That it is understood that 
sales, both of his real and personal property, were for cash, 
and affiant knows that some of the personal property has been 
delivered to the persons who are said to be the purchasers. 
That the removal of James A. Gaither from the State of 
North Carolina with the proceeds of the sale of his real and 
personal property would prevent the plaintiffs from collecting 
any judgment they may recover in the cause, except at the 
will and pleasure of J. A. Gaither. That said Gaither has 
sold the rents of the lands for the year 1875 recently, with 
which the plaintiffs seek to charge him in this suit, and has 
given no bond to secure any part of the assets in his hands as 
executor. 

The defendant resisted the motion, filing an affidavit to the 
following effect: That he is worth three thousand dollars. 
That he is not indebted exceeding fifty dollars. That he is 
worth as much now as he was on the day the testator appointed 
him as executor of his will. That at the time, and before the 
testator (who was an uncle of affiant,) made his will, affiant 
resided but two miles from him. That the testator well 
knew all about affiant, the value of his property, &c.,.and in 
view thereof committed the execution of said will to affiant, 
who accepted the same in good faith, has committed no breach 
of his duty and does not intend to do so. 

That while it is true that affiant did speak of removing to 
the West, and for some time intended to so, at no time did he 
intend to leave the State without first coming to a settlement 
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of his executionship and turning over to those entitled thereto 
the estate in his hands. That he spurns the idea insinuated 
; se . . 
in the application for a receiver, that he ever for a moment 


had any idea of carrying from the State one cent of his testa- 
tor’s estate. That it was the expectation of affiant and the 
plaintiffs that this action would have been tried at the last 
term of Davie Conrt, and if it had been, afliant intended to 
to settle up the estate and remove to Oregon, but when he 
ascertained that it would not be, and was not tried, on consul- 
tation with his counsel and those claiming interest in his testa- 
tor’s estate adversely to the plaintiffs, he gave up and aban- 
doned the idea of removing from the State. That defendant 
has sold his lands for $2,200.00 and has also sold such of his 
personal property, (some $400 or $500 worth,) as he would 
not need in the business in which he was about to engage, 
to wit: the manufacture of tobacco. 

That having entirely given up his intention of removing 
from the State, he has entered ‘into a contract of partnership 
with J. M. & A. Turner, who are experienced and successful 
tobacco manufacturers near Cool Springs, in the county of 
Iredell. That afflant expects to remove tu their said factory 
in a few days, which is only four miles from his present resi- 
dence. That affiant does not intend to remove from Iredell 
county, nor does he expect to remove any of his funds from 
that county, but honestly, and dona file, intends using them in 
manufacturing tobacco, and expects to make much larger 
profits therefrom than from farming. It is true (as it was his 
duty) that he has sold the rents of his testator’s lands for this 
year, but will keep the same and use the proceeds in a due 
course of administration of his testator’s estate. That affiant, 
in testator’s lifetime, and to his knowledge, advertised his said 
lands for sale.” 

Upon the hearing, his Honor allowed the motion of the 
plaintiffs, and one Martin R. Chaffin was, by the cour: ap- 
pointed receiver. ; 
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From the ruling of his Honor the defendant appealed, upon 
the ground that the facts in the case are not, in law, suflicient 
*to warrant the ruling of the court. 


Wilson, for the appellant. 
Bailey and Clement, contra. 


Pearson, C.J. When an executor is guilty of a devastavit 
by applying the funds of the estate to his own use, it is the 
duty of the court to appoint a receiver and take the estate out 
of his control. 

In our case there is no allegation that the executor has mis- 
applied the funds of the estate to his own use; but the mo- 
tion for a receiver is put on the ground that the estate is inse- 
cure in the hands of the executor by reason of the fact that 
he has sold his land and personal prope.ty and now has no 
estate except what consists of money and notes, which can be 
easily removed out of the jurisdiction of the court. When 
an executor becomes insolvent after his appointment, or his 
insolvency was not known to the testator, it is the duty of the 
court to require him to secure the fund by a sufticient bond. 
Otherwise when his insolvency is known to the testator—for 
it may be that he would rather confide in an insolvent man in 
whose honesty he has full confidence—than in one whose sol- 
vency is not doubted. ° 

So, when an executor is a non-resident, so that the court 
can take no personal control over him, he is required to give 
security. So when an executor converts his real and personal 

estate into money and notes, so as to lead to a reasonable ap- 
prehension that the assets are not sufficiently secured, as is 
found to be the fact in this case, it becomes the duty of the 
court, pending an action for an account, and payment of the 
assets, by an order in the action, to provide for the security of 
the fund. Thus far, we agree with his Honor, but the doc- 
trine of the court only justifies an order for the protection of 
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the assets against this apprehended danger in the first instance, 
and does not justify an order for the appointment of a re-_ 
wiver, as in case of a dereliction of duty on the part of the 
executor in dircct reference to his management of the estate. 

There is error. This 6;inion will be certified to the end 
that an interlocutory order may be made in the court below, 
requiring the exccutor to give bond, &e., for the protection of 
the assets, and to perform the final decree in the cause, and in 
esse he fails to give such bond, that a receiver may be ap- 
pointed. 


Per Curram. Judgment accordingly. 


LEONIDAS ©. EDWARDS ¢«. ARCHIBALD KEAR-EY. 


No levy of execution upon property or sale under the same, made sub- 
sequent to the ratification of the present Constitution of this State, 
and the Act of 1863, Bittle’s Revisal, chap. 55, (known as the 
** Homestead Law,”) will divest the riglit of the defendant in execu- 
tion toa homestend; and it is immaterial whether the debt upon 
which judgment has been recovercd was contracted prior or subse- 
quent to the atoption of the Constitution and said Act, 

(MeKetian v Terry, 64 N. C. Rep. 25; Crummen v. Bennett, 68 N. C. 
Rep. 484; Wilson v. Sparks, 72 N. C. Rep. 208; Aldott v. Cromortie, 
72 N. ©, Rep, 292, and J/ill v. Kesler, 63 N. C. Rep. 437, cited and 
approved.) 


. 
° 


Civu. Action, in the nature of Zjectment. tried before his. 
Honor, Jwlye Albertson, at Spring Term, 1873, of Gran- 
vitLE Superior Court. 

The plaintiff offered in evidence various judgments ren- 
dered against the defendent for debt, interest and cost, and 
docketed in Granville county, as follows : 

One on the 16th day of December, 1868, and one on the 

16 
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ail _Epwanps, KeARsEY. an 
16th day of October, 1868, and one on the 7th day of Jan- 
uary, 1869. 

The plaintiff further ofere] in evidence writs of fiert 
Jfacias issued upon these julgements respectively, and levied 
upon the locus in gue, and also writs of vend itiont exponas, 
It was in evidence, that by virtue of the writs of venditioni 
exponas, the sheriff, after due advertisement, offered the /ocus 
in quo for sale,.as the property of the defendant, to the 
highest bidder, at public auction, on the 6th day of March, 
1869, when the plaintiff became the purchaser and took the 
sheriff's deed therefor, dated March 6th, which deed was duly 
registered and offered in evidence by the plaintiff. 

It was further in evidence that the debts for which the said 
judgments were rendered were contracted prior to the adop- 
tion of the present Constitution of North Carolina. 

On behalf of the defendant, it was in evidence that at the 
time of said levies and sales, the /ocu« in guo was the only real 
estate owned by him, and did not exceed the value of one 
thousand dollars, and that the defendant and his family re- 
sided thereon. That the whole of said land was sold abso- 
lutely by the sheriff, no homestead ever having been allotted 
to the defendant. 

The defendant further offered to prove by competent evi- 
dence, that on the 22d day of January, 1869, he applied to a 
Justice of the Peace, for the county of Granville, for an al- 
lotment of his homestead in the wcus in gue. That in ae- 
cordance with his, application, three disinterested freeholders 
were appointed by the said Justice to allot to the dofcndant 
his homestead. That the commissioners so appointed did as- 
sign to the defendant the whole of the vcus in quo, as a home- 
stead, and duly made a re, ort thereof according to law. That 
this report was returned to the office of the Register of Deeds, 
for registration, but the report having been lost or mislaid af- 
ter it came to the hands of said officer, was never registered. 
That diligent search had been made for the report, but the 
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same could not be found. The defendant then introduced in 
evidence a correct copy of said report. The plaintiff objected, 
and the evidence was ruled out by the court. To this ruling 
of the court the defendant excepted. 

The court instructed the jury, that if they believed the evi- 
dence they should find for the plaintiff. To this the defen- 
dant again excepted. 

There was a verdict and judgment for the plaintiff, where~ 


upon the defendant appealed. 


Attorney General Hargrove, for the appellant. 
Haywood and Batchelor & Son, contra. 


Bynum J. As the case states particularly the dates of 
docketing the several judgments, and that writs of fiert 


Ffacias were issued on the judgments and levied upon the 


lands, which were afterwards sold under writs of venditiont 
exponas, und no reference whatever is made to the time of 
the levy, we think it is sufficiently clear that no levy was 
made upon the land until after the judgments were docketed. 
As the judgments were not docketed until after the adoption 
of the Constitution and the Act of 1868, Bat. Rev. chap. 55, 
known as the homestead law, any levy subsequent to that 
time would not divest the defendant of his right of homestead. 
McKeethan v. Terry, 64 N. C. Rep. 25. In the light of our 
decisions, it is immaterial whether the judgment debts were 
contracted prior or subsequent to the homestead law, the 
defendant was entitled to the benefit of its provisions, and his 
title to the land and right of possession are not divested by 
the sale and sheriff's deed. /ill v. Kesler, 63 N. C. Rep. 
437. Crummen v. Bennett, 68 N. C. Rep. 494. Wilson v. 
Sparks, 72 N. C. Rep. 208. Abbott v. Cromartie, 72 N. C. 


Rep. 292. 
here is error. Judgment reversed. 


Per Curiam. Venire de neu. 








IN THE SUPREME COURT. 





State v. YANCEY. 





STATE v. WARREN YANCEY. 


A threat to use a deadly weapon, with a present power to do so, is jus- 
tifiable in the protection of the property of the defendant, where it 
appears that no battery ws committed and the defendant did not use 
the weapon for any other purpose than the actual protection of his 
property. 

Inpicrment for assault, tried before his Honor Jfoore J, at 
July Special Term, 1875, of the Superior Court of Granvitte 
county. 

Trial by jury having been waived his Honor found the 
following facts: On 9th day of January, 1875, about 12 
o'clock, the prosecutor, William D. Royster, was in the public 
highway near Nutbush Bridge in the county of Granville, and 
the defendant was in an adjacent field. The defendant rode 
up to the fence which separated the field from the highway 
and asked the prosecutor if he had seen any hogs. The 
prosecutor said he had not. The defendant, who was riding 
on a mule, turned. to ride off when the prosecutor hailed him 
and asked if he had paid a debt, for which the prosecutor was 
asurety. The defendant stopped and answered no. The 
prosecutor then said “ Warren, you have got my saddle? 
The defendant said “no, I bought this saddle of a horse 
drover and paid him $8.00 for it. The defendant then got off 
his mule. During the conversation the prosecutor took hold 
of the stirrup leather of the defendant’s saddle, and while 
holding it he called to one Thomas Parham, who was some 
_ distance off and said, “Oh! Tom come here.” The defen- 
dant twice requested the prosecutor to “ turn loose” hissaddle, 
with which request the prosecutor refused to comply. - When 
the defendant saw Parham approaching, putting his hand into 
his pocket and taking his knife therefrom he said to the pros- 
ecutor, “If you don’t turn my saddle loose I'll cut you 
loose. The defendant at that time was distant five or six feet 
from the prosecutor and started towards him. The prosecutor 
did turn loose the saddle and stepped back from the mule. 
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Upon this state of facts the court adjudged that the defen- 
dant was guilty and sentence was pronounced. Thereupon 
the defendant appealed. 


Young, for the defendant. 
Attorney General Hargrove, for the State. 


Reave J. When the defendant drew his knife and threat- 
ened the prosecutor and started towards him, being already 
within five or six feet of him, this was undoubtedly an 
assault, and the defendant is guilty, unless the conduct of the 
prosecutor made the assault justifiable. 

The prosecutor, at that time was committing a trespass upon 
the property of the defendant in his presence, by holding on 
to the defendant’s saddle and claiming it as his own, and call- 
ing to another for help with the purpose of taking it by force, 
as the defendant had reasonable ground to believe. This con- 
duct of the prosecutor was not such as to justify an actual 
battery with the knife in the first instance ; but the defendant 
had the right to do what was necessary to make the prosecutor 
let go his saddle, beginning with moderate force, and increas- 
ing in the ratio of the resistance, without measuring it in 
golden scales. We are not left to any speculation as to 
whether he used too much or too little force; for the result 
shows that he used just enough to accomplish his purpose. If 
he had used more he would have injured the prosecutor. If 
he had used less, and allowed the prosecutor’s help to come 
up he would have lost his property, or engaged in an unequal 
contest, with probably serious consequences. 

A threat to use a deadly weapon, with the power to do it, 
may often be justifiable, when a battery with the same would 
not be. And this is one of those cases. 

There is error. This will be certified. 


Per Curram. Judgment reversed. 
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:1ATE ec. CEPHUS HUDSON. t 


Where the jury return a verdict of ‘guilty of shooting,” upon an in- 
dictment for an assault and battery, drawn in the usual form, judg- 
ment will be arrested. 

Whether, if the bill had charged that the assault was made, by shooting 
‘at the prosecutor, the verdict could be sustained, Quere ? 

{State v. Arrington, 3 Murphy 571, cited and approved.) 


Inpicrment for Assault and Battery, tried before his Honor 
Wa ts, J. at Fall Term, 1875, of the Superior Court of 
GRANVILLE county. 

The indictment was drawn for an assault and battery in the 


\ 


usual form. 

The jury returned a verdict of “guilty of shooting” and 
thereupon the counsel for the prisoner moved the court in 
arrest of judgment. 

The motion was overruled and the defendant appealed. 


No counsel in this court for the defendant. 
Attorney General Llaryrove, for the State. 


Bynum, J. The defendant was indicted for an assault and 
battery, in a bill drawn in the ordinary form. The jury for 
their verdict returned “ that the said Cephus Hudson is guilty 
of shooting.” Shooting at what? In whatdirection? If at 
any human object, was that object within the carrying dis- 
tance of the gun, so as to constitute an assault? If the in- 
dictment had charged that the assault was made by shooting 
at the prosecutor, possibly the verdict could be sustained by 
the reasonable certainty of its meaning, to be obtained by 
construing the bill and verdict together. But the instrument 
eontains no such charge, and the verdict standing by itself is 
therefore senseless, certainly it is not responsive to the indict- 
ment. The courts should never allow such absurd and irre- t 
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sponsive verdicts to be recorded. They should have the jury 

to correct them, so as to be in conformity to law and to pre- 

sent an intelligent record. tute v. Arringtur, 3 Murph. 511. 
: There is error. 











Per Curiam. Judgment arrested. 
STATE v. WILLIAM E. NORWOOD. 


Where, upon the trial of an indictment for larceny, the court charged 
the jury: ** To decide the case by the evidence alone; that on account 
of the co'or of the defendant. (whe was a white min,) they should re- 
quire n» other or stro ger proof to c avict him, than they would if the 
prosecutor (who was a colored man) were on trial and the defendant 
were his prosecuter. That the proposition, ** that before the jury can 
convict on circumstantial evidence, they must be as well satisfied of 
the guilt of the accused, as if one credible eye witness had testified 
to the fact,” was not a rule of law, bat only an illustration—all that 
was intended by the comparison, was to inform the jury that they 
must be fully satisfied, beyond a reasonable doubt. ef the guilt of the 
accused, Whena single eye witness swears to the fact of guilt, if 
the jury believe him, there is an end of the matter; while in many 
cxses of circumstantial evidence, the mental operations are much more 
complex, and then the comparison might mislead instead of assisting 
the jury. In either case the jury must be fully satisfied. The ex- 
pression, ** testimony of an eye witness,” is no more a fixed phrase in 
the law, than ** reasonable duubt.” And after the case had been sub- 
miited te the jury and they were about leaving the box, the court 
further charged: Gent'emen, you will tind whether the defendant is 
guilty on the first or second count—that is, whether he is guilty of 
larceny, o of receiving the stolen goods knowing them to be stolen, 
if you find him guilty at all: J¢ was held. that there was no error in 
the matter of the charge, nor in the manner of submitting it to the 


jury. 


Inpicrment for larceny and receiving goods knowing them 
to be stolen, tried before his Honor Judge AM/wure, and a jury, 
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at July (Special) Term, 1875, of the Superior Court of Gran 
VILLE county. 

The defendant, a white man, was indicted for stealing to- 
bacco, the property of a colored man. In his argument to 
the jury the solicitor alluded to this fact and urged them to 
guard against the prejudice of race. 

His Honor in his charge urged the jury “ to decide the case 
by the evidence alone; that on account of the color of the 
defendant they should require no other or stronger proof to 
convict him than they would if the prosecutor were on trial 
and the defendant were his prosecutor.” 

To the charge of his Honor the defendant excepted. 

The defendant’s counsel upoa the argument stated as a rule 
of law, “ before the jury can convict on circumstantial evidence, 
they must be as well satisfied of the guilt of the accused as if 
one credible eye witness had testified to the fact,” and re- 
quested his Honor so to charge. 

His Honor declined to give the special instruction prayed 
for, and charged the jury, “Such was not a rule of law, but 
only an illustration—all that was inten led by the comparison 
was to inform the jury that they must be fully satisfied 
beyond a reasonable doubt of the guilt of the accused. When 


a single eye witness swears to the fact of guilt, if the jury 


believe him, that is an end of the matter, while in many cases 
of circumstantial evidence the mental operations are much 
more complex, and then the comparison might mislead instead 
of assisting the jury. In either case the jury must be fully 
satisfied. The expression, ‘testimony of an eye witness’ is 
no more a fixed phrase in the law than “ reasonable doubt.” 

The defendant again excepted. 

After the case was submitted to the jury and when they 
were about leaving the box, his Honor said to them, “ Gentle- 
men, you will find whether the defendant is guilty on the first or 
second count—that is, whether he is guilty of larceny or of 
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receiving the stolen goods, knowing them to be stolen, if you 
find him guilty at all.” 

The jury returned a verdict of guilty of receiving the goods 
knowing them to have been stolen. The defendant thereupon 
movel th: exact for a veutre de novo, The motion was over- 
ruled and the defendant appealed. 


Young, for the defendant. 
Attorney General [lirgrvve, for the State. 


Pearson, C. J. We have given to the elaborate argument 
of the counsel for the defendant full consideration, and do 
not, by the aid of it, see in the charge, or in the manner of 
submitting the case to the jury, any error of which the de- 
fendant has a right to complain. 

The propriety of the allusion by the Solicitor to the fact, 
that the prosecutor was a colored man and the defendant a 
white man, depends on the incidents and surroundings of the 
trial, which are not set ont in the statement of the case. But 
the defendant has no ground on which to complain of the 
charge, for his Honor holds the scales of justice even. 

Indeed, it may be thought that his Honor leaned to the side 
‘of the defendant in order to meet a prejudice against a white 
man who would steal from a negro. Although the crime of 
stealing admits of no degrees of comparison as “mean, 
meaner, meanest,” it may be that by reason of prejudice, in 
the county of Granville, a white man who steals from a negro 
is wean in an extra superlative degree. But of this, we are 
are not informed by the record. 

No error. Certified. 


Per Curiam. Judgment affirmed. 
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P. N, HEILIG and others, Administrators », H. A. LEMLY and ED- 
WARD SHAVER, Adm’rs, &c. 

Where a sheriff, who by negligent delay in collecting an execution, had 
rendered himself liable to the plaintiff, paid off the debt in his own 
exoneration, and took an assignment from the plaintiff to a third per- 
son in trust for himself; Z/e/d, that the judgment was not thereby ex- 
tinguishec, and nothing else appearing, the assignee was entitle:l to 
an alias execution thereupon, 

(Bowen v. Jones, 13 Ired. 25; McLeod v. McCall, 3 Jones 87; Stewart v. 
Rutherford, 4 Jones 483.) 


This was a Morion in the cause, heard before his Honor, 
Cloud, J., at Fall Term, 1875, of the Superior Court of 
Rowan county. 

It was admitted that the plaintiffs obtained judgment 
against the defendants’ intestate and others at Fall Term, 
1869, of Rowan Superior Court, for the sum of one thousand 
dollars, and interest thereon from the 20th day of September, 
1869, and also for costs. That an execution issued to the 
sheriff of said cqunty, returnable to Spring Term, 1871; that 

- after the said execution was spent, and while the same was in 
the hands of W. A. Walton, the then sheriff of Rowan county,” 
who was sheriff at the time the execution issued, said Walton 
paid to the plaintiffs the amount of said execution, before the 
same had been returned to court, and the plaintiffs endorsed 
the execution, as follows : 

“T assign the within execution™to L. W. Walton, without 
recourse, August 28th, 1871,” the same_being signed by-all of ‘ 
the plaintiffs. zk 

It was further admitted that L. W. Walton was the son of 
W. A. Walton, the then sheriff of Rowan county ; that the 
said sheriff paid the value of the execution with his own funds 
and had the same assigned as aforesaid. coe \ic 

The plaintiffs moved the court for leave to issue execution 
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against the defendants for the collection of the judgment for- 
the benefit of L. W. Walton. 
The defendants counsel resisted the motion upon the grounds: 
1. That there had been no legal assignment of the judg- 
} ment to L. W. Walton. 
2. If there was an assignment, it was made with the money 
of the sheriff of Rowan county, and that an assignment made 
under such circumstances was contrary to public policy, and 
therefore void. 
Upon the hearing, the motion was allowed by the court, and 
the defendants appealed. 


McCorkle & Bailey. for the appellants. 
Battle, Buttle & Mordecay and J S Llenderson, contra. 


Ropman. J. The question is whether a Sheriff who has 
made himself liable to a plaintiff by his negligent delay in 
collecting an execution, and who pays off the debt in his own 
exoneration and takes an assignment from the plaintiff to a. 





third persan in trust for himself, has thereby extinguished the 
judgment, so that he cannot have an a/ius execution issued to 
another officer upon it ? 

The cases cited by the learned counsel for the defendants 
from New York do certainly establish that, in that State, upon 
grounds of public policy, the judgment is absolutely extin- 
guished. Jived v. L’ruyn, T Jolins., 426; Sherman v. Boye, 
15 Johns., 443; Begelow v. L’revost, 5 Till, 566, and others. 
which may be found cited in a note to Herman on Executions, 
205. Nor is this doctrine confined to New York. It is so- 
held in Alabama: J’uuntree v. Weaver, 8 Ala., 314; Boren 
v. MyGehee. 6 Porter, 432; Crutchfild vy. Haynes, 14 Ala, 
49; in Tennessee, Smith v. Herman, 1 Cold., 141; but see 
Lintryv. Thompsen, 1 Head, 456; in Missouri, Garth v. 
Campbell, 10 Mo., 154; in Maine and Massachusetts, unless 
the Sheriff takes an assignment from the plaintiff, the judg- 


3 mars. 
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HEILEG and others, Adm'rs, ”, Lewuer and Smaver, Adm’rs, &c. * . 
ment is extinguished, but if he does, it is not. Whittier v. €J 
Teimingroay, 22 Me., 238; Allen v. Tol-ten, 2 Mass., 133; J 
Dini vy. Snell, 15 Miss., 481. So in Georgia, Arnett v. Clow/, i 
2 Ga., 53; and perhaps in some other States. 

The foundation of all these cases seems to Be that of Peed : 
v. Pruyn. In that case the Sheriff having a ca. xa against t 
Staats, under which Staats was arrested, procured him and i 
Pruyn to confess a judgment in favor of the plaintiff for a ‘ 
larger sum, and the Sheriff paid the amount of the execution ‘ 
to the plaintiff. Ina few days he took out a ca. sa, on the 
juligment confessed by Staats and Pruyn, and took their note 
for a still larger sum, and gave them a receipt for the amount 
of the first judgment. Afterwards the Sheriff advertised the 
1 


property of Pruyn and Staats for sale under an execution 
upon the judgment confessed, and they moved to set aside the 
execution, and for an entry of satisfaction on the judgment 
confessed. The court granted the motion, and there can be 
no doubt was right jn doing so. , 

A sheriff who has an execution against a defendant and as , 
the price of indulgence takes fron him a judgment confessed, 
or a note, for a larger sum, is guilty of oppression and of a 





* breach of official duty, and on grounds of public policy such 
judg nent confessed, or note, must be held void, notwithstand- 
ing the sheriff has paid the plaintiff in the original judgment 
the amount of his claim. And « fortior? any Rets of the 
sheriff after he had acquired his interest, under an execution 
whether issued unon the original julgment. confessed, were in 
like manner void as to the defendant in the execution. This 
last proposition has long been settled. Bat. Rev. chap. 25, 

* Coroner ; chap. 106, Sheriff; Browu v Sones, % Tred. 25 ; Me, 
Leoly Metin, 8 Jones.87; Stewrrt v lutherford, 4 Jones 
483. An the first we conceive to be equally clear upon gen- 

eral principles. See also Bat. Rev. chap. 106, sec. 17. 
Kent, J“, in deliverins the opinion of the court (after citing 
the cases of Wallace vy Weedule, Noy.107: Langdon vy Wallis, 
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€, Lutw., 5875 Speake v Richards, Woh. 206, and Ward v 








Hlauchel, 1 Keb. 551,) says, “The practice of sheriffs of pay- 
ing executions themselves, and taking security and judgment 
bounds from the party over whom they have at the time such 
means of coercion is to be strictly and vigilantly watched by 
the courts. Such hwuanity is imposing, but it may be turned 
into cruelty. Nothing is more important to the honor of the 
adu.inistration of justice, than that the oflicers of the court 
should not use its process as the means of making unequal 
bargains, and taking undue advantage. The facts in this case 
have the appearance of an instance of gross abuse.” 

Ife concludes by saying, “I am happy therefore that the 
sheriff will be driven to seck his remedy upon the note, when 
the legality of the increase of the original debt will be open 
to further investigation.” 

We think that in the subsequent cases in New York, and in 
the others elsewhere that have followed this case, the opinion 
of the eminent Judge has been n.isconceived, and an extension 
given to it which was not intended, and which cannot be sup- 
ported by reason. An opinion applicable to a special case, 
has been converted into a general and arbitrary rule. 

In the present case, the sheriff having an execution against 
the defendant paid it to the plaintiff in his own exoncration 
and took an assignment on the execution to his son, whether 
as a trustee for himself, or as a gift to the son, is not material. 
He now moves that an «//«s execution may issue to his succes- 
sor in office, for his benefit. There has been no oppression as 
there clearly was in the case of Leed v. /’ruyn, and the debt 
has not been increased. 

We are at a loss to conceive what public policy will be vio- 
lated if the motion is allowed. 

It is said that if a sheriff can escape amercement by paying 
an execution which it was his duty to collect, he will be in- 
duced to delay enforcing executions, and creditors may be in- 
jured. The creditor cannot be injured if the debt is paid. 
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And it cannot be a wrong to the debtor if a sheriff who, rely- 
ing perhaps on his promise to pay the money by the return 
day, has made himself liable by his indulgence, is allowed af- 
ter payment to stand in the position of the creditor. If pub- 
lic policy forbids such payments by sheriffs, and for that rea- 
son the judgment is extinguished, it would seem that the same 
principle would forbid any recovery by the sheriff of the 
money so paid by him. But the principal case we have com- 
mented on, holds that the sheriff might sue upon the note 
which he had taken, and recover what might be just. 

It is also said in /unndtree v. Weave, that the sheriff in 
an action against the defendant can recover the money paid 
for his benefit. And in Lintz v. Thompson it is said that if 
the sheriff is compelled to pay the debt by a judgment of a 
court, there is an implied transfer of the plaintiff’s debt to 
him. These cases thus acknowledge that it would be inequi- 
table for a defendant to receive the benefit of the sheriff’s 
payment, and refuse to re-imburse him. It is true that the 
defendant did not previously request the sheriff to pay the 
debt, and that in general no one can make himself the cred- 
itor of another by officious service, or by officiously paying a 
debt for him. But where a sheriff, at the express or presumed 
request of a defendant in execution, indulges him so that the 
-sheriff is compelled to pay the debt, there is a clear equity for 
re-imbursement. The acceptance of the discharge of the 
original debt by the defendant in execution, may be consid- 
ered as a ratification of the sheriff’s act, and as equivalent to 
% prior request. It is somewhat ike a case where one accepts 
a draft about to be protested for non-acceptance, for the honor 
of the drawer. If this equity for re-imbursement be admitted 
as a foundation for an action, why is it illegal and against 
public policy for the sheriff to take an assignment of the exe- 
cution, which gives him no more than he would have a right 
to recover? The form of the recovery is not an essential part 
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of the equity, and there is no reason why the sheriff should 
be put to the circuity of an action. 

It has been seen that in Maine and Massachusetts it is held 
that where the sheriff takes an assignment of the judgment 
from the plaintiff in execution, the judgment is not extin- 
guished. The decisions in those States support our decision 
in the present case. We think also that they imply that it is 
not against public policy for a sheriff to pay off a debt in his 
own exoneration; for if it were, an assignment would not be 
sustained. 

We concur with the Judge below, that the motion should 
be allowed. 

Judgment affirmed. Let this opinion be certified. 

Per Curiam. Judgment affirmed. 








JORDAN WOMBLE v, GEORGE LITTLE and HENRY MORDECAI, 


Where A confessed judgment in a court of a Justice of the Peace, in 
favor of B, upon a note, upon its face bearing interest at the rate of 
eight per cent., and the Justice gave judgment for the principal of 
the note, ‘‘ with interest from date,” and the judgment being sent to 
the Superier Court to be docketed, execution was thereon issued for 
the principal sum ‘‘ with interest at 8 per cent:” Held, that there was 
no material variance between the judgment as rendered and the tran- 
script upon which the execution issued. 


This was a motion in the cause heard before his Honor 
Judge Watts, at Fall Term, 1875, of the Superior Court of 


Wake county. 
The motion was “to reform the judgment entered, and for 


un order to issue to the Sheriff of Wake county to suspend 
the sale of property, upon which he had levied, until the mo- 
tion was heard.” 
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His Honor granted an order to the Sheriff to suspend the 
sale from day to day until the hearing, when the following 
facts were found : 

1. That the defendant, Georze Little, made to the plaintiff 
his promissory note on the 10th day of April, 1874, for the 
principal sum of two hundred dollars, with interest at eight 
per cent, payable one day after date. 

2. That a summons was issued by a Justice of the Peace, 
against the defendant on the 13th day of April, 1874, who 
accepted service and confessed judgment on the same day, 
according to specialty filed. That said judgment was stayed 
by giving the defendant, He: ry Mordce:i as surcty. 

3. That a transcript of said judgment was sent up to the 
Superior Court and docketed on the 19th of June, 1875. 
Said docket shows that the judgment was for two hundred 
dollars, and interest from the 10th day of Aprii, 1874, at 8 
per cent. The transcript is for two hundred dollars, and 
interest from the 10th of Apr, 1874. 

4. The execution issued by the Superior Court Clerk on the 
19th day of June, 1875, was for the principal sum of two 
hundred dollars, with interest from the 10th day of April, 
1874, at 8 per cent. 

Upon these facts his Honor refused the motion, and there- 
upon the defendants appealed. 


Jones & Sonex, for the appellants. 
A. M. Lewis, contra. 


Serrie, J. The defendant's appeal rests upon the idea that 
there is a variance between the judgment rendered by the 
magistrate and the one docketed in the ¢ftice of the Superior 
Court Clerk, when, in fact, thongh expressed in words some- 
what different, they mean precisely the same thing. The de- 
fendant contends that the Justice’s judgment implies interest 
at six per cent. only. But of course his judgment, giving 
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“interest from 10th day of April, 1874,” upon a note which 
specified on its face that it should bear interest at eight per 
cent. per annum, could mean nothing else than interest at 
eight per cent; and when the Clerk, in docketing the Justice’s 
judgment, which was taken by confession, according to spe- 
cialty filed, added the words “at eight per cent.” he did not, 
in the least degree, change the sense or the legal effect of the 


Justice’s judgment. 

The judgment of the Superior Court is affirmed. 

There ere four other cases Letwecn the exme parties, and 
involving the sxme joint, Lefcre us at this tam. Let judg- 
u.cnt be cntercd in ell in ccrfein.ity to this oy inion. 


Per Curiam. Judgment affirmed. 
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FLORA McFARLAND ev. JOHN W. McKAY, Adm’r, &c. 


A bequest to the following effect, *‘ 1 leave in the hands of my executor 
to be hereinafter named, eight hundred dol'ars, to be by him applied, 
according to his discretion and ax necessity may require, to theguse 
and benefit of my daughter (the plaintiff); and should he, my execu- 
tor, deem it advisable so to do, he m»y invest the whole or any part 
of this amount in the purchase of land for the use of my said daughter, 
which land, if thus purchased, shall vest at her death in the heirs ef 
her body, if any then living; but if not, in the next of kin, share and 
share alike ” &c., vests no discretion in tle executor, except to pay 
over the money as the legatee might need it, or to invest it in land for 
her benefit. 

The Superior Court in term, has original jurisdiction of an action to 
recever a legacy, where the same has been assented to, or is seught 
to be enforced as a trust. 

In an action against an administrator of an executor to have him de- 
clared a trustee of the plaintiff as to certain funds h 11 by his intes- 
tate as a legacy to the plaintiff, the fact that he is only an adminis- 
trator of the executor, and not the executor of the will cannot avail 
the defendant as a defence against an account of the fund, where it 
is admitted that the same is in his hands, 


This was a civin action for the recovery of « legacy, tried 
before his Honor, Judge uaton, at Fall Term, 1874, of 
Ricumonp Superior Court. 

The plaintiff in her complaint alleged that her father, Dan- 
iel Blue, died in 1844, leaving a large estate; that he made 
his last will and testament, and appointed his son, Malcolm 
Blue, executor to his said will, which was duly admitted to 
probate in the proper court, and the said Malcom Blue quali- 
fied as executor thereto That said executor settled up 
the estate and paid off the legacies, except the one given to 
Flora McFarland, to which he assented and promised to pay, 
but failed so to do, and died without paying any portion 
thereof. That Daniel Blue, her father, left a legacy in the 
hands of Malcom Blue, his executor, of eight hundred dollars 
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to the use and benefit of the plaintiff, in the following words, 
to wit : 

“Ttem 10th. I leave in the hands of my executor, to be 
hereafter named, eight hundred dollars, to be by him applied 
according to his discretion and as necessity may require, to 
the use and benefit of my daughter, (the plaintiff ;) and should 
he, my executor, deem it advisable so to do, he may invest the, 
whole or any part of this amount in the purchase of land for 
the use of my said daughter, which land, if thus purchased, 
shall vest at her death in the heirs of her body if any then 
living ; but if not, that said land belonged to the next of kin, 
share and share alike, and my executor to take title to the 
land accordingly.” 

That the plaintiff requested the administrator to invest ‘a 
portion of said fund in the purchase of land for the use of 
herself and family, to which he assented, but failed to make 


the purchase. The plaintiff after the death of her father, at 


different times called upon the executor to pay over her legacy, 
to which he would agree and promise to pay, but in every 
instance failed to pay anything. Wherefore the plaintiff de- 
mands judgment. . 

To this complaint the defendant John .McKay, adminis- 
trator of Malcom Blue, deceased, executor as aforesaid, 
demurs upon the ground that it appears upon the face of the 
complaint : 

Ast. The court has no original jurisdiction of the subject of 
the action. 

2d. That the plaintiff has no right wader the provision of 
the will of Daniel Blue to call this defendant to account to 
her for the legacy which she claims in her complaint. 

That the complaint does not state facts sufticient to consti- 
tute a cause of action, in that the fund claimed by the plain- 
tiff is a trust under the will of Daniel Blue, to be applied at 
the discretion of the trustee according to the provisions of the 


will. 





IN THE SUPREME COURT. 





= 3 
McFarLansp v McKay, Adm’r, &c. 


eS SS ». 





Demurrer overruled and the defendant required to answer. 
From this judgment the defendant appealed. 


L-itch and Walker. for the appellant. 
Neili McNay and LMinsdale, contra. 


Reaper, J. The plaintiff claims a legacy. The defendant 


den.u's: 

1. Because the Superior Court in term has not original 
jurisdigtion. The court has such jurisdiction where the legaey 
has been assented to; or when it is sought to declare and 
enforce a trust. 

2. The second cause for demurrer is, that the plaintiff has 
no right to call this defendant to account. It is not stated 
why this right does not exist. It was however stated at the 
bar, that it is because the defendant is not the executor of the 
will; but is only the administrator of the deceased executor, 
and has not assumed the trust of the legacy. This cannet 
avail the defendant, inasmuch as it is not denied that the 
funds are in his hands. 

3. The third cause of demurrer is, that the disposition of 
the legacy was discretionary with the executor and not with 
the defendant. 

The only discretion was to deal out the money to the plain- 
tiff af she might need it, or to invest it in land for her benefit, 
neither of which has been done. 

There is no error. The cause will be remanded to the end 
that the defendant may answer. The attention of the pkin- 
tiff is called to the imperfect statement of her case m the 
complaint. There is no allegation that the defendantis admim- 
istrator of the deceased executor, or that any fund has eome 
to his hands. If the plaintiff have leave she can amend. 


Per Cvriam. Judgment affirmed. 
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IVY KING and others ». JESSE W, KINSEY, Ex’r., and others. 


It is not necessary to the valid execution of the will of an illiterate per- 
son that the same shall be read over to him in the presence of the at- 
testing witnesses, Upon proof of the actual execution, the law pre- 
sumes knowledge of the contents, an.1 the onus of proving to the cone 
trary falls upon the party alleging ignorance thereof. 

(Downey v. Murphy, 1 Dev. & Bat, 82; Hemphill v. Hemphill, 2 Dev. 
291, cited and approved.) 


Devisavit vEL Non tried before his Honor Judge Seymour, 
and a jury, at Spring Term, 1875, of the Superior Court of 
JoNEs county. 

A caveat having been entered to the probate of a paper 
writing, purporting to be the last will and testament of Ivy 
King, deceased, the cause was transferred to the Superior 
Ceurt for trial, where the following issne was submitted to the 


jury: 


Is the paper writing offered as the last will and testament 
ef Ivy King, the last will and testament of the said Ivy 
King? 

The evidence submitted to the jury was as follows : 

Stephen W. Noble testified, that the signature as a sub- 
scribing witness to the will, was his. He saw Ivy King sign, 
and heard him say it was his last will and testament. He 
signed it at his request. That Nunn, the other subscribing 
‘witness, and King were present. Ivy King was of sound and 
disposing memory, but he could not read or write. He did 
mot recollect that the will was read over in the presence of the 
‘testator. 

Henry S. Nunn, the other subscribing witness testified that 
the signature as witness was his. He signed it in the presence 
and at the request of the testator. The testator was of sound 
and disposing memory. He was also a witness to the first 
eedicil, and the signature thereto was his. 
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Stephen W. Nodles having been recalled, testified that he 
was a witness to the first codicil. He signed in the presence 
of other witnesses and at the request of the testator. He saw 
the testator sign it. He wrote the codicil himself, according 
to the instructions of the testator, and thinks at his direction. 
The testator was at the time, of sound memory. 

J. J. Whitehead testified, that he wrote the second codicil, 
at the request, and according to the instructions of the testa- 
tor, and signed it as a witness. 

The propoundants then asked the witness: Was the will 
read over to the testator by you? The ceveators objected to 
the question. The objection was overruled by the court and 
the witness answered: I did not read the will, I read the cod- 
icil. I think I am certain the testator told me the contents of 
the will. Ie got the will and gave it to me. He said he 
wanted the property insured so that his illegitimate child (the 
devisee) could get the benetit of it if he were burned. He 
said he had given-the prope.ty to the child in question. The 
testator was of sound mind. 

William Irwin proved his signature to the second codicil as 
a witness. 

Henry L. Nunn having been recalled, stated: That the will 
was n»t read over to the testator at the time of the signature. 

Tue defendants introduced no evidence. 

His Honor charget the jury: “Taat the will need not have 
been read over to the testator at the time of its execution. It 
is suflicient if the jury believe from the evidence that the con- 
tents were known to him. That the evidence that he had the 
will in his possession and requested witnesses to sign it, and 
the testimony of Whitehead, that the testator stated to him 
that he devised his property to his illegitimate child, and that 
he had a codicil drawn by his own instructions or direction 
relating intelligibly to the will, are all circumstances tending 
to show that he knew the contents of the will. There is no 
opposing evidence,” 
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The counsel for the defendants then requested the court to 
charge the jury : 

1. That there is no evidence that Ivy knew of the contents 
of the will. 

2. That if the jury believe that the testator knew of the 
contents of the codicil, and not of the will they should find 
for the plaintiff. 

3. That the republication of the codicil was no evidence 
that the testator intended to publish the will. 

4. That republication of the codicil was only evidence that 
the testator knew of the contents of the will. 

5. That there is no evidence that the will was ever read 
over to the testator, and that if he could not read, it is not 
his will unless it was read over to him. 

The special instructions were refused by the court. 

The jury returned a verdict in favor of the j repoundants 
and judgment was rendered in accordance therewith, where- 


upon the eaveators appealed. 


dsler, for the appellants. 
Greer and hiauyhtor, contra. 


Serr, J. The exceution of the paper writing, } urporting 
tole the lest will sid tetinart ad Ivy Ning, iid eke of 
the two codicils, was duly proved by the subscribing witnesses 
thereto. The objection to the validity of this payer, as a will, 
is that no one } Teves that it was ever read over to the testator, 
who could neither read nor write. Wos this necessary ¢ This 
is not an open question, having been fully discussed and de- 
cided by this court adversely to the views of the caveators, in 
the cases of Jamey ve Merzhy, 1 Dev. & Pat. 82, and 
Lhemphid v. Hemphill, 2 Dev., 291. In the one it is held, 
“where the capacity of a testator is perfect, his knowledge of 
the contents of his will is presumed from the fact of exccu- 


tion.” 
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In the other; “ It is not necessary to the valid execution of 
the will of a blind or illiterate person, that it should be read 
over to him in the presence of the attesting witnesses. The 
fact that a will was not read over to the testator, is evidence 
to be left to the jury of his incapacity or of undue influence, 
or of fraud. But upon proof of the due execution of a will, 
the law presumes the testator to have been aware of its con- 
tents, and the «x of proving the contrary is thrown upon 
him who alleges it.” Not only is this true of wills, but the 
general proposition is said to be correct, that the execution of 
every written instrument, by every man having competent 
intellectual capacity, is evidence in law that he knew its con- 
tents, and binds him. 

In this instance there is nothing in the evidence to rebut this 
presumption of law. On the contrary there is much to sup- 
port it. 

The conversations of the testator, with some of the sub- 
ecribing witnesses, at the time of executing the two codicils, 
go far to show that he had a full and perfect knowledge of the 
contents of the paper, which he published as his will. 


Per Curiam. Let this opinion be certified. The judgment 
of the Superior Court is affirmed. - 
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JESSE SUMNER wv. THOMAS J. CANDLER. 


Either a Clerk or Judge of the Superior Court may, in proper cases, 
within the jurisdiction of said court, authorize a person to sue in 
Jorma pauperis. 

A party to an action or special proceeding in any and all courts, and 
before any and all persons acting judicially may be examined asa 
witness on his own behalf, or in behalf of any other party thereto: 

T herefore, where a party is authorized by a competent tribunal, te sue 
in forma pauperis : it is error, to dismiss the action upon the ground 
that the application so to sue is based upon the evidence of the pluin- 
tiff himself. 

(Rowark v. Gaston, 67 N. C, Rep. 291, cited and approved.) 


This was a Motion in the cause, heard before his Honor 
Judge Heury, at Fall Term, 1875, of the Superior Court of 
BuncomBE county. 

The plaintiff, upon petition, was allowed by the Clerk of 
the Superior Court to sue in forma pauperis. The petition 
was verified by the plaintiff. 

The defendant moved the court to dismiss the action, upon 
the ground that the plaintiff had not complied with the re- 
quirements of the statute in his petition for leave to sue in 
Jorma pauperis, but the record does not show in what par- 
ticular. 

The motion was allowed by the court, and thereupon the 


plaintiff appealed. 
J. Hl. Merrimon, for the appellant. 


No counsel contra, in this court. 


Serrir, J. This is an appeal from an order of the Superior 
Court, dismissing the action for the reason that the plaintiff 
had not complied with the provisions of the law, regulating 
suits in forma pauperis. 
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As the defendant was not represented by counsel in this 
court, no particulars were specified in which the plaintiff had 
failed to comply with the law. 

If the objection be that the Clerk could not authorize the 
plaintiff to sue, as a pauper, in the Superior Court, it is an- 
swered by the decision of this court in Rowark v. Gaston, 67 
N. C. Rep., 291, where it is held that either a Judge or Clerk 
of the Superior Court may, in proper cases, within the juris- 
diction of said court, authorize a person to sue in forma pau- 
peris. But if the objection be that the plaintiff cannot, by 
his own oath, prove that he has a good cause of action; the 
reply is, since “a party to an action or special proceeding in 
any and all courts and before any and all officers and persons 
acting judicially, may be examined as a witness on his own 
behalf, or in behalf of any other party,” &c., no reason is 
perceived why he may not prove, by his own oath, a fact, in 
order to get into court, which, it is admitted, he may prove 
when once there ; or, in other words, why he may not prove 
that he has a good cause of action at different stages of the 
proceeding. 

The judgment of the Superior Court is reversed. 

Let this be certified, &e. 


Per Curiam. Judgment reversed. 
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JOHN A. LONG »o, A. T. COLE and others. 


It is always in order, so long as a case is pending, upon motion to set 
aside any irregular order therein, independent of the provisions of 
the Code of ‘ ivil Procedure, 


Under the provisions of the C. C. P., a judgment, &c, may be se, aside, 
on account of mistake, surprise or excusable neg'ect at any time 
within twelve mouths; and the fact that an order in the cruse which 
in effect deprived the plaintiff of the right of appeal, was made at 
midnight when the p!aintiff was absent and did not know, and had 
no reason to believe that the court was in session, and his counsel net 
being able to attend to the trial, constitutes a case of ‘excusable 


neglect.” 


This was a MoTIon in the ecanse heard before his Honor 
Buaten, J. at Chambers, in Ricumonp county, November 
9th, 1875. 

The following statement accompanies the record sent upon 
appeal to this court: 

This was a motion made in lieu of a Bill of Review which 
was before the Supreme Court between the parties at January 
Term, 1875. 72 N.C. Rep. 

Upon the return of the certificate in that case, that a Bill 
of Review was not the proper remedy, and sustaining the de- 
murrer, the plaintiff asked leave to use his summons issued 
16th of May, 1871, and complaint and affidavit, as ground 
for a motion in the original cause to set aside the decree ren- 
dered at Fall Term, 1870, of this court, and correct the same 
for errors alleged in the complaint and aflidavit. 

The motion was allowed to be entered as of Fall Term, 
1871, upon payment of cost incurred in the prosecution of the 
action in the nature of a Bill of Revicw. The costs have 
been paid. 

On the 22d day of April, 1875, plaintiffs served a notice 
on the defendant’s counsel, notifying them that at the next 
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term of the Superior Court he would move to set aside the 
judgment rendered in this cause at Fall Term, 1870. Pre- 
vious to Spring Term 1871, he also served a notice of motion 
to re-open the account taken in the case, but the motion was 
not made, he having concluded to seek his relief in answer to 
arule served upon him as Clerk of the Superior Court, 
wherein the defendants A. D. Cole and E. D. Covington 
sought to require him to apply the money in his hands as 
Clerk, in satisfaction of the decree made at Fall Term, 1870, 
which answer the Supreme Court held was not responsive to 
the rule. 

The motion of the plaintiff was not formally drawn out and 
entered of record of this term. The defendants moved to 
dismiss the motion of the plaintiff. 

The plaintiff was Clerk of the Superior Court of Richmond 
county at the commencement of this action, and continued as 
such until September, 1871. The report of the Commis- 
sioner was filed at Spring Term, 1870, and exceptions thereto 
were filed at the same term. No exception was taken by the 
plaintiff to the pre rata distribution of the fund among the 
co-partners, nor to the fact that the Commissioner distributed 
the nett balance of the fund among the partners without 

making provision for the payment of the cost ; or reference 
to the profit and loss account between the partners. 

Upon the hearing of the cause at Fall Term, 1870, a part 
of the plaintiffs exceptions were sustained and a part over- 
ruled, and judgment was rendered. 

After the filing of an affidavit at Fall Term, 1875, in sup- 
port of their motion to dismiss the plaintiff's motion to set 
aside the judgment, the plaintiff, was allowed after objection 
by the defendants, to file an affidavit additional to the pro- 
ceedings in the Bill of Review which was also considered in 

support of the plaintiffs motion to set aside the judgment. 
His Honor being of the opinion that the case made by the 
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plaintiff was oue of excusable neglect, allowed the motion to 
set aside, and overruled the motion to dismiss. 

From the ruling of his Honor the defendants Cole and 
Covington appealed. 


Leitch, for the appellants. 
Shaw and L/insdale, contra. 


Reavr, J. The order at Fall Term, 1870, re-referring the 
report to be re-formed in certain particulars, and when so re- 
formed, to be the judgment of the court, is irregular and con- 
trary to the course and practice of the court, in that it de- 
prives the parties of the right to except to the report as re- 
formed, and puts the referee in the place of the court to 
render judgment. 

It was proper for his Honor, at a subsequent term, to set 
aside this irregular judgment, independent of the C. C. P., 
sec. 133. ° It is always in order as long as a case is pending, 
to set aside an irregular order. Bat if that were not so, still 
it might be considered under that section of C. C. P., sec. 133, 
which allows a judgment, &c., to be vacated at any time 
within twelve months on account of “ mistake, surprise or ex- 
cusable neglect ;” for the motion being entered as of Fall 
Term, 1871, it is an apt time, and the order being made at 
midnight, when the plaintiff was absent, and did not know, 
and had no reason to believe that the court was in session, and 
his counsel not being able to attend to the case, make a case 
of “exensable neglect.” 

It is not intended to reflect upon his Honor for holding his 
court at midnight. On the contrary, he is commended for his 
industry in endeavoring to dispose of all the business before 
adjournment. And it has always been the custom to doa 
considerable portion of the business upon the equity docket 
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in the night, and often late at night in the Judge's room, with 
only the lawyers present. 

There is no error in the order appealed from. Let this be 
certified. 


— , doma ee } 
Pex Coztam. Judgment accordingly. 


STATE »o, ELIAS POWELL. 


‘Where, upon an appeal to this court from the judgment ef the court be- 
low, upon an indictment for murder, no error is assigned, and the 
court, after a careful ex imination of the recor 1, is unable to discover 
any error, the judgment of the court below must be affirmed. 


Inpicrment, for murder, tried before his Honor, Judge 
Watts, at June Term, 1875, of the Superior Court of Haxr- 
FAX county. 

The prisoner was indicted at Spring Term, 1875, of the 
Superior Court of Edgecombe county, and by consent was re- 
moved to the Superior Court of Halifax, where it was tried 
at June Term, 1875. The prisoner was found guilty of the 
murder of one Esadore Cohen as charged in the bill of indict- 
ment. 

No statement of the case accompanies the record sent to 
this court upon appeal. 

After the jury had returned their verdict, the prisoner 
‘moved the court for a new trial. The motion was overruled, 
and judgment of death pronounced. 

At the last term of this court a certiorari was issued, upon 
motion of the defendant’s counsel, in response to which his 
Honor, Judge Watts, filed the following statement: “ No ob- 

jection was taken by either counsel for the State or the pri- 
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soner, to the charge of the court; but after the conviction of 
the prisqner by the jury, his counsel moved the court for a 
new trial, and stated that he had discovered some new evi- 
dence that would explain one of the circumstances relied upon 
by the State to convict the prisoner with the homicide. It 
appeared in evidence that a piece of small trace chain was 
found in the yard of the prisoner near his door, after the 
homicide, which was identified as the property of the deceased, 
or the property of his little child. 

The court overruled the motion, as the evidence was only 
corroborative of the testimony of two accomplices, and if their 
testimony was to be believed at all, the circumstance of the 
chain would in no way effect or alter the main issue. 


Moore & Gatling, for the prisoner. 
Attorney General Hargrove, for the State. 


Ropman, J. We have carefully examined the record ih the 
case, and find no error therein. The counsel who represented 
the prisoner in this court assigned none. 

There is no error. The judgment below is affirmed. Let 
this opinion be certified. 


Per Cvriam. Judgment aftirmed. 
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STATE ». SAMUEL BURGESS, 


Upon the trial of an indictment charging the defendant with the lar- 
ceny of goods, the property of A, proof that the defendant was guilty 
of the larceny of goods, the joint property of A and B, is a fatal va- 
riance between the allegata and the probata, 

It is not strictly regular to take the objection to such evidence, after 
verdict, upon a motion in arrest of judzment; but where this court 
can see from the record that there was a fatal variance between the 
charge and the proof, a cenire de novo will be awarded. 


InpictmENT for larceny, tried before his Honor Judge 
Cunnon, at Fall Term, 1875, of the Superior Court of Cray 
county. ; 

The defendant was charged with the larceny of a pair of 
shoes, the property-of Joshua Brooks. 

Henry Brooks, a witness for the State, testified that a pair 
of Tadies’ shoes, the property in question, were taken from the 
shop of William Brooks & Sons, by some person, to him un- 
known ; that the firm of William Brooks & Sons was composed 
of William Brooks, Joshua Brooks and himself. On cross- 
examination, the witness stated that the shoes belonged to one 
Hagler ; that Hagler had furnished the leather and William 
Brooks & Son had made the shoes for him; the firm 
had no property or claim upon them except that they were in 
the possession of the firm when taken, and a lien upon the 
shoes for making them. 

The counsel for the defendant requested the court to charge 
the jury: That if they believed the testimony of Rrooks, the 
shoes were the property of Hagler and the defendant must be 
acquitted. 

The court declined to give the instruction, and charged the 
jury: That if they believed Henry Brooks, the property was 
properly laid in Joshua Brooks as a baileee. 

To the refusal of his Honor to charge as requested, and to 
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_ the charge of his Honor as above set forth, the defendant ex- 


cepted. 

The jury returned a verdict of guilty, and the defendant 
moved for a new trial. The motion was overruled; the 
defendant then moved in arrest of judgment, alleging a vari- 
ance between the a//-guts and the probata. Motion over- 
ruled by the court, and defendant appealed. 


No counsel in this court for the defendant. 
Attorney General Hargrove, for the State. 


Reaper, J. The prohuta does not correspond with the 
allegat., and that is always fatal. If one is charged with 
stealing the property of A, it will not do to prove that he 
stole the joint propertv of A and B. 

It was not strictly regular to take the objection after ver- 
dict on a motion in arrest of judgment ; it ought to have been 
taken on the trial ; but still we see from the record that there 
was a fatal variance between the charge and the proof, and 
that the defendant ought not to have been convicted. And 
therefore there was error. 

There is error. 


Per Curiam. Venire de nowo. 
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Where A hired a horse to B, upon an express contract that B should re- 
turn the same at a specified time in as good condition as she then 
was, and should he fail to do so, B was to pay Aa specified sum as 
the price of the horse, and B, after the time specified returned the 
horse, which had been greatly injured; in an action brought by A 
against B to recover the price: Jt was held, that the acceptance of the 
horse by the plaintiff did not necessirily constitute a rescission of the 
contract or a wiiver of the right to recover thereunder: 

It was further held, that the plaintiff having subsequently sold the horse, 
that the price received should be credited upon the judgment re- 
covere‘l of the defendant in this action, 

(The cases of Cor v. Long, 64 N.C. Rep 8; Spiers v. Halstead, at this 
term, cited and approved.) 


Civit action, tried before his Honor, Judge Furches, at Fall 
Teym, 1875, of the Superior Court of Catpwett county. 
The plaintiff alleged: That on November 3d, 1873, the 
defendant came to him in Lenoir, and wanted a_ horse, 
buggy and driver to go to Boone, in Watauga county. He 
agreed, in consideration of a reasonable hire, to furnish the 
same, as desired, and had them ready, and so told defendant. 
The defendant then said that he did not wish a driver; that 
he would take another young man with him, and one of them 
could drive. The plaintiff refused to allow the horse to go 
upon such conditions, stating that if two of them wished to 
go, he would send his hack, with a double team and driver ; 
that his ware was « spirited and valuable animal, then with 
foal, and that he was unwilling that any one but a person 
acquainted with her should drive her. The defendant then 
said, “ Price your mare, and if I do not bring her back to- 
morrow night as good as she is, I will } ay you your price for 
the mare.” Plaintiff then said, “I will take two hundred and 
fifty dollars for the mue, and if she is not hurt I will take 
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her back; if she is, you must pay me for her, and I shall ex- 
pect you to do it.” 

The mare was not returned to the plaintiff until November 
8th, and when returned, showed the effects of hard and reck- 
less driving, and has not sinee recovered from the effects of 
the trip. She was damaged to the amount of one hundred 
dollars, and the defendant has never paid the price of said 
mare as he contracted to do. 

The defendant denied in his answer that he ever said to the 
plaintiff, “ Price your mare,.” &c., as above stated, and averred 
that it was expressly agreed and stipulated between the parties, 
that if the mare was injured or became sick from colic, the 
defendant was not to be responsible therefor. The only injury 
to the mare arose from an attack of colic, from which she 
speedily recovered, and from which she suffered no material 
injury. That the mare when returned, was sound and well; 
was received by the plaintiff, and shortly thereafter sold by 
him for one hundred and _ fifty dollars, which was her full 
value. 

The defendant denied that he drove the mare recklessly, or 
in any way used her improperly or negligently. He admitted 
that he had not paid the sum of two hundred and fifty dollars, 
but avers that he paid the hire for the horse and the buggy, 
and that the same was received by the plaintiff. * 

Upon the issues submitted by the plaintiff and the defend- 
ant respectively, the jury found : 

That the defendant agreed with the plaintiff either to pay 
him two hendrod and fifty dollars, the price of his mare, or 
to bring her back the next night in as good condition as when 
he hired her. That the defendant did not bring the mare 
back the next night in as good condition as when he hired her. 
That the defendant has never paid the plaintiff the price of 
the mare as agreed. That after the commencement of this 
action the plaintiff received the mare and sold her for one 
hundred and fifty dollars, which was a fair price for her at 
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the time of the sale. The plaintiff has not received from the 
defendant the hire for the mare. The mare was injured by 
the immoderate driving of the defendant to the amount of 
one hundred dollars. 

The plaintiff thereupon moved the court for judgment for 
two hundred and fifty dollars, the price of the mare, offering 
to credit the judgment with one hundred and fifty dol- 
lars, the price for which the mare was sold. The motion was 
overruled and judgment rendered against the plaintiff for 
costs, and thereupon the plaintiff appealed. 


Folk & Armfield, and Sohnstone Jones, for the appellant. 
No counsel centra in this court. 


Reape, J. It is not controverted thatif the defendant had 
not returned the mare at all, he would have been liable for the 
price agreed on, $250. And the same is true if he had offered 


to return her injured, and the plaintiff had refused to receive 
her. So the question is, whether the fact that he did, after 
the time agreed on, return the mare in a damaged condition, 
when she was received by the plaintiff and sold, make any 
difference? Can we say, as a matter of law, that the taking 
of the mare back was a recission of the contract, or a waiver 
of the plaintiff's right to recover for a breach of the contract ? 
It is evident, as a matter of fact, that the plaintiff did not 
intend it as a recission or waiver, for he had already instituted 
his suit for damages, and continued to prosecute it. The 
teasonable implication is, that when the plaintiff received the 
mare back, he had no purpose to release the defendant, but 
fearing that if he refused to take her, he might lose the mare 
and the price too, he determined to take her as a security for 
the claim which he had against the defendant, and to do the 
best he could with her. If this was not so, then it would have 
been easy for the defendant to submit an issue to the jury 
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embracing the enquiry as to the intent of the plaintiff. This 
he chose not to do. 

If A agrees to deliver to B an article of a certain quality 
for which B is to pay a certain price, and an article of an in- 
ferior quality is offered, B may refuse to receive it. And, 
generally, this is the better way, the contract being executory. 
But if B has paid for the article, and by rejecting it he may 
lose the money and the article both, then the better way is for 
him to receive the article and make the most of it, and sue A 
for a breach of the contract. That is substantially what the 
plaintiff did in this case. It is like the shingle case, Cow v. 
Long, 69 N. C. Rep., 8. There Long had agreed to furnish 
Cox shingles of a certain quality, at a certain price, and Cox 
had paid for them. Shingles of an inferior quality were de- 
livered, and Cox, under stress of circumstances, and to keep 
his house from injury, received and used them, and sued Long 
for a breach of his contract, and recovered. So here, the de- 
fendant promised to deliver the mare in a certain condition ; 
he delivered her in an inferior condition. The plaintiff, under 
stress of circumstances, to keep from losing his mare, took her 
and used her, and sued for breach of the contract. Spiers v. 
Halstead, at this term. 

There is error. Judgment reversed, and judgment here for 
plaintiff upon the finding of the jury, upon the basis of $250 
for the breach of the contract, less $150, which plaintiff waived 
on the sale of the mare, with interest from the time of the 
verdict. 


Per Curiam. - Judgment accordingly. 
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J. J. RICHARDSON and another r JORDAN WICKER and others. 


A purchaser at execution sale is affected with notice of all defects of 
title. If one purchase land at such saleas the agent of another, and 
the land be subsequently sold under execution for his individual debt, 
the purchaser having no actual notice ef the agency, he acquires only 
the interest of the agent, and is to be deemed to have had notice. 

Therefore, where A purchased a tract of land at execution sale, as the 
agent of B, and subsequent'y the land was sold under execution 
against A: Jt was held. in an action brought against A to recover the 
land, that the court below did not err in refusing to charge the jury, 
that although they should find that A purchased as agent of B. yet 
if the plaintiffs bought without notice, and for value, they were en- 
titled to recover. 





Civ Action, in the nature of +) ctment, brought to this 

court upon appeal from the judgment of the Superior Court 

. of Moors county, at Spring Term, 1875, his Honor, Buaton, 
J. presiding. ~ 

The dvcus in gue containing ninety-eight acres, was a part 
of a larger tract, containing one thousand acres, originally 
owned by Daniel McIver, and which, at his death, descended 
to his heirs at-law, one of whom was David W. Mclver. 

The plaintiffs introduced in evidence a judgment, rendered 
at term of the County Court of Moore county, ina cause 
wherein one Eliza Ann Melver was plaintiff, and David W. 
Melver was defendant, upon which judgment execution issued 
for $24.90 cost, returnable to July Terin, 1844. This execu- 
tion was levied by Alexander Kelly, sheriff of Moore county, 
upon the one thousand acres, aforesaid. Upon this execution 
(a fi. fa.) is endorse | a sale of the interest of David W. Me- 
Iver, signed by “ Alexander Kelly, sheriff of Moore county,” 
purporting to have been made July 23d, 1844, to Winship 
Bryant for William McIntosh.” The words, “for William 
McIntosh” appear to have been written in fresh ink and dif- 
ferent from the balance of the sheriff's return. 
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The plaintiffs farther introduced in evilence the record of 
a petition for partition among the tenants in common of the 
one thousand acre tract, filed at October Term, 1857, of 
Moore County Court, wherein William McIntosh claims two 
shares in said land, the one in right of his wife, one of the 
heirs-at-law of Daniel McIver, and the other as purchaser and 
assignee of the interest of David W. Melver. The final re- 
port of the commissioners was confirmed at January Term, 
1858, allotting to him two shares, claimed as aforesaid. Lot 
No. 6 was allotted to him as assignee of David W. Melver, 
which lot contained ninety-eight acres, and is the locus in quo, 
The plaintiffs insist that the l-cvs« nm gue became the property 
of Winship Bryant, by virtue of his purchase of the interest 
of David W. McIver, under the execution aforesaid, and that 
the words “for William McIntosh” were added to the return 
of the sheriff after the return was made, and without authority 
of law. That although Bryant obtained no deed from the 
sheriff, yet by virtue of his purchase, he acquired the right to 
a deed and an interest in the property, which could be levied 
on and sold under execution against himself. 

The plaintiffs further introduced in evidence the record of 
an action in the County Court of Moore, wherein John R. 
Ritter was plaintiff, and Winship Bryant and others were de- 
fendants, in which action judgment was rendered against the 
defendants at October Term, 1857, and execution was issued 
returnable to January Term, 1858. This execution was levied 
upon the /ucus én gue as the property of Winship Bryant, and 
the land was sold at execution sale, the plaintiffs becoming the 
purchasers, and taking a deed from the sheriff of Moore 
county, dated May 9th, 1859. 

It was in evidence, that when the execution was issued in 
1857, against Winship Bryant, the words, “for William Me- 
Intosh” were not then endorsed upon the execution, returned 
by sheriff Kelley to July Term, 1844. The possession of the 
defendants was admitted. 
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In behalf of the defendants there was evidence tending to 
show, that directly after the execution sale in 1844, both 
Bryant and McIntosh had said that Bryant bought the land for 
McIntosh. That after the partition of the land in 1857, Me- 
Intosh took possession of the two shares allotted to him. 

The defendants introduced in evidence a sheriff's deed con 
taining the usual recitals, dated October 30th, 1857, made by 
Alexander Kelly, sheriff, to William McIntosh, which recited 
a sale to McIntosh and a receipt of the money $26.50 from 
Winship Bryant for William McIntosh, and conveyed the 
interest of David W. McIver in the one thousand acres, levied 
on under the execution which issued in 1844, in the suit, 
Eliza Ann Me ver ve. David W Melever 

It was admitted, that prior to the commencement of this 
action, William McIntosh executed a deed to the defendants 
for the locus in quo. 

His Honor instructed the jury, that if the words “ for Wil- 


liam McIntosh-” were not in the original return of Sheriff 
Kelly upon the execution, but were added by him afterwards 

oy b A , 
then these additional words were to be disregarded. That the 


return after being once made could not be altered without 
leave of the court, of which there was no evidence of it 
having been obtained, and that in that event the return of 
sale would be a sale to Winship Bryant. 

Reading the return in this way it would be prisaa fueie 
evidence of a sale to Winship Bryant, but the jury might still 
inquire, who in fact was the purchaser, and for this, might 
consider the evidence on that point; also the admitted fact 
that Winship Bryant never took possession, or so far as is 
known ever claimed the sheriff’s deed, while it was in evidence 
that William McIntosh, although years afterward did obtain a 
deed from the sheriff. 

That if they found that the words “ for William McIntosh” 
should be discarded from the return of Sheriff Alexander 
Kelly, as made without authority, and that the p. «va facie 
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evidence thus established of a sale by the sheriff to Winship 
Bryant was not rebutted by the evidence of the defendants, 
then they should finda verdict in favor of the plaintiffs. If 
however, the rebutting evidence satisfied them that William 
McIntosh was the real purchaser, and that Bryant was merely 
acting as his agent then their verdict should be in favor of the 
defendants. 

The counsel for the plaintiffs requested the court tu charge 
the jury in the latter view of the case: 

That if the plaintiffs purchased without notice of the 
agency of Bryant and for value, relying upon the return of 
Sheriff Alexander Kelly as seen and testified to by the witness 
T. W. Ritter, sheriff, the verdict ought to be in favor of the 
plaintiffs. 

The court refused the instruction prayed for and the plain- 
tiffs excepted. 

The jury rendered a verdict in favor of the defendants. 
Thereupon the plaintiffs moved for a ventre de novo upon the 
grounds : 

1. That the court erred in refusing the special instruction 
prayed for. , 

2. Because of a misapprehension of his: Honor’s charge by 
a portion of the jury, as evidenced by an affidavit of one of 
the jurors. 

The motions were overruled by the court, and the plaintiffs 


appealed. 


Bushee & Bushee, Manning, J. D. Melver, and Battle & 
Son, for the appellants. 
Neill McKay, Merrimon, Fuller & Ashe, contra. 


Bynum, J. The material question between the parties was, 
whether Winship Bryant purchased the land in controversy 
for himself, or as the agent and for William McIntosh. This 
issue was submitted to the jury fairly, by his Honor, upon the 
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whole evidence, and no exceptions were taken to the charge. 
The plaintiffs, however, asked the court to instruct the jury, 
that although they should find that Bryant purchased as the 
agent of McIntosh, yet if the plaintiffs bought without notice 
and for value, they were entitled to recover. His Honor re- 
fused this instruction, and in that he committed no error. 

The plaintiffs purchased at execution sale, and therefore 
with notice of all defects in the title. They could acquire the 
interest of the defendant in the execution only. The jury 
finding that Bryant purchased as the agent af McIntosh, it 
followed that he had nothing in the land which could be sold 
under execution, and that the plaintiffs were not entitled to the 
instructions asked for. 

The second exception of the plaintiffs, was not insisted upon 
here. It was for the refusal of the court to grant a new trial, 


upon a motion to that effect, grounded upon the affidavit of 


one of the persons, that a portion of the jury had misappre- 
hended the charge of the judge. Such an application ought 
never to be entertained. Ona motion for a new trial, the 
evidence of a juror as to the motives and influences which af- 
fected their deliberations, is inadmissible. 

There is no error. 


Per Curiam. Judgment affirmed. 
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NATHAN LEWIS co. DAVID LATHAM and another. 


One whe sold a horse to anether, taking his note therefor, knowing at. 
the time of the sale that the purchaser intended to use the horse in 
the Confederate army, or toswap him for one to use in the army, is 
not entitled to recover in an action upon the note, because the illegal 
consideration vitiates the same. 

A tender of Confederate money in 1864, in payment of a note, payable 
‘**in good current money,” is not u discharge, where it appears that it 
was expressly understood at the time of the execution of the note, 
that Confederate money would not be accepted in payment of the 
same. 

Every presumption is made against a wrong doer: 

Therefore, where in an action upon a note, the defendant relied upon 
the Statute of Limitations, and it was in evidence that he had ob- 
tained possession of the note by means of threats, and he failed to 
preduce it upon the trial, and introduced no evidence to show that it 
was not under seal: Jt was held, that the court below committed no 
error in ruling that the plaintiff was entitled to recever, 


This was an aprEAL from a judgment of a Justice of the 
Peace, tried before his Honor, Judge /urches, and a jury, at 
Fall Term, 1875, of the Superior Court of Asux county. 

The action was commenced on the 16th December, 1874, to- 
recover the sum of one hundred and fifty dollars, alleged to 
be due by bond for that amount, dated March —, 1863. The 
bond was alleged to have been given as the price of a horse 
sold the defendant Latham at that time, with the other de- 
fendant as security. 

The purchase of the horse at the time the alleged note bore 
date, and at the alleged price, was admitted, but the defend- 
ant denied the execution of the bond. They also as matter of 
defence alleged that the bond was given for an illegal consid- 
eration, and the cause of action was barred by the statute of 
limitations, and further that the debt had been paid and sat- 
isfied. 

The plaintiff as a witness in his own behalf, testified that 
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some time during the late war, the defendant Latham, thena 
volunteer in the army, came to his honse and desired to pur- 
-chase his horse, then three years old, if he could swap him to 
one Brown. The witness told Latham he would take one 
hundred and fifty dollars in good money for the horse, but 
that he would not take Confederate money in payment. 
Latham then left but returned the next morning in company 
with Brown, and he and Brown agreed to swap. Latham 


thereupon agreed to purchase the horse upon the terms pro- 
posed, upon a credit of nine months, with the defendant 


Worth as security. The purties thea went to Worth’s house 
for the purpose of having the note drawn, Latham taking the 
horse and carrying him away. It was well understood by all 
the parties, that the plaintiff woul | not take C onfederate money 
for the horse. Worth wrote the note, payable to the plain- 
tiff nine months after date, for one hundred and fifty dollars, 
payabie in good current money, such as the defendant Worth 
would sell his stock for. Both the defendants signed the note 
and after reading it, delivered it to the plaintiff. He was 
anxious for Worth to write the note because he knew how to 
write a good one. The defendant and one Maxwell came to 
the witness an‘ insisted on paying off the note in Confederate 
money and offered him some cotton yarn, but he declined to 
receive such payment and demanded good money. Some time 
thereafter, Maxwell and Latham came to the plaintiff's house, 
and Latham told the plaintiff that his money was left at 
Worth’s house, and he must take the note over there and give 
it up and get the money, or he, Latham would sue him and 
make him give it up. The money left at Worth’s was Con- 
federate money. He thought that Latham could make him 
-give the note up and he therefore carried the note to Worth’s 
and left it and has never seen it since. He has never received 
any thing for the horse. The defendant Worth offered to pay 
him Confederate money for the note at the time he snrren- 
dered it, but he declined to receive it. He did not know what 
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use the defendant Latham had for the horse. He did not know 
whether or not the note was under seal, but he thought it was 
a good note. Ie depended on Worth to Write the note and 
supposed it was all right. 

Jacob Lewis, a son of the plaintiff, testified that the horse 
was worth one hundred dollars. Ie saw the note. It was a 
good note, but he did not remember whether or not it was 
under seal. 

One Telly testified that he had a talk with Latham last winter, 
before the commenccment of this action, and requested him to- 
pay the money due the plaintiff. He refused to pay anything 
and said “that note was in other fingers ” than the plaintiff's, 
and that he had paid all on it he ever expected to pay. 

The defendant Latham testified that at the time of the pur 
chase, he was in the Confederate army, a member of the 1st 
N. C. Cavalry, and was at home on detail, for the purpose of 
obtaining a horse. That he went to the plaintiff to buy a 
horse to ride in the army, and found that his horse would not 
do. After he and Brown had agreed to swap, he went to the 
plaintiff's house in company with Brown, and the plaintiff 
agreed to accept his note with Wortli as security, for $150, in 
old State money ; the plaintiff refusing to take Confederate. 
money. That about the time they arrived at Worth’s, the 
plaintiff changed his mind and directed Worth to write the 
note payable “in good current money such as Worth would 
sell his stock for.” That he any Worth executed the note and 
delivered it to the plaintiff. When the note fell due he sent 
Confederate money to Maxwell to pay it off. He afterwards. 
heard that the plaintiff would not accept the Confederate 
money, and he and Maxwell went to the plaintiffs house, and. 
the plaintiff declined to accept it and demanded specie. The 
defendant Latham then told the plaintiff that his money wae: 
at Worth’s, and if he did not go and get it and leave the note. 
with Worth, he, Latham, would sue him, and try it out at law.. 
In a few days the plaintiff carried the note to Wor-h’s and left. 
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it, but did not accept the Confederate money. Soon after- 
wards Worth gave the note to the witness. He stuck it in his 
pocket and lost itfand has never seen it since. Did not know 
whether or not the note was under seal. He could not read. 
This was in the year 1864. 

There was other evidence introduced, which being irrelevant 
is not neeessary to be stated. 

His Honor instructed the jury, that there was no evidence 
-of a payment of the note. Upou the question of illegal con- 
sideration, that if the defendant Latham purchased this horse 
for the purpose of riding or using him in the army, or for the 
purpose of swapping him to use in the army, and if the plain- 
tiff knew of such purpose at the time of the trade, then the 
-consideration would be illegal and vicious, and the plaintiff 
could not recover. 

The court reserved the question as to the statute of limita- 
tions. 

The jury rendered a verdict in favor of the plaintiff for sixty 
dollars principal, with interest. 

Upon the question reserved, the court being of the opinion 
that the plaintiff's cause of action was not barred by the 
statute of limitations gave judgment upon the verdict, and 
the defendants appealed. 


Folk, for the appellants. 
M. L. McCorkle, contra. 


Serttz, J. We see no objection to the charge of his Honor, 
either on the question of payment, or of the illegal considera- 
tion.of the note, which is the subject of this action. We also 
concur in his ruling, on the plea of the statute of limitations. 
“«* Every presumption is made against a wrong doer.” Broome’s 
Legal Maxims. 

This is sound doctrine, and had it been carried to its legiti- 

-mate results in this case, it would seem that the recovery 
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should have been for the full amount of the note, $150 and 
interest. But as the plaintiff does not complain, we will not 
do so for him. 

The evidence, which is sent up with the record, left no 
room for doubt that the sole purpose of the plaintiff, in selling 
his horse, was to get a good price, and also gvod money for 
him, and that he took a note for the price, which has never 
been paid. 

It further appears that the plaintiff, an old man, after re- 
peated refusals to receive Confederate money, in discharge of 
his debt, was induced by the threats of the defendant, Latham, 
to leave the note with Worth, the surety thereto, and that the 
note went into the hands of Latham, who, after notice, failed 
to produce it on the trial. He says he lost it. Let that be 
conceded, but still he obtained it tortiously ; and although the 
note may have been without a seal, it was upon him to show 
it; and having failed to do so, he must be content to take the 
measure which the law gives to a spoliator. 

The judgment of the Superior Court is affirmed. 


Per Curiam. ’ Judgment affirmed. 








STATE vo. THE RICHMOND & DANVILLE RAILROAD COMPANY 
and others. 


Where, upon an appeal to this court, it appears that the subject matter 
of the action has been disposed of, and the only matter involved is a 
question as to costs, the appeal will be dismissed. 

(Kidd v. Morrison, Phil. Eq., 31; Martin v. Sloan, 69 N. C. Rep. 128, 
cited and approved.) 


This was an Appa from the ruling of his Honor, Adberi- 
son, J., requiring the defendant to give bond in the sum of 
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$50,000, to continue an injunction, theretofore granted upon 


motion in the cause. The case was heard by his Honor, at 
Chambers, in Wake county, June 19th, 1873. 

A motion was then made by the defendants to vacate the in- 
junction. Upon the hearing, among other things, it was ad- 
judged by the court: 

“Should the plaintiff appeal, he shall first give bond in the 
sum of fifty thousand dollars to continue the injunction, and 
also in the sum of five hundred dollars for costs of appeal.” 

From so much of the judgment of the court, as required 
the plaintiff to give bond in the said sum for the continuance 
of the injunction, the plaintiff appealed. 

The case was before the court upon an appeal by the defen- 
dants, at June Term, 1875, and is reported in 73 N. C. Rep. 


Attorney General Hargrove, Sinith, Batchelor & Son, and 
Clurk, for the State. 

Strong, Badger, Merrimon, Fuller Ashe, and Fowle, for 
the defendant. 


Reapr, J. The action was brought to enjoin the defen- 
dants, who were the lessees of the North Carolina Railroad, 
from changing the gauge of that road. A restraining order 
was granted without notice, and then, upon notice, an in- 
junction was granted until the final hearing. From that order 
the defendants appealed to this court. And this court di- 
rected the injunction to be dissolved. That, of course, carried 
the costs against the plaintiff ; for the statute provides, “ that 
in all civil actions, prosecuted in the name of the State, by an 
officer duly authorized for that purpose, the State shall be lia- 
ble for costs in the same cases, and to the same extent as pri- 
vate parties.” Bat. Rev., chap. 17, sec. 288, C. C. P. 

But the injunction was continued until the hearing, upon 
condition that the plaintiff give bond with surety, in the sum 
of $50,000 to indemnify the defendants, the bond to be given 
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by a day named, or else the injunction to be dissolved. From 
so much of the order as required the plaintiff to give the $50,- 
000 bond, the plaintiff appealed. We assume that on the day 
named, the plaintiff gave the $50,000 bond, notwithstanding 
the appeal, although it is not so stated in the record, and no 
such bond appears among the papers. 

We are now asked to decide: 

(1.) First, whether it was lawful to require the plaintiff to 
give the bond. 

(2.) Secondly, are the sureties upon said bond liable. 

We decline to decide the first point, because it is of no prac- 
tical importance. The plaintiff gave the bond, or if she did 
not, there is no need that she should, or should not give it 
now; because the subject matter of the action was decided 
upon the defendant’s appeal. In cases where slaves were the 
subjects of actions pending at their emancipation, we declined 
to decide the cases, as the subject matters were gone, and 
nothing involved but the costs. /e// vy. Morrison, Phil. Eq. 
31. And we have lately said, that we would not try a 
ease when nothing but the costs is involved. Martin v. Sloan, 
69 N. C. Rep., 128. 

In such cases we dismiss the appeal. 

We decline to decide the second point, as to the liability of 
the sureties, because it is not presented by the record. 

The liability of the sureties does not necessarily depend 
upon the liability of the principal. Duvis v. Commissioners 
of Stokes Uo., 72 N. C. Rep., 441. 

Appeal dismissed. 


Per Curiam. Judgment affirmed. 


19 
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JAMES HARRISON »v, JESSE STYRES and others. 


The Act of the General As-embly, ratified the 11th day of May, 1861, 
(the first Stay law,) making void all mortgages and deeds of trust, 
for the benefit of creditors thereafter execute, whether registered or 
not, does not apply to a mortgage executed prior to the passage of 
that act, but registered after its passage. 


(The cases of Barnes v. Barnes, 8 Jones 366; Wisiwall v. Potts, 5 Jones 
Eq. 182; and Bank v. Jenkins, 64 N. C, Rep. 719, cited, distinguished 
from this, and approved.) 


This was a crvit action, brought to recover $577.00 alleged 
to be due the plaintiff by the defendant, on a bond executed 
on the 15th day of October, A. D. 1860, in which the defen- 
dant Styres was principal, and the co-defendants, sureties, and 
also for the purpose of foreclosing a mortgage executed by 
the defendant Styres to the other defendants to indemnify 
them as sureties, tried before his Honor, Judge Cloud, at 
Spring Term, 1874, of the Superior Court of Davinson 
county. 

The plaintiff offered in evidence a mortgage duly registered 
on the 14th day of May, 1861. 

The defendants objected to the admission of the evidence on 
the ground, that no mortgage, professing to secure a surety, 
was valid, unless all the debts due by the mortgagor were also 
secured. 

The defendant Styres was sworn, and testified: That on the 
14th day of May, 1861, he owed sundry other debts, besides 
that specified in the mortgage. The‘court overruled the ob- 
jection, and the defendant farther objected to the admission 
of the evidence, on the ground that no privity was shown be- 
tween the mortgagees, and the plaintiff. The court again 
overruled the objection, and the defendants excepted. 

The following is a copy of the mortgage: 


“This indenture, made on the 15th day of October, A. D. 
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one thousand eight hundred and sixty, between Jesse S. Styres 
of the county of Davidson and State of North Carolina on 
the one part, and Henry Harrison and Levi Hill, (the co- 
defendants) of the county and State aforesaid of the other 
part, witnesseth : That the said Jesse S. Styres for and in 
consideration of one dollar, to him in hand paid by the said 
Henry Harrison and Levi Hill, at the time of executing these 
presents, the receipt is hereby acknowledged, hath granted, 
bargained, sold, aliened and confirmed and by these presents 
doth grant, bargain, alien, sell and confirm unto the said 
Henry Harrison and Levi Hill, their heirs and assigns, a 
certain tract or parcel of land in the county of Davidson and 
State of North Carolina, situated on the waters of Caben’s 
Creek, adjoining the lands of D. Styres, Henry Newsom and 
others, bounded as follows, viz: Beginning at a stone on D. 
Styres line, thence in a Southwest direction with the public 
road to a post-oak, thence south to a black-jack, Henry New- 
som’s corner, thence east to a maple, thence east to a stake, 
thence south to a maple, Joseph Harrison’s corner, thence east 
to a hickory, Andrew Thompson’s corner, thence north to a 
dogwood, D. Styres corner, thence with his line N. W. to the 
beginning, containing 167 acres more or less. 

To have and to hold the said lands and premises, all and 
singular the tenements, hereditaments, woods, ways, waters, 
mines, minerals and appurtrnances thereunto belonging to 
their proper use and behoof in fee simple. 

The condition of this indenture is such, that whereas the said 
Henry Harrison and Levi Hill are standing security for thesaid 
Jesse S. Styres to James Harrison in the sum of five hundred and 
seventy-seven dollars, due by bond, with interest from the 15th 
day of October, 1860, as by reference to the bond will more 
fully appear; and whereas the said Jesse S. Styres is honestly 
desirous of securing the payment thereof: Now thereof if 
the said Jesse S. Styres, shall on or before the 15th of March, 
1861, fully pay and discharge the said debt, then this inden- 
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ture and every part and clause thereof shall be void, other- 
wise to remain in full force and effect.” 


This mortgage was executed by all the parties thereto, and 
was registerrd May 14th, 1861. 

It was in evidence that the defendant Styres had occupied 
the mortgaged premises ever since the execution of the mort- 
gage, and that the land upon which the mortgage was given, 
was bought by Styers from the plaintiff and the bond in suit 
was given as the price of the land. That the plaintiff had 
proposed to the defendant Hill, who had the mortgage in his 
possession that if he would surrender it to him, he would see 
the defendant Styres, and if he could compromise with him 
and get back the land he would release the sureties, and that 





if he failed to effect a compromise he would return the mort- 
gage. That having failed, he shortly thereafter delivered it 
to the defendant Harrison. 

The plaintiff here rested his case, whereupon the defendants 
moved for judgment of non-suit. The court overruled the 
motion. 

On the part of the defendants there was evidence tending , 
to show that the plaintiff had told Hill that if he would give 
him the mortgage he would release Harrison and Hill from 
the debt. That the defendants had no property liable to 
execution. 1 

There was also further evidence tending to show that the ; 
interest of Styres in the mortgaged premises, had been sold ] 
under the Internal Revenue law of the United States, for the t 
Eeyment of taxes due the government. 





I 

The plaintiff had a verdict and judgment, and the defen- : 
d acts perti : 
ants appealed. All other facts pertinent to the case, are , 
stated in the opinion of the court. t 
te 

Shipp & Bailey, for the appellants. it 


Dillard & Gilmer and T. J. Wilson, contra. 
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Bynum, J. Onthe 15th of October, 1860, the plaintiff 
sold and conveyed a tract of land to the defendant, Styres, 
for the sum of $570, taking his bond for the purchase money 
with the defendants, Harrison and Hill, as the sureties thereon. 
At the same time, and as a part of the transaction, Styres, the 
principal, executed to the sureties a mortgage of the land, 
reciting therein the suretyship and expressly stipulating that 
Styres should pay the debt on or before the 15th of March, 
1861, or the deed should become absolute. The mortgage 
was not registered until the 14th of May, 1861. The princi- 
pal and sureties in the bond are now insolvent, and the land 
embraced in the mortgage is the only property available for 
the payment of the debt. The prayer of the complaint is for 
judgment on the bond and a foreclosure and sale of the mort- 
gaged premises for the satisfaction of the debt. 

The defense mainly relied on is, that the mortgage is void 
under the seventh section of an act of the Legislature, ratified 
the 11th of May, 1861, and known as the first stay law of the 
war. That section is as follows: ‘That all mortgages and 
deeds of trust for the benefit of creditors hereafter executed, 
whether registered or not, and all judgments confessed during 
the continuance of this act, shall be utterly void and of no 
effect.” 

It will be observed that the mortgage was executed on the 
15th of October, 1860, the stay law was passed on the 11th 
of May, 1861, and the deed was registered on the 14th of 
May, 1861. The mortgage was executed prior to the act of 
the Legislature, which, in express terms, makes void those 
mortgages and trusts only, which should be executed after the 
passage of the act. This deed, then, does not fall within the 
prohibition of the act. It is true, the mortgage was not regis- 
tered until after the act was ratified, but the act clearly refers 
to the time of the execution of the deed, and not the time of 
its registration, for the terms used in the act are “ hereafter 
executed, whether registered or not,” that is, whether those 
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mortgages and trusts, which shall hereafter be executed, shall 
be registered or not. Prior to the act, mortgages were good 
inter partes, without registration, and the purpose of the act 
seems to have been to make such deeds void as well as regis- 
tered ones, when they were executed after the passage of the 
act. Certainly, when this mortgage was executed on the 15th 
of October, 1860, there was no law in existence which forbid 
it; it was then valid between the parties, and the subsequent 
act does not, in terms or by implication, forbid its registration. 
Valuable rights were acquired by the plaintiff, by virtue of 
the mortgage, even prior to registration; rights which could 
not be divested without impairing the obligation of contracts. 
[f the contract of mortgage was valid when entered into, it 
was not competent to the Legislature, afterwards to make it 
invalid. If the act of May 11th is fairly capable of it, it 
must receive such a construction as will not conflict with the 
Constitution. 

But this court in Barnes v. Barnes, 8 Jones, 366, has de- 
clared su much of this act, as was brought in question in that 
case, to be unconstitutional and void. That part of the 7th 
section of the act, which attempts to make void all judgments 
confessed, was held to be an invasion of the judicial power, as 
well as a violation of contract. The whole section is an in- 
tegral part’ of the act, the design and purpose of which, asa 
whole, was to stay the proceedings of all courts, indefinitely, 
and to prohibit creditors from either collecting or securing 
their debts. The reasoning of the court in Barnes v. Barnes, 
is, therefore, as applicable to the whole act, as to the part 
there brought in question, and must be considered as conclu- 
sive against the constitutionality of the act. This is upon the 
supposition, that the act was intended to include mortgages 
executed before and registered after the act, which is the ex- 
tremest view which can be taken in behalf of the defendants. 
But we believe the first view taken of the act is a correct one, 
and by it, the validity of the act need not be drawn in question. 
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The mortgage being established as valid, the defendants 
Hill and Harrison, by the very terms of the mortgage, hold 
the land in trust for the payment of this debt. Even if it 
were adeed in trust to indemnify the sureties, asw as argued by 
the defendants’ counsel, the debt of the creditor supplies the 
consideration to support the deed, and the creditor’s interest, 
therefore, is the primary object to be protected in equity, and 
the sureties’ indemnity is only secondary. Wswall v. Potts, 
5 Jones Eq., 184; Bank v. J-nkins, It is unnecessary to con- 
sider the rights of the defendant Harris, who claims to have 
lately purchased the interest of Styres, under a sale for a vio- 
lation of the revenue law. 

This claim seems to have been trumped up to complicate 
the rights of the plaintiff, and for the benefit of Styres. It 
cannot affect the rights acquired by the plaintiff under the 
mortgage. 

There is no error. 


Per Curiam. Judgment affirmed. 
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‘OHANEY CALDWELL and ethers ». WILLIAM J. WATSON and 
others, 


Whenever it shall judicially appear that any person while held as a 
slave, purchased and paid for any property, real or personal, and that 
conveyance thereof was made to him, or to any one for his use, such 
purchaser, or those lawfully representing him, shall be entitled to 
such property, anything in the former Jaws of this State forbidding 
slaves to acquire and hold property, to the contrary notwithstanding, 

A, a slave, purchased in 1858, a lot of B, paying therefor, which was 
conveyed to U, to have and to hold so long as the said A shall live, 
with remainder tothe children of D, A's owner—this being done in 
fraud of the law—and in 1869, after A had become a free man, B ex- 
ecutes and delivers another deed to A himself, in fee simple, being in 
possession and continuing in possession until his death in 1872. Be- 
fore his death, A devised the lot te the plaintiff, his wife, with re- 
mainder to his grandchildren, In an action by the plaintiff, demand- 
ing that the first deed from B to C shall be delivered up to be can- 
celled and declared void, and the cloud upon her title removed: J# 
was held, that the plaintiff was clearly entitled to the relief sought, 
A, the grantee in the second deed, being owner in fee, with the 
right to devise the same. 


(Lattimore v. Dizon, 63 N. C. Rep. 356, cited and appreved.) 


This was a Crvm Action tried before his Honor, Judge 
Kerr, at Fall Term, 1875, of Orange Superior Court. 

The parties having waived a trial by jury ; ,the court found 
the following facts: 

That November Caldwell was in the year 1858, a slave, the 
property of Dr. William Hooper, and upon the removal of 
Dr. Hooper from Chapel Hill, wishing to remain there, he 
made arrangements with James Y. Watson, by which the latter 
was to purchase him at the price of three hundred dollars, and 
he, November, was to pay the purchase money ; which he ac- 
cordingly did. . 

That about the same time, November being the slave of Jas. 
Y. Watson, bought of one Green Caudle a lot of land, which 
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is the subject of this controversy, at the price of one hundred 
dollars, and himself paid the whole of the purchase money. 

That November Caldwell took a deed dated the 10th day of 
September, 1858, whereby the said lot was conveyed by Green 
Caudle to one Jones Watson “to have and to hold to the said 
Jones Watson, so long as November, a slave formerly the pro- 
perty of Joseph Caldwell and now belonging to James Y. 
Watson, of Chapel Hill, shall live, with remainder upon his 
death to William J. Watson and Mary V. Watson, and their 
heirs, the said William and Mary being children of James Y. 
Watson aforesaid,” this being done by the parties in fraud of 
the law. Neither Jones Watson, James Y. Watson or the 
remaindermen paid any part of the purchase money. 

November Caldwell occupied the said lot from the date of 
his purchase to the day of his death on the 24th day of Dec. 
1872, paid the taxes and built improvements thereon. On the 
29th day of March, 1869, Green Caudle executed another 
deed for the lot, whereby he conveyed the same to November 
Caldwell in fee simple. 

That November Caldwell left a last will and testament duly 
executed to pass both real and personal estate, which has been 
admitted to probate in the Probate Court of Orange county, 
wherein he devised the lot in controversy to the plaintiff, 
Chaney Caldwell, his wife, remainder in fee to the other plain- 
tiffs, his grand children. 

Upon these facts the court rendered judgment to the effect, 
that the plaintiffs take nothing, and that the defendants are 
entitled to the real estate mentioned in the complaint, and that 
a writ of possession issue to put them in possession thereof. 

From this judgment the plaintiffs appealed and assigned the 
following as error : : 

1. That upon the finding of the court, the plaintiffs are en- 
titled tu have the deed from Caudle to Jones Watson cancelled 
by reason of the change of circumstances of the said Novem- 
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ber Caldwell and to have their title quieted by said cancella- t 
tion. , . t 
2. That by the proper construction of said deed the estate 
given to Jones Watson terminated upon the death of Novem- 
ber Caldwell, and the remainder, to William J. and Mary V. D 
Watson, fails both for want of consideration moving from ti 
them, and because they are not parties to the said deed. 8i 
3. That said deed having been executed by a slave, in favor k 
of his master’s children, the law presumes undue influence and d 
nothing else appearing, it should be vacated and the plaintiffs’ Pp 
title quieted by a cancellation thereof. . a 
4. That at most, the said remaindermen had but an estate Ss 
: du: ing the life of Jones Watson, and the court should have so t 
declared, and thereby quieted the title of the plaintiffs ac- la 
quired under the later deed from Green Caudle to November x 
Caldwell, and will of the said November. pe 
: 5. That the plaintiffs are entitled to recover of the defen- Ww 
dants the costs of this action. 
All other facts pertinent to the points decided, are stated in de 
the opinion of the court. eit 
th 
Graham & Ruffin, for the appellants. C: 
No counsel contra, in this court. tal 
or 
Serriz, J. The counsel for the plaintiffs: suggests that if Sal 
the court can find in the books no principle sufficiently large vei 
to give relief in cases like this, they ought to invent one to rel 
meet the new order of things necessarily arising upon the th 
abolition of slavery and the establishment of freedom. I con- P . lar 
fess that I should feel much inclined to do, rather than burden vel 
the consciences of the defendants with a decree in their favor. : 
But fortunately for their repose, we need not invent a new fre 
principle in order to induce the defendants to do equity. So fra 
far as this litigation is concerned, we may treat the defend- go 
a 






ants as plaintiffs seeking the active intervention of the court 
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to enable them, not to hold, but to recover possession of land 
by virtue of a deed which his Honor finds was made in fraud 
of the law. 

His Honor also finds that neither Jones Watson, the trustee, 
nor James Y- Watson, the master, nor his children, the plain- 
tiffs, ever paid any part of the purchase money, but that the 
same was paid by November Caldwell, who occupied the said 
lot from the date of his purchase in 1858, to the day of his 
death in 1872, and paid the taxes on the same and built im- 
provements thereon ; and that he devised the same to his wife 
and grand children, who now have possession of the premises. 
So in order to support the decree which his Honor felt bound 
to render, we must give force to a deed made in fraud of the 
law, when equity would at least say to the parties, we leave 
you as we find you; the devisees of November Caldwell in 
possession, and the aid of the court to eject them therefrom 
will not be granted. 

But we must not stop here. Putting aside the fraudulent 
deed as something which the court will not enforce in aid of 
either party, it appears that Green Caudle, the grantor in 
the deed, on the 23d day of March, 1869, after November 
Caldwell had become a free man, executed another deed un- 
tainted with fraud in law or fact, and in pursuance of the 
original intention of all the parties, whereby he conveyed the 
same lot to November Caldwell in fee simple. So that No- 
vember Caldwell having acquired his freedom, and being 
relieved of the disability which enforced his participation in 
the fraudulent transaction, acquires a deed in fee simple, to 
land for which he had paid the full purchase money to the 
vendor. 

And now his devisees only ask the aid of the court to remove. 
from their title, under the deed of 1869 a cloud darkened by 
fraud, and bearing upon the plaintiffs in a manner revolting to 
good conscience. Why cannot this be done without resort to 
a new principle? But further, no one can believe fora 
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moment, that when November Caldwell, a slave, purchased 
his guasi freedom, and then purchased half an acre of land 
and paid for both with his own money, that either he or any 
of those with whom he was dealing, did not intend by the 
by the first deed to create a trust for his benefit, and that the 
limitation over to his master’s children was also intended to 
be upon the same trust, from which they were to derive no 
beneficial interest. Will they at this day, be heard to say 
ought to the contrary ? 

Whatever may have been the result, had the trustee or the 
masters children, in violation of all faith, taken the property 
to their own use, while November was a slave, and when such 
conveyances were against the policy of the law, yet as no such 
claim was asserted until that policy had ceased, and the Con- 
vention of 1868 had ordained, “that whenever it shall judi- 
cially appear that any person, while held as a slave, purchased 
and paid for any property, personal or real, and that convey- 
ance thereof was made to him, or to any one for his use. such 
purchaser, or those lawfully representing him, shall be entitled 
to such property, anything in the former laws of the State 
forbid ling slaves to acquire or hold property to the contrary, 
notwithstanding,” it is clear that the courts will not now 
give countenance to such an iniquitous claim. Nor shall they 
permit the plaintiffs to be harassed thereby. In support of 
this view, we may cite the act of 1869-’70, chap. 57, to show 
that the Legislature has adopted the policy indicated by the 
Convention of 1868, a policy in fact, which necessarily sprang 
into existence, full grown and vigorous, upon the abolition of 
elavery. 

The judgment of the Superior Court is reversed. 

Let a decree be drawn in conformity with the prayer of the 
complaint. Lattimere v. Divun, 63 N. C., 356. 


Perr Coram. Judgment reversed. 
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Where one contracts to sell a well known tract of land described by 
’ metes and bounds for a specified sum, and in the deed therefor sub- 
sequently executed, adds a strip (the locus in quo) to the land sold, 
without further consideration, it is fraudulent te the grantor’s cred- 
itors, and no title to such added strip passes to the grantee, 








Any one who has acquired the rights of a deceased person, whether by 
his deed or the deed of the sheriff, who is authorized to make a deed 
for him, is an assignee within the meaning of section 343 of the Code 
of Civil Procedure, and no distinction is.made between a voluntary 
and an involuntary assignee, 






pi Neither of the parties, (plaintiff or defendant,) whether claiming as 
original parties or as assignees, either by deed of the party or deed of 
the sheriff, is a competent witness in regard to conversations and 
transactions between tie party who offers himself as a witness and 
the assignees of the dead man, 









(Murphy v. Ray, 73 N, C. Rep. 588, cited, commented on and approved.) 







Civiz action, in the nature of Aj-ctment, tried before 
Cloud, J., at Spring Term, 1875, of the Superior Court of 
Forsyte County. 

The following is, substantially, the statement of the case 
sent up as a part of the record, upon appeal to this court: 

The plaintiff claimed the docus in quo as a purchaser at an, 
execution sale, the execution having been issued in his own 
behalf. 

The defendant claimed the same under a deed from one 
Richard Cox, the defendant in said execution, dated prior to 
the sheriff’s deed to the nlaintiff. 

The plaintiff alleged, that the lecus in quo was conveyed to 
the defendant by the said Cox in fraud of his creditors. In 
support of this allegation, evidence was adduced tending to 
show that the plaintiff held a bond for the sum of $1,395.75, 
against the said Cox, dated the 31st day of March, 1866, and 
that on the 2d day of April, 1866, he commenced an action 
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on said bond. That at Fall Term, 1866, the defendant pleaded 
to the said action, and issues joined therein. The action was 
pending until Spring Term, 1867, when the plaintiff recovered 
judgment against the defendant; and that execution issued 
upon the judgment, and the plaintiff became the purchaser of 
the /vcusx im quo, at the execution sale. 

Two other actions were commenced against Cox, each on 
the 22d day of March, 1866, one by W. A. King, and the 
other by Presley George, together amounting to about $800. 
That in October following, other creditors instituted actions 
against Cox, to recover about the sum of $1,060, to.wit, M. 
L. Smith and J. L. Peatress, the former of whom was a brother- 
in-law of Cox and the defendant. In the four last mentioned 
suits, judgments were confessed at Fall Term, 1866. 

It was farther in evidence for the plaintiff, that on the 23d 
day of April, 1866, Cox executed a deed in trust conveying 
the “ Nancy Cox tract of land to secure Charles E. Moore, M. 
L. Smith and Powell Simmons, his sureties, for a debt of 
$1,203, due the Bank of Salem, contracted in 1861. That a 
short time before Cox made the deed to the defendant, he de- 
clared that he owed the plaintiff a large debt, and that he did 
not intend to pay it. That he intended to give Mary Rey- 
nolds, a daughter of the defendant, five hundred dollars in the 
¢‘Molly Cox” land (the locus i» quo), and the defendant was 
to have the balance. That a few days before he executed the 
bond to defendant to make title to the land, which was dated 
April 11th, 1866, Cox declared that he was about to be sold 
out, and that “while they were selling, he was going to sell 
too.” A few days after this, Cox went to Virginia to the home 
of the defendant, when and where the contract between Cox 
and the defendant was made, and the title bond given. That 
on the day before the execution of the deed, Cox stated to a 
neighbor that he was about to sell his “ Molly Cox” land to 
the defendant for $1,500, that he asked $2,000 for it, but the 
defendant talked like not giving it. That he would not take 
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that from any body else in the world. That in the fall of 1866, 
after the conveyance of the land to the defendant, the defen- 
dant was at said neighbor’s house, and a colored girl told him 
that she had heard that the defendant’s son Dick was to come 
to live with Richard Cox at his home place, and his daughter 
Mary was to come to the “Molly Cox” place. That in reply to 
this, the defendant said that he had never heard of such a 
thing; that he had thought of giving the “ Molly Cox” 
place to his son Abram. 

There was also evidence, tending to show that on the 15th 
of April, the defendant and Cox came to the house of one 
Powell Simmons, in Stokes county, and on their arrival the 
defendant remarked to Gideon E. Moore, who was present at 
that time, that he was glad to find him there, as he wrote a 
good hand; that he had bought of Cox his “ Molly Cox” 
tract of land at $1,500, and he wanted a settlement made and 
a‘deed drawn. Moore and Simmons remarked that he paid 
enough for it. Moore excused himself from doing the writing, 
saying that Simmons was the best draughtsman. 

Moore testified that the defendant produced his papers, sit- 
ting near to him, and he knew that he had in his hands a bond 
on Cox to Moody, and by him transferred to the defendant ; 
another for $900, or thereabout ; and beside these, there was 
a small account, upon all of which Simmons computed the in- 
terest, Cox admitting each one to be justly due Simmons, 
announced the result of the calculation as $1,450, or about 
that sum. The defendant thereupon remarked to Cox, that it 
was very near what they had made it, the only difference being 
that Simmons had counted the fractions. It was further in 
evidence, that the deed was not drawn on that occasion, owing 
to the fact that Cox did not know the courses of the lines to the 
“Molly Cox” tract, and Cox left Simmons to go to his house, 
a few miles off, to get his deed, and was to come back that 
evening, but did not. The defendant stayed all night at 
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Simmons,’ and the next morning he and Simmons went off 
together, saying they were going to Cox’s to draw the deed. 

It was further in evidence, that on arriving at Cox’s house, 
they found him with a trunk open, looking for an old deed, 
which he did not find; and the question arose as to how the 
“Molly Cox” land should be described so as to distinguish it 
from other lands belonging to Cox, adjacent thereto. Cox 
wanted the line to run across the creek, near the ford, and the 
defendant insisted that it should run below the ford. This 
disagreement arising, Cox, the defendant, and the witnesses 
went from the house to the ford, still disagreeing. They then 
went down to the creek, about a hundred yards to a bend, 
where there was a large rock in the creek, and a cleared ridge 
makes a near approach to the creek. .The defendant then 
said to Cox, “I want to sce you,” and they went off into the 
woods, out of sight of the witnesses, and were gone sometime. 
When they returned, the defendant remarked that Cox had 
agreed for the line to commence at the bend, and run due 
north and south through Cox’s land to his outside lines. The 
deed was thus drawn, a copy of which the plaintiff offered in 
evidence. The quantity of land, between the road, as it runs 
through the land, and the line crossing at the bend, was va 
riously estimated by the witnesses, ranging from twenty-seven 
to one hundred acres. 

It was further in evidence that Cox had been a man of large 
property up to the time the slaves were emancipated, and 
afterward owned the following property, to-wit: The “Molly 
Cox” place, containing four hundred and seventy-five acres, 
the locus in gue sold to the defendant for the sum of $1,500; 
the “ Nancy Cox” place, containing three hundred and twenty- 
seven acres, said to be worth more than the “Molly Cox” 
place by some of the witnesses, and by some less, which 
after the execution of the deed to the defendant, was conveyed 
in trust and sold at auction for five hundred dollars; the 
“ House place,” containing six hundred and thirty-five acres, 
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worth $3,000, and sold at a sheriffs sale for $1.00 per acre ; 
the “Turkey Branch place,” worth from $150 to $400; the 
“Mountain place,” worth $100, and a lot in Danbury, worth 
$50, besides personal property which brought $275. There 
was no evidence that Cox was reputed as insolvent at the time 
of the execution of the deed to the defendant; but some of 
the witnesses, testified that it was thought that he would break. 
It was in evidence that before the end of the year 1866, Cox 
was entirely sold out, leaving a considerable part of his debts 
unpaid, his property selling for a low price, owing to the 
scarcity of money, the then prevalent fear of confiscation in 
that section, and the consequent scarcity of purchasers of real 
estate. 

The evidence as to the value of the “Molly Cox place” was 
conflicting, some of the witnesses testifying that it was worth 
more than $1.500, and others that it was worth less. It was 
further in evidence that the lands retained by Cox after the 
execution of the deed to the defendant, if sold at the same 
proportional price, would have paid off all his debts and left 
a considerable surplus. That before the execution of the deed 
to the defendant, the defendant asked one Wm. S. Lawson, “if 
any one had made a break on Cox,” stating that he was ex- 
pecting it, and that on the day after the execution of the deed, 
defendant came to Lawson’s house and told him that he had 
bought the “ Molly Cox place” for $1,500, and asked the wit- 
ness what he thought of it, and if he had not paid too much. 
To which the witness replied that it was worth more money. 
The defendant remarked, “If it was so, it was all in the 
family; that Cox was old, and wonld have to be taken care of ; 
that McCanless and others had debts (naming the debt due 
the Bank of Salem), and if those debts came against him it 
would break him up. He said McCanless had sued Cox, and 
asked the witness if he knew anything about the justice of 
the debt; to which the witness replied, that he knew some 
portions of it to be just. 

20 
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It was further in evidence that Lawson was at the sale of 
the “ Nancy Cox place.” That some six or eight persons were © = 
present, of whom three or four were bidders. One M.L, 7% g¢ 
Smith, a brother-in-law of Cox, became the purchaser, at the —~ I 
price of $510. That, in the opinion of the witness, the land o 
was worth five dollars per acre. (The tract contained three ti 
hundred and twenty-seven acres.) That the defendant had st 











told the witness to attend the sale of Cox’s personal property fi 
and buy some articles for Cox, which he did. Afterward the d 
defendant complained that he bought more than he was in- 
structed to buv, and proposed that the witness should take and fc 
pay for a part, and he would pay for the balance for Cox. p! 
At this proposition some unpleasantness and irritation was ‘“ 
shown, and the witness refused to do so, saying if he took a re 
part he would take all. There was no hard feeling between J 
them that witness knew of. After this disagreement the wit- 7 os 
ness went after the articles purchased, when Cox alleged that P th 
the defendant had promised to give him a home on the S an 
“Molly Cox place” for life, and to buy these articles for him, - vo 
‘The next time the witness saw the defendant he communicated fr 
to him these declarations of Cox. This was in the Spring of 
1867. The defendant replied that M. L. Smith had as much on 
right to take care of Cox as he had, that he had a large family 
of his own to attend to. nn 
On cross-examination the defendant asked, the witness if he th: 
was not a bidder at the sale of the “ Nancy Cox place ;” and ws 
if he was not bidding for McCanless with authority from him > at 
to run it to five hundred dollars? The witness replied that wh 
he was a bidder, but that he had no authority from MeCan- q de: 
less and was not bidding for him, but that MeCanless had F de 
agreed to lend him $500 to help pay for the land. He was 
a also asked if he did not on the day of sale, tell M. L. Smith hal 
that McCanless had authorized him to bid for the land and tifi 
limited him to $500? To which the witness replied, that he wit 





had not. _ 
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} 
During the progress of the case M. L. Smith was called as 


a witness for the defense and asked, “ what, if anything, W. 
S. Lawson had said on the day of sale as to his bidding for 
McCanless. To this question the plaintiff objected on the 
ground that it was collateral. The court overruled the objec- 
tion and the plaintiff excepted. The witness thereupon 
stated that Lawson told him at the sale that he was a bidder 
for McCanless, and that he had limited him to five hundred 
dollars. 

There was evidence tending to show that the line contended 
for by Cox had been the reputed line of the “ Molly Cox 
place,” on the east, for thirty or forty years; that the tenants 
on that tract, and on the tract east of it, had before and since 
Cox become the owner of both, worked to the road on each 
side and claimed that as the line. That the defendant him- 
self had at a former trial declared on oath, that the road was 
the reputed line, and that he had only purchased to the road 
and that he had paid no consideration for the land below the 
road and only went there to get a permanent object to start 
from. 

The defendant contradicted the evidence as to his testimony 
on the former trial. 

It was farther in evidence on the part of the plaintiff, that 
he recovered judgment in his suit at Spring Term, 1867, and 
that execution issued thereupon, under which the locus in quo 
was levied upon and sold, the plaintiff becoming the purchaser 
at sheriff’s sale and taking the sheriff’s deed therefor, under 
which he claims title. The plaintiff also read in evidence the 
deed from Cox to the defendant conveying the locus in quo, 
dated April 16th, 1866. 

The defendant was introduced as a witness in his own be- 
half, and produced a title from Cox to himself. He also tes- 
tified to the effect that Cox was dead; Hopkins an attesting 
witness was also dead, and that the other attesting witness, a. 
son of the defendant, resided in the State of Tennessee, that 
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he had endeavored to have him present ; that he had promised 
to be present, and was absent without his consent or procure- 
ment. Evidence having been introduced tending to prove the 
hand-writing of Cox and also of the subscribing witnesses to 
the title bond, which the defendant also offered as evidence. 
To this evidence the plaintiff objected, the objection was over- 
ruled, and the plaintiff excepted. 

The defendant then offered to show by his own testimony, 
all the transactions that tcok place between himself and Cox 
concerning the locus in gue. To this evidence the plaintiff 
objected on the ground that Cox was dead. The objection 
was overruled by the Court and the plaintiff excepted. 

The witness then stated that Cox came to his house, in Vir- 
ginia, to buy corn. He declined to sell him any unless he was 
paid for the same. He told Cox that he already owed him 
about $1,500, and that he could not afford to make the debt 
any larger, and that he would sell him some corn if he could 
pay him for it, and pay or secure the old debt. Cox told him 
he had no money but only land. The witness then told him 
he would buy land. After some chaffering about the trade he 
bought the “Molly Cox place,” and took the title bond. Cox 
asked $2,000 for the land, and he offered $1,500 for it in the 
old debt, and at this price they agreed. Cox was his brother- 
in-law, and though a man of means, was very improvident, 
and for a long time got provisions from the ‘plantation of the 
witness in Stokes county, and in this way became indebted to 
him. About 1857, he had a settlement with Cox and took his 
bond for $830, the sum due him for provisions previously 
furnished. Besidcs this he paid off a bond due by Cox, toone 
Nut Moody, for about two hundred dollars. He also helda 
small account against Cox, and these three claims with the in- 
terest, amounted to $1,450, lacking a few cents. This with 
five dollars in cash and nine barrels of corn at $45, was the 
consideration for the land. That the $1,500 in old debts was 
recited in the title bond from a conjecture as to what the debts 
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would foot up, the interest not having been calculated until a 
few days afterwards. The title bond was given from an ex- 
pectation that the plaintiff would not go to Stokes for some 
time. That finding it convenient sooner than he expected, he 
went over with Cox and concluded that he would have the 
matter closed and the deed executed. ; He came to North Car- 
olina to have the deed executed, because he thought the law 
required it. He expected that Cox owed McCanless but did 
not certainly know it when the contract was made, and he did 
not then know of McCanless having sued Cox, but on the way 
ever to North Carolina Cox told him that he had been sued. 
He knew of no purpose on the part of Cox to defeat the 
plaintiff, and heard from him no declaration of any such pur- 
pose. On his part, he purchased the land with no purpose, 
other than to obtain payment of his debt. He suspected no 
purpose to defraud any one. He then thought Qox able to 
pay all his debts, and in fact he was able to pay them all if he 
could have sold all his other property then under no lien, as 
well in proportion as he had sold the “ Molly Cox place ” to 
the witness, which he said he was going to do. The witness 
further testified as to the execution of the deed and the disa- 
greement as to where the line on the east side of the tract 
should run. His evidence did not materially differ as to these 
facts, from the evidence for the plaintiff, except that he stated 
that he might have gone off with Cox, when they reached the 
bend of the creek ; that he did not recollect doing so, but that 
if he did, it was for the purpose of hunting for the line, which 
some one had informed witness ran across the creek about 
that point. That Cox agreed for the deed to be drawn cross- 
ing at the bend instead of foard, while they were on the ground, 
and he did this from no promise or inducement on the part of 
the witness to cover the same from his creditors, or for his care 
or benefit in any wise ; and there was no promise of compensa- 
tion or reward in any way whatever, but it was insisted upon 
because the witness had heard that the line was at or near the 
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ridge next below the foard. There was a remark made at the 
time of the execution of the title bond, by Cox, to Mary 
Reynolds that he had always intended to give her the “ Molly 
Cox place,” but he was in debt and he was forced to sell it, 
and now her papa could let her have it. But no such term or 
stipulation was made in the contract, and nothing of that kind 
was spoken of in the course of the trade, or had any connece- 
tion therewith. He allowed Cox to go into a house on the 
“ Molly Cox place ” during the winter of 1866-67. After he 
was entirely sold out, he removed him thence to his house in 
Virginia, where he kept him over a year and sought to keep 
him longer. He told W. 8. Lawson to attend the sale of the 
personal property of Cox, and to buy somethings for Cox, but 
neither of these things were done as an inducement or part 
consideration for the land, and from no motive except charity 
and regard for him, as the brother of his wife. There was 
never any understanding that Cox had given to Mary Reynolds 
$500 in the price of the land and fixed on $1,500 as the price 
on that account. No such thing was ever spoken of, or known 
to the witness. 

There was evidence corroboratory of the testimony of the 
defendant as to the bond for 8950, which the defendant 
claimed asa part of the consideration paid to Cox for the 
land ; also as to Cox obtaining provisions from the defendant’s 
farm in Stokes county. ; 

The defendent also introduced one Gideon George, a sur- 
veyor, who testified that the line, if run at the bend due north 
and south, would include exactly the quantity of land specitied 
in the bond for title, but if the road be the line, then the 
quantity will be about one hundred acres less, 

The defendant also offered in evidence, a deed from Joshua 
Cox to Jesse Cox, dated in 1819, and another from Salathiel 
Stine, sheriff, to Richard Cox, the giantor of the defendant, 
describing the eastera line of the “Molly{Cox” tract of land as 
to be run on the highest part of the first cleared ridge below 
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the road, commencing near the middle of the cleared ground. 
There was other. evidence tending to show that the line as 
established between the defendant and Cox on the day of the 
execution of the deed was at or near this line. There was no 
evidence that such line was ever marked, until the sale to 
Reynolds, the defendant. 

It was admitted that Richard Cox had been the owner of the 


’ 


“Molly Cox” tract and the lands adjoining on the east, since 
1835; and that owning on both sides of the Quaker Gap road, 
his tenants on both tracts had since that time worked to the 
road. It was in evidence that Richard Cox and Jesse Cox, 
under whom he claimed had been heard to speak of the road 


as the line. _ 

The bond for title describes the land as being a tract in 
Stokes county, “on both sides of the waters of South Double 
creek, containing 475 acres more or less, known as the “Molly 
Cox” tract of land. 

Among other things, the court charged the jury : That Cox, 
owning the land on both sides of the road, had a right to 
make the dividing line wherever it was agreed upon in his sale 
to the defendant; and if from the evidence, they could collect 
that the contract was for lands west of the road, with the road 
as the line, at the price of $1,500, aad that the defendant and 
Cox afterwards added in a strip between the road and the line 
crossing at the bend of the creek, and this was without further 
consideration, it would be frand, and the plaintiff would be 
entitled to their verdict. But, if from the evidence, they 
should find that the contract of sale was of the “ Molly Cox” 
tract of land, by its true lines, at fifteen hundred dollars, and 
and not by the road, as the line, and that the defendant got 
no more than he bought; and should they farther find that 
the defendant paid therefor in old debts and corn and moncy, 
fifteen hundred dollars, and that that was a fair price; then 
they should find for the defendant; and if the jury should 
find that the sale was by the true lines, that then in locating 
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and determining where that was, and whether at or near the 
bend of the creek, and thence due north and south, they were 
at liberty to consider the title bond and all the deeds offered 
in evidence in the cause, and that as to that matter, the writ- 
ten evidence was of more weight than the oral. 

The jury rendered a verdict in favor of the defendant, and 
thereupon the plaintiff moved for a new trial upon the fol- 
lowing grounds : 

1. Error in the ruling of the court in the admission of the 
title bond in evidence. 

2. Overruling the objection, and admitting the testimony of 
M. L. Smith in contradiction of W. 8. Lawson. 

3. The admission of the testimony of the defendant as to 
the transaction between Cox, deceased, and himself. 

There was no exception to the charge of his Honor, and no 
instruction prayed for was refused. But it was urged upon 
the hearing of the motion that the charge, as given, was cal- 
culated to mislead the jury. 

The motion was overruled, and the plaintiff appealed. 


Clement, T. J. Wilson and Jeyce, for appellant. 
Dillard & Gilmer, Watson and Glea, contra. 


Pearson, C.J. There is no error in the charge. It was 
not calculated to mislead, but, on the contrary, directed the 
minds of the jury to the very point on which the case turned, 
to-wit: Did the deed of Cox convey to the defendant more 
land than was embraced by the original contract of purchase 
at the price of $1,500, with an intent thereby to benefit said 
Cox, at the expense of his other creditors? This was fairly 
left to the jury, and the verdict is in favor of the defendant. 

We think there is error in permitting the defendant to tes- 
tify as to conversations and transactions with Cox, who was 
dead at the time of the trial. 
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1. Is the plaintiff, who is a purchaser at sheriff's sale, “an 
assignee” of Cox, within the meaning of sec. 343, C. C. P? 
Any one who has acquired the rights of the dead man, 
whether by his deed or by the deed of the sheriff, who is au- 
thorized to make a deed for him, is an assignee within the 
meaning of sec. 343. This is the general meaning of the 
word, and on the face of the statute no distinction is made 
between a voluntary and an involuntary assignee. 

2. The position is taken: The object of the proviso is to 
protect dead men, and not to allow conversations and transac- 
tions with them to be proved by a party to the action, inas- 
much as he is not here to explain the transaction or to justify 
his conduct in the transaction. 

In this case the conduct of the dead man had been called 
in question by the plaintiff, and he is charged with fraud. So 
this opens the door, and lets in the defendant, although a party 
to the action, to explain the transaction, and explain and jus- 
tify the conduct of the dead man in regard to the transaction. 
This is a new point upon the construction of sec. 343, and has 
much plansibility. 

After consideration, we are of opinion his Honor erred in 
allowing the defendant to testify as to conversations and the 
transactions between himself and Cox. True, this testimony 
tended to exculpate Cox from the charge of fraud imputed to 
him by the plaintiff. The plaintiff does not become a witness 
in his own behalf, but relies on the testimony of third persons. 
The plaintiff does not assume to represent Cox, except as 
assignee of his right to the land, treating the deed to defend- 
ant as fraudulent ; but takes the ground, suppose Cox was liv- 
ing, I could then put him upon Ais oath, whereas now, you 
let the defendant swear as to the transaction without fear of 
contradiction, because the man is dead. 

We are satisfied by the true construction of sec. 843, neither 
of ‘the parties, whether claiming as original parties or as as- 
signees either by deed of the party or deed of the sheriff, is a 
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competent witness, in regard to conversations and transactions 
between the party who offers himself as a witness and the as- 
signee of the dead man. 

Allowing a party to an action to give evidence in his own 
behalf is a wide departure from the rules of evidence at 
common law, and the proviso in sec. 343, which fixes a limit 
to this departure should be construed liberally. The effect of 
it is to exclude one of the parties to a transaction, who is 
afterwards a party to an action, concerning the right or pro- 
perty involved in the transaction from the enabling clause of 
the statute, in the event of the death of the other party to 
the transaction. The proviso rests on the ground, not merely 
that the dead man cannot have a fair showing, but upon the 
broader and more practical ground, that the other party to the 
action has no chance, even by the oath of a relevant witness 
to reply to the oath of the party to the action, if he be 
allowed to testify. 

The principle is, unless both parties to a transaction can be 
heard on oath, a party to an action is not a competent witness 
in regard to the transaction. 

There is error. Murphy v. Ray, 73 N. ©. Rep. 588, is not 
well reported. The original papers show that the depositions 
of Buchanan and of his wife, who were the real parties in 
interest were read in evidence. This explains the opinion, 
and brings the case within the exception to,the proviso of a 
very complicated statute, and distinguishes it from our case. 


~ Per Curr. Venire de novo. 
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In an action to recover the possession of land, and involving the title 
thereto, and te which the Stutute of LimitatiagS is p'eaded, the time 
from the 20th day of May, 1861, to the last day of January. 1870, is. 
not to be counted. 












This was a Crvm Action, for the recovery of the possession 
of land, tried before Furches, J., at Fall Term, 1875, of Ax- 
LEGHANY Superior Court. 

The case was heard upon facts agreed, which are fully set 
out in the opinion of Justice Serre. 

The defendant relied upon the statute of limitations. The 
court rendered judgment in favor of the plaintiff, and there 









upon the defendant appealed. 






McCorkle, for the appellant. 


No counsel in this court, contra. 






Serriz, J. The record presents the following facts : 

1. The plaintiff has the older chain of title, and it covers 
the land in dispute. 

2. The defendant took a deed for the land on the 23d day 
of September, 1865, and went into possession on that day, 
and has held possession thereof ever since, under his said deed. 

3. This suit was commenced on the 11th day of April, 1873. 

Is the action barred by the lapse of time ? 

The general proposition, that the time elapsed from the 20th 
day of May, 1861, until 1st day of January, 1870, shall not 
be counted so as to bar actions or suits, or to presume satisfac- 
tion or abandonment of rights, we may assume to be true. 

This general proposition, however, is subject to the excep- 
tion that actions of debt, covenant, assumpsit or account, upon 
any contract, demand or penalty incurred since the first day 
of May, 1865, and the remedies thereon, shall be in all re- 
spects the same as they were in the year 1860. This excep- 
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tion opened the door for suits and causes of action founded on 
contract or obligation entered into since the first day of May, 
1865, but did not affect the general rule already stated in re- 
spect to torts, or : causes of action, save those, in contract, 


embraced in the @xception just mentioned. The ordinances 
and acts establishing these propositions have been so frequent- 
ly the subject of review, we are inclined to think, that per- 
chaps every other question that can arise out of the suspension 
“of the statute of limitations from 1861 to 1870, has been de- 
-cided by this court. 

We are therefore not disposed to further discuss the subject. 

The judgment of the Superior Court is affirmed. 

Let this be certified, &c. 


‘Per Courram. Judgment affirmed. 








STATE v. AKUM GRIFFICE. 


‘Matters which goto the incompetency of a grand jury, may be excepted 
to after bill found, if it is done at the earliest opportunity afterwards, 
which clearly is, upon the arraignment, when the defendant is first 
called upon to answer. 

‘Where it appears that nine of the grand jury, who found the bill, had 
paid no taxes for the previous year, as required by chap. 17, sec, 229, 
Bat. Rev., and that another was under twenty one ‘years of age, if it 
is objected to in apt time, the bill will be quashed. 

When an indictment is quashed, it is competent and proper for the court 
to require the defendant to give bail to answer the charge. Those 
against whom there is a well grounded suspicion of crime, should not 
be allowed to eseape without an investigation. 


(State v. Haywood, 73 N C. Rep. 437; State v. McIntyre, 2 Car. L. Re- 
pos. 28; and State v. Seaborn, 4 Dev. 305, cited and approved.) 


Camunat Action, charging an assault, with intent to com- 
mit rape, tried before his Honor, Judge Hure, at the Fall 
Term, 1875, of Pasquoranx Superior Court. 
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All the facts pertinent to the points raised and decided in. 
this court, are fully set out in the opinion of Justice Bynum. 

For certain reasons assigned, the defendant moved to quash 
the indictment. The court allowed the pn, and the So- 
licitor for the State appealed. 

The counsel for the defendant then moved, that the defen- 
dant be discharged from custody. His Honor refused to al- 
low this motion, whereupon the defendant appealed. 


Attorney General Hargrove and Smith, for the State. 
Bledsoe, for defendant. 


Bynum, J. When the prisoner was being arraigned, and it 
was demanded of him whether he was guilty or not guilty of 
the crime charged, his counsel objected that he ought not to 
be called upon to answer, for that the indictment was not 
found by a legally constituted grand jury. The case states 
that “this objection was waived for the moment, and the pris- 
oner was arraigned and plead not guilty.” A motion was then 
made by the prisoner’s counsel to quash the indictment for 
the reason before alleged, and the following facts were found, 
and do not appear to have been disputed, to-wit: That the 
first Monday in September, 1874, was the last time the jury 
list was revised, and that then many names were put into the 
box which were not upon the tax list; that the names of others 
who had not paid taxes for the year preceding the first Mon-. 
day in September, 1874, were put in the box; and that the 
names of others were put in, who were not twenty-one, and 
of others who did not reside in the county. It was also shown 
that when the jury list was last revised on said first Monday. 
of September, 1874, the Commissioners exercised no discre- 
tion in the application of any moral or intellectual test of fit- 
ness, but that all the names were put in the box without any. 
regard to moral character, intelligence or the payment of taxes 
the preceding year. It was further found that upon the grand. 
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jury which found this bill of indictment, there were nine per- 
sons who had not paid taxes for the year preceding the first 
Monday of September, 1874, and there was one who was un- 
der twenty-one yegrs of age, when the bill was found, which 
was at the August Term, 1875. 

1. Was the objection by the prisoner taken in apt time and 

manner ¢ 

When the case of one charged with an offence, is to come 
before a particular grand jury, it is the general doctrine, with 
many exceptions, however, that he may be present at its or- 
ganization and makes challenges either to the array or to the 
pollls, for cause. But this practice has never obtained in 
North Carolina, and would be attended with such inconve- 
niences that to allow it would be of doubtful policy. Ob- 
viously, however, it would be a great wrong to deny to defen- 
dants all opportunity of objecting to the incompetency of the 
accusing tribuual. If lawful, it would not be practicable, in 
general, for the defendant to make objection prior to the find- 
ing of the bill, inasmuch as the charge is usually preferred by 
the grand jury without his knowledge or presence, and the 
alleged offence might even have been committed after the or- 
ganization of the grand jury. 

While, therefore, much difference of opinion has existed, 
and the decisions in the American courts have been conflicting 
on the question, whether, after bill found, the defendant can 
take advantage of the incompetency of the grand jury, who 
found it, the better opinion*seems to be, that matters which 
go to the incompetency of the grand jury, may be excepted 
to after bill foynd, if it is done at the earliest opportunity 
afterwards, which clearly is, upon the arraignment, when the. 
defendant is first called upon to answer. Such was the holding 
of this court at the last term in the State v. Haywood, 73 N. 
C., 437, following the State v. Mclntyre, 2 Car. L. Rep., 28, 
and State v. Seaborn, 4 Dev., 305. 

As the objection in this case was upon the arraignment, and 
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before pleading over to the felony, and the facts relied upon 
as affecting the competency of the grand jury, are set forth 
agreed upon, we think the objection was taken in apt time and 
manner, though, as we said in Haywood’s , the more regu- 
lar way of raising the questions here me would have been 
by a formal plea in abatement. 


2. Great and inexcusable irregularities were committed by 
the County Commissioners in making up the jury list, but this 
court can notice only such as affected the composition of the 


grand jury, which was drawn from that list. Battle’s Revisal, 
chap. 17, sec. 229, provides that “the Commissioners of the 
several counties, at their regular meeting on the first Monday 
of each year, shall cause their clerks to lay before them the 
tax returns of the preceding year for their county, from which 
they shall proceed to select the names of such persons on/y as 
have paid tax for the preceding year, and are of good moral 
character and of sufficient intelligence.” The list of names 
thus selected constitutes the jury list, and: from it the grand 
and petit jury are drawn. If the list thus made up happens 
to contain the names of some, disqualified by the statute from 
being jurors, this fact does not vitiate the jury list, so as to 
render incompetent a grand jury drawn from it. For it may 
well be that none of the disqualified persons would be drawn 
upon the jury, in which event no objection could be raised to 
its competency. To hold that a jury list which contains the 
names of some who are disqualified, so poisons and corrupts 
the whole list that a lawful grand jury cannot be made from 
it, would greatly embarrass, if not defeat, the due administra- 
tion of justice. These statutory regulations for making up 
the list from which the several juries are to be taken have 
ever been held in this State not to be mandatory but merely 
directory, and so the statute itself (sec. 229) in effect declares. 
But the question in this case is, not as to mere irregularities 
in constituting and empannelling the grand jury, which, in 
general, cannot be objected to after an indictment has been 
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found and received.» Itis as to the competency of individual 
grand jurors, of the number of those finding this bill. Nine 
of these had not paid tax for the year preceding the first Mon- 
day of Septembeggl 874, when their names were put upon the 
jury list. One ofher was under twenty-one years of age when 
the bill was found. 

Hawkins says, that if one of a grand jury who find an in- 
dictment, be within any of the exceptions of the statute, he 
vitiates the whole, though ever so many unexceptionable 
persons join in the finding, and the prisoner may plead such 
matter in avoidance of the indictment and plead over to the 
felony. B.2, chap. 25, secs. 26, 28. To the same effect is 
Chitty, Cr. Law 307. The language of our statute is strong; 
“from which” (tax list) they shall proceed to. select the 
names of such persons enly as have paid tax, &c., and are of 
good moral character and of sufficient intelligence.” The re- 
strictions fall fully within the rule as laid down by Hawkins 
and Chitty, and followed by the weight of authority in this 
country. State v. Vanhook, 12 Texas, 252, where the 4 | 
question is fully and ably discussed. Yet in the light of our | 
statute, the question is not withont difficulties, for it is equally 
prescribed that the jurors shall be of “good moral character 
and sufficient intelligence.” Can the defendant upon arraign- 
ment plead in abatement, the want of good moral character 
or sufficient intelligence in one or more of the grand jury ? 
If so, on the one hand such challenges would raise questions 
of fact calculated to embarrass the course of justice, in all 
trials where the delay or defeat of justice is sought. On the 
other hand, undoubtedly an idiot or lunatic, or felon, should 
not be a part of the accusing body. Between these conflicting 
difficulties, the safer and more humane choice is to risk the in- 
conveniences or even delays which may be incurred in 
receiving the plea and deciding the questions of fact raised 
preliminary to the trial, rather than adopt the alternative 
stern and harsh rule, which must often work great injastice 
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and wrong. The defendant must have the right to have the 
accusation against him performed by men unexceptionable in 
respect of qualification. In no other way can this right be 
secured than by entertaining the plea upon the arraignment. 
But little inconvenience or delay in the ‘trial can be appre- 
hended, as the court would, upon the spot, try the questions 
raised, and if not well founded, proceed with the trial, other- 
wise the bill would be abated and a new billsent immediately. 
The nine non-tax paying jurors were therefore incompetent, 
and upon the exception taken, vitiated the bill found. 

One other juror was under the age of twenty-one at the 
finding of the bill, and this is made another exception to the 
indictment. 

There is no statute in this State prescribing at what age 
persons become competent jurors, but it is a universal prin- 
ciple of the common law, that a person under twenty-one, is 
an incompetent juror. He must be /iber et legalis homo, 
exempt from legal servitude to master or parent. It never 
was the law that an infant, one declared to be unfit to manage 
his own affairs, could be invested with power to dispose of the 
lives and property of others. This. objection also is fatal to 
the indictment. 

3. When the court quashed the indictment, the prisoner’s 
counsel moved for his discharge. The court. refused the mo- 
tion and required bail for his appearance at the next term of 
the court. It was both competent and highly proper in the 
court to do so. Those against whom there is a well grounded 
suspicion of crime, should not: be allowed to escape without 
an investigation. 


There is no error, and the judgment is affirmed. 


Per Curiam. Judgment affirmed. 
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STATE e. CHARLES TALLY. 


An indictment for Fornication and adultery, charging that the defen- 
dants “did unlawfully and adulterously bed and eo-habit together, 
and then and there dd unlawful'y commit fornication and adultery," 
is amply sufficient, and ought not to be quashed. 


Invictment for Fornication and Adultery, tried before his 
Honor, Judge Watts, at Fall Term, 1875, of the Superior 
Court of GranviL_e county. 

The defendant was held to answer upon the following bill 
of indictment : 

“The jurors for the Stateupon their oath present, that Chas. 
Tally, yeoman, and Winney Bass, spinster, both late of the 
county of Granville, being lewd and vicious persons, and not 
united together in marriage, on the 28th day of July, one 
thousand eight hundred and seventy-five, and on divers other 
days and times, both before and after that day, at and in the 
county aforesaid, did unlawfully and adulterously bed and co- 
habit together, and then and there did unlawfully commit for- 
nication and adultery, in contempt of the holy rites of matri- 
mony, contrary to the form of the statute in such cases made 
and provided, and against the peace and dignity of the State.” 

The defendants moved the court to quash the bill “ for that 
the offence therein charged is not sufficiently stated to consti- 
tute the crime of fornication and adultery.” 

The motion was allowed and the Solicitor for the State ap- 


pealed. 


Attorney General Hargrove, for the State. 
Busbee & Busbee, for defendants. 


Serrie, J. The defendant insists that the indictment is in. 
sufficient: 
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1. “ For that it does not contain the material words of the 
statute, against fornication and adultery.” 

2. “ There are no words used in the indictment, sufficient to 
«harge every ingredient of the offence as defined by statute.” 

As a general rule it is safe, in pleading, to follow the words 
of a statute, but this is not necessary, nor indeed always 
proper. 3 

This bill charges that Charles Tally, yeoman, and Winney 
Bass, spinster, both late of &c., being lewd and vicious per- 
sons, and not united together in marriage, on the 28th day of 
July, A. D., 1875, and on divers other days and times, both 
before and after that day, at and in the county, &c., did un- 
lawfully and adulterously bed and cohabit together, and then 
and there did unlawfully commit fornication and adultery, &c. 

The bill is amply sufficient. I believe it isa copy of an 
old and well approved form, long in use by the Solicitors of 
this State, since the adoption of our present statute. How- 
ever that may be,;#an examination of the cases collected in 1 
Battle’s Digest, page 519, title Forntcation and Adultery, 
will abundantly show that bills much less accurate and formal 
than this have been sustained by this court. We are not dis- 
posed to be hypercritical about words, when the substance sufii- 
ciently appears in the pleading. 

The judgment of the Superior Court quashing the indict- 
ment is reversed. 

Let this be certified, &c. 


Per Overam. Judgment reversed. 
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STATE ce. GEORGE EVANS. 


Where, upon a mistrial, the defendant moves for his discharge, which 
motion is refused, and he is required to give bail for his appearance 
at the next term, the Judge presiding at such next term, has no right 
to entertain the motion and discharge the defendant. It is res adju- 


dicata. 


Crnunat Action, tried before Moore, J., at December 
(Special) Term, 1875, of the Superior Court of Haiax 
county. 

The defendant was indicted for larceny and pleaded not 
guilty. A jury was empannelled and after hearing the evi- 
dence, argument of counsel and the charge of his Honor, 
Judge Warts, announced in open court that they could not 
agree upon a yerdict. The counsel for the State and for the 
prisoner were both present. The prisoner was absent, being 
then in jail. 

His Honor, without having consulted the counsel for the 
prisoner, ordered a juror to be withdrawn and a mistrial en- 
tered. Prisoner’s counsel said nothing either for or against 
the order. 

After the order was made and the jury discharged, his 
counsel moved the court, upon affidavit, to discharge the pris- 
oner upon the ground : 

1. That having once been put in jeopardy, he could not 
again be tried for the same offence. 

2. That the defendant was not in court when the order was. 
made. 

The motion was overruled and the defendant appealed. 

At December (Special) Term, Moorr, J., presiding, his 
counsel again moved the court to discharge the prisoner upon the 
same ground. The motion war allowed and the State appealed. 
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Attorney General Hargrove, for the State. 
Burton & Burton and Busbee d& Busbee, for the prisoner. 


Pearson, C. J. On a trial for larceny, the jury, after de- 
liberation for some eighteen hours, announces to the court that 
they cannot agree, whereupon his Honor, Judge Warts, in 
the absence of the prisoner, who was confined in the jail of 
the county, but in the presence of his counsel, who neither 
assented to nor objected to his action, directed a juror to be 
withdrawn, and the jury was discharged. The prisoner’s coun- 
sel then moved for his discharge on the ground that he could 
not be again put on trial. This motion was overruled by Judge 
Wartrs. At the next term, the same motion on the same 
ground was made and was allowed by his Honor, Judge 
Moorr. So we have the conflicting rulings of two of the 
Judges of the Superior Courts in the very same case—in fact, 
one Judge reverses the decision of the uther Judge. How is 
this unseemly conflict of decision to be prevented? It can 
only be done by enforcing the rule, res adjudicata. 

Without entering into the question, was the decision of 
Judge Warts right or wrong, it is sufficient to say he had ju- 
risdiction and decided the motion against the defendant. That 
decision until reversed on appeal, or by writ of certiorari to 
this court, must stand as a thing settled. 

It follows Judge Moore erred in entertaining the motion. 
His ruling, by which the defendant was discharged, being a 
final determination of the case, the Solicitor had a right to 
appeal. 

This will be certified, to the end that the defendant may be 
again put on trial. 


Perr Curtam. Judgment accordingly. 
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MERCANTILE BANK OF NORFOLK VA. +. CAROLINE PETTI- 
GREW and others. 


A, holds a promissory note for the payment ef money on B; B pays off 
the note to A, but does not take it up, nor does he take a receipt or 
or other acquittance: Held, that B cannot maintain an action against 
A to have the note delivered up to be cancelled. 


In a suit on such note against B and ethers, endorsers, by A, the en- 
dorsee, to which B pleaded payment and demanded in his answer 
that the note should be delivered up to be cancelled: Held, that not- 
withstanding such demand, the plaintiff, A, had a right to take a 
judgment of non-suit, if he so elected, as to B. 


Civit. Action, tried before his Honor, Judge Moore, at De- 
cember (Special) Term, 1875, of the Superior Court of Hau» 
FAX county. 

The following are the facts agreed and sent to this court as 
a part of the record: 

“ This was an action upon a promisory note, for the recovery 
of money. The summons was issued April 3d, 1875, return- 
able to Spring Term, 1875, of Halifax Superior Court. The 
complaint was duly filed at the return term; in which com- 
plaint the plaintiffs alleged, among other things, that the de- 
fendant, Caroline Pettigrew, on the 14th of April, 1874, made 
her promissory note payable to the order of Baker, Neale & 
Sheperd, the other defendants, for $2,399.88, seven months 
after date, at the Mercantile Bank of Norfolk, and that there- 
after, and before the same fell due, the firm of Baker, Neale & 
Sheperd, by endorsement for value, transferred the same to 
the plaintiff; that no part of said note has been paid, and that 
the same was negotiable under the laws of Virginia. 


At the return term, it was agreed, in writing, that the plain- , 


tiffs should take judgment against all of the defendants ex- 
cept Caroline Pettigrew, without prejudice to any cause of ac- 
which the plaintiffs have against the said Caroline Pettigrew.” 
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In accordance with this agreement, judgment was rendered 
against the defendants Baker, Neale & Sheperd for the prin- 
cipal sum of the note with interest. 

The defendant, Caroline Pettigrew, filed an answer in which 
she admitted the execution of the note, but denied that the 
same was transferred to the plaintiff, as alleged in the com- 
plaint, and alleged further, that the same had been paid, and 
demanded judgment “ that the said note be surrendered to her 
for cancellation, and for costs of this suit. 

The plaintiff filed a reply, in which the allegations of the 
complaint were re-aflirmed, and in which it was denied that 
the said note had been paid. 

After the case had been called, and a jury empannelled, 
and evidence introduced by both parties, the plaintiff moved 
the court to be allowed to enter judgment of non-suit. The 
defendant resisted the motion on the ground that she deman- 
ded in her answer that the note be delivered up to be can- 
celled. ) 

The court being of the opinion that the relief demanded 
was not such affirmative relief as to preclude the right of the 
plaintiff to elect to enter judgment of non-suit, allowed the 
motion. Thereupon the defendant appealed. 


Clark, for appellant. 
Hill, contra. 


Reaper, J. A holds a promissory note for the payment of 
money, on B. And B pays off the note to A, but does not 
take it up; nor does he take a receipt or other acquittance. 
Can B maintain an action against A, to have the note deliv- 
ered up and cancelled ? 

The fact that no precedent can be found for such an action, 
is strongly against it; for there must have been innumerable 
instances of such transactions. 
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A note, which has been paid off, is of no value. It is not 
like a title deed for land, which may be recovered. Nor is it 
like an unsatisfied bond, or other instrument, which has been 
obtained by fraud, and which may be decreed to be delivered 
up and cancelled. It is simply a worthless piece of paper, 
which was evidence of a promise which has been performed. 
It vould be worth nothing to B, if he were to recover it. It 
is worth nothing to A who keeps it, for if he attempt to re- 
cover upon it of B, B can defeat the recovery by the very 
evidence upon which he would rely in his action to have it de- 
livered up and cancelled, that is, by proof of payment. 

And besides, when B paid off the note, it was gross negli- 
gence not to take it up, or take a receipt against it. And his 
negligence will not be aided by a Court of Equity. 

Furthermore, the plaintiff is entitled to hold the note as 
against the endorsers, as to whom it is not pretended that they 
have paid it to the plaintiffs. And as the plaintiffs have taken 
judgment against the endorsers, the note is, or ought to be, 
filed as a paper in the cause. So that, as the defendant could 
not have recovered in a direct action, his counter-claim to have 
the note delivered up to be cancelled, is no reason why the 
plaintiff should not take a non-suit. 

There is no error. 


Per Curiam. Judgment aflirmed. 
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E. R. BRINK », A. R BLACK. 


The decision of a Judge, presiding on a trial in the Superior Court, that 
a verdict of the jury is or is not against the weight of evidence, can- 
not be reviewed by the Supreme Court. 


(The cases of Vest v. Cooper, 68 N. CO. Rep. 182; and Watts v. Bell, 71 
N. C. Rep. 405, cited and approved.) 


Crvit Acrion for damages, tried at December (Special) 
Term, 1875, of the Superior Court of New Hanover county, 
his Honor, Judge Henry presiding. 

As the case is decided in this court upon a single point of 
law, it is deemed unnecessary to state all the facts as disclosed 
by the record. 

There was a verdict in favor of the defendant ; whereupon 
the plaintiff moved the court for a new trial, upon the ground 
that the verdict was contrary to the weight of the evidence. 

Upon the hearing, the motion was allowed, and thereupon 
the defendant appealed. 


A. T. & J. London, for appellant. 
W. S. & D. J. Devane, contra. 


Rrave, J. The defendant had a verdict, and the Judge set 
it aside and granted a new trial; because in his opinion, it 
was against the weight of the evidence. The defendant ap- 
pealed, and the only question is, can we review his Honor’s 
order. We have so often said that we cannot, that it is a mat- 
ter of some surprise that we should have the question presented 
again. 

When a Judge presiding at a trial below, grants, or refuses 
to grant, a new trial because of some question of “law or 
legal inference” which he decides, and either party is dissatis- 
fied with his decision of that matter of law or legal inference, 
his decision may be appealed from, and we may review it. 
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But when he is of the opinion that, considering the number 
of witnesses, their intelligence, their opportunity of knowing 
the truth, their character, their behavior on the examination, 
and all the circumstances on both sides, the weight of the 
evidence is clearly on one side, how is it practicable that we 
can review it, unless we had the same advantages? And even 
if we had, we cannot try facts. Vest v. Cooper, 68 N. C. 
Rep., 132; Watts v. Bell, 71 N.C. Rep., 405. And see, also, 
other cases cited in briefs of counsel on both sides, in which, 
when well considered, there is no conflict. 
There is no error. This will be certified. 


Per Curiam. Judgment affirmed. 





STATE vc. WILLIAM B. SURLES and others, 


Where one rented Jand for the year 1875, the landlord cannot avail him- 
self ef the Act, ratified the 19th day of March 1876, as a defence 
against a charge of Forcible Trespass, in that he entered on said land 
before the prosecutor’s term had expired, and with a strong hand 
caused to be removed certain fodder, before the same had been di- 
vided. 


The Act ef the 19th March, 1875, provides in terms, how a landlord 
shall proceed to enforce his demands, and take the benefit of its pro 
visions before the courts, which negatives the idea that he can take 
redress in his own hands. 


Invicrment for Forcible Trespass, tried before Buaton, J. 
at Fall Term, 1875, of the Superior Cou:t of Cumperitanp 
county. 

The defendants were charged with forcibly taking and car- 
rying away from the actual possession of the prosecutor, one 
Thomas Norwood, a stack of fodder, the prosecutor being 
present and forbidding it. 
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It was in evidence that on Saturday afternoon of the 6th of 
November, 1875, the prosecutor having received a message 
from the defendant Surles, went to his house, when Surles told 
him that he wanted to haul the fodder out of the field. The 
prosecutor inquired how much he was going to take, to whicl 
he replied “all.” The prosecutor asked him how much he 
was going to allow him, for his part of the fodder. To this 
he replied seventy-five cents. The prosecutor replied that he 
asked $1.00 per hundred weight. The defendant said he 
would not give it. The prosecutor then told him not to haul 
it. Defendant said he would haul it, and directed James 
Hobbs, Isaac Byrd and Bill Cade, the co-defendants, who 
were in his employment, to take the wagon and haul the 
fodder out of the field. The prosecutor went with them to 
the fence and forbid: them taking thé fodder. They went in 
and carried off seven stacks, which was all there was. 

It was further in evidence that the prosecutor rented the 
tield from the defendant Surles. That one-third of the fodder 
belonged to Surles as rent, and that the fodder had not been 
divided. Surles did not go into the field. Two of the defen- 
dants, Byrd and Cade are colored men. The prosecutor did 
not live inside of the field but on another place which he had 
also rented from Surles. 

All of the defendants were present at the house, when the 
conversation took place between the prosecutor and the defen- 
dant, Surles. The wagon was ready, hitched up. A man 
named Crewington was also present. Hobbs and Byrd 
were then, and had been previously in the employment of 
Surles. 

There was other evidence tending to corroborate the testi- 
mony of the prosecutor. 

The defendants requested the court to charge the jury: 

1. That so far as the defendant Surles was concerned, the 
offence of forcible trespass could not be committed by him, ashe_ 
was the landlord of Norris, and the crop being vested in his pos 
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session as the owner of the land, in accordance with 
the act of 1874~75, chap. 209, sec. 1, ratified 19th of 
March, 1875. 

2. That none of the defendants could be convicted, because 
the forbidding was not of the character necessary and re- 
quired, in that the prosecutor expressed no forbidding of 
Surles getting his own share of the fodder, being one-third 
part. 

3. That there was a variance against the allegatiou and the 
proof—the offense charged is a forcible trespass to personal 
property while the evidence merely tended to prove a trespass 
on real property. 

4, According to the proof, the prosecutor was not near 
enough to be present in the sense required by law,—he was 
standing off, outside the field at a considerable distance and 
merely saw them taking the fodder. 

His Honor declined to charge as requested, and instructed 
the jury: That the forbidding up at the house was insufficient 
and would go for nothing, unless it was repeated by Norris 
down at the fence; whether it was so repeated was for the 
jury to say, as it was a matter contradicted. If the defen- 
dants Hobbs, Byrd and Cade were so forbidden and yet entered 
the field and carried off the fodder under the circumstances 
testified to by Norris, and he was deterred by their number 
from maintaining his rights, then the jury should convict them; 
and if the jury should further find that they committed the 
offense in pursuance of orders given to them for that purpose 
by the defendant Surles, then the jury should find him guilty 
too, although he was not present at the commission of the 
offense, there being no accessories in misdemeanors, all guilty 
participants are regarded as principals. If A whips B at the 
command of ©, who is not present when it is done, A and 
C are both guilty of the assault and battery. A is guilty 
because he committed it, and C is guilty because he com- 
manded it. 
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The jury rendered a verdict of guilty as to all the defen- 
dants. There was a motion for a new trial ; motion was over 
ruled. Judgment and appeal by defendants. 


Guthrie, for the defendants. 
Attorney General Hargreve, Smith «& Strong and Ray, for 
the State. 


Serre, J. The indictment charges the defendants with a 
forcible trespass, in taking and carrying away from the actual 
possession of the prosecutor, a certain stack of fodder, he, the 
prosecutor, being personally present forbidding the defendants 
so to do. 

The defendant Surles says he cannot be convicted of this 
offense, because he was the landlord of Norris, the prosecutor, 
and the whole crop, raised by the prosecutor, was vested in 
him, Surles, by force of the Act of 1874-5, chap. 209, ratified 
the 19th day of March, A. D., 1875. 

His Honor mentions the fact, that, at the request of the de- 
fendants, the whole evidence given on the trial, is sent up with 
the record. 

From this it will be seen that Norris rented the land from 
Surles for the year 1875; that one-third of the fodder be- 
longed to Surles ; that it had not been divided ; and the agree- 
ment between them was to settle on the first day of January, 
1876. 

These facts are not controverted. Then, whatever rights 
had accrued to either party, under the contract, could not be 
effected by the act ratified on the 19th day of March, A. D. 
1875. To give it the effect contended for, would clearly vio- 
late the contract already made between the parties. 

But even if this contract was embraced by the act, it pro- 
vides, in terms, how a party claiming this constructive posses- 
sion, shall proceed to enforce his demand befvure the courts, 
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which would seem to negative the idea that he could take re- 

" dress in his own hands. / Uw 
But the defendants further say they were not forbidden to 
take one-third of the fodder. We do not see how that helps 

them. It certainly did not amount to a license to take the Wi 

other two-thirds. And the only bearing it would seem to have 

upon the case, is to aggravate the offence of the defendants. 


ie 

We need not notice the other points made in behalf of the ; 

defendants, further than to say that the charge of his Honor 

was a clear and concise statement of the law applicable to the : 
case before him. We could not add io its force by repeat- 

ing it. 

The judgment of the Superior Court is affirmed. | 

Let this be certified, &c. | 

He 

Perr Overt. Judgment affirmed. 
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LUNSFORD A. PASCHAL, Adm’r., « BENJAMIN T. HARRIS 
and wife and others. 


Where a mortgagor has an equity of redemption, subject to a power of 
sule, and the land mortgaged is actually sold after forfeiture, the 
right of the mortgagor is entirely extinguished. 

Hence, where A executed and delivered a mortgage to B to secure the 
repayment of a sum of money borrowed by him of B, the mortgage 
containing a power of sale upon forfeiture, and the land was sold 
upon the failure of A to repay the money at the time specified: J¢ was 
held, that the administrator of A could not sustain a petition to sell 
the interest of A in the mortgaged premises, to create assets for the 
payment of debts due by his intestate upon judgments docketed prior 
to the execution of the mortgage, because the sale divested the intes- 
tate of ui] interest. 

Held further, That the liens of the judgment creditors, if enforced at 
all, must be enforced by some direct procceding on their part for that 
purpose. 


SpeciaL Procrrpine, heard upon appeal from the Probate 
Court, before his Honor, Judge Watts, at Spring Term, 1875, 
of the Superior Court of Warren county. 

The plaintiff, who is the administrator of Andrew J. Rogers, 
deceased, filed a petition in the Probate Court, praying that 
he be allowed to sell certain lands, the property of his intes- 
tate, in order to raise funds to pay off the intestate’s debts. 

The case was heard before his Honor upon the following 
facts : 

There were seven judgments against the plaintiff's intestate, 
duly docketed in the Superior Court of Warren county, of the 
following dates, to-wit: one on the 22d of February, 1869, 
four on the 15th day of March, 1869, one on the 16th day of 
March, 1869, and one on the 17th day of March, 1869, 
amounting to over ten thousand dollars. 

No execution or any process whatever had ever issued against 
the plaintiff's intestate for the enforcement of any of the said 
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judgments after the docketing of the same. The plaintiff's 
intestate died during the month of January, 1875. 

On the 6th day of May, 1871, the intestate, having pro- 
cured a loan of seventeen hundred and twenty-four dollars 
and thirty-two cents from the defendant, Thomas Connell, exe- 
cuted to him a mortgage, duly registered, May 7th, 1872, 
whereby he conveyed to said Connell the land now sought to 
be sold by the plaintiff to make assets. As a security for the 
repayment of said sum, the mortgage contained a power of 
sale on default of such repayment. 

The intestate, on the 5th day of May, 1872, informed the 
defendant, Connell, that the judgment had been satisfied, by 
reason of which information, and by failure of the judgment 
creditors to have their judgment liens enforced by execution or 
otherwise, the defendant was satisfied, and being so informed by 
counsel that said judgments no longer created a lien upon said 
land, thereupon loaned to the intestate the sum aforesaid. 
On the 24th day of April, 1875, the defendant, Connell, sold 
the land under the provisions of the mortgage deed, and one 
Martin Connell became the purchaser, and received a proper 
conveyance and possession thereof. 

Upon these facts his Honor rendered the following judgment : 

This action coming on to be heard upon the petition, and 
the answer and exhibits of the defendant Connell, and the ar- 
gument of counsel for both parties, and it appearing to the 
court that the land described in the petition was bound for 
the payment of intestate’s debts, which are set forth in the 
said petition, prior to the execution and registration of the in- 
testate’s mortgage of said land to the defendant Connell ; and 
it further appearing that intestate’s personal estate is sufficient 
to pay his debts, as set forth in said petition and the charge 
of administration, it is now, on motion of plaintiff’s counsel, 
ordered and adjudged that said Paschal, as administrator as 
aforesaid, have a license to sell the land described in said pe- 
tition, after due advertisement, at public auction for cash, in 














JANUARY TERM, 1876. 337 


Pascua, Adm’r., ». Harnxis and wife and others. 


order to pay so much of said intestate’s debts as are stated in 
said petition, as his personal estate may be infiicient to dis- 
charge. . 

From this judgment the defendants appealed. 


Moore & Gatling and Cook, for the appellants. 
Kidwards and Batchelor d& Son, contra. 


Pearson, C.J. The plaintiffs intestate had an equity ef 
redemption, but it was subject to a power of sale. An equity 
of redemption is a valuable interest which may be sold by the 
mortgagor and at sheriff's sale ; and it is such an interest as 
may be devised and will descend to heirs. Chap. 45, sec. 71, 
Battle’s Revisal, embraces an equity of redemption; but in 
our case the equity of redemption was subject to a power of 
sale, and when the power was executed, it took from the plain- 
_tiff all pretext in support of the petition and he had no foun- 
dation to stand on. The right of tlie intestate and of his 
heirs and of the administrator, was divested by the sale. 
Whether the mortgagee and the purchaser under the power 
of sale are subject to the lien of the docketed judgments, or 
whether they can get rid of the lien of the judgments, as pur- 
chasers for value without notice by reason of the /uches of the 
judgment creditors in delaying to sue out executions for more 
than three years, are questions with which the plaintiff has no 
concern. 

If the creditors who have docketed judgments wish to make 
the question, it must be done by some proceeding on their 
part ; for instance, let them issue executions and sell the land ; 
then the purchaser under the execution and the purchaser un- 
der the power of sale in the mortgage can have a “ fair fight,” 
and the question be put on its merits. In this action, the 
plaintiff is interfering officiously in regard to a matter which 
does not concern him one way or the other. 

We listened with pleasure to the argument of Mr. Gatling, 

22 
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because it was able and well considered ; because he discussed 
the point on which his Honor put his decision, and because 
the argument suggested a new doctrine so far as the decisions 
of our court extend, to wit: can a lien, valid at law, be de- 
feated on the plea of “a bona fd purchase for full value 
without notice ;” and in the second place, can the failure of a 
judgment creditor to issue execution for three years after 
judgment docketed excuse, a purchaser of negligence in not 
making inguiry of him, and in lending his money upon the 
bare word of the debtor in the execution, that the judgment 
has been satisfied 4 Upon these questions we, at this time, 
say nothing. is Honor put the decision upon the wrong 
point ; it should have been on the point that the plaintiff had 
nothing to operate on and his petition was funclus officio by a 
sale under the power in the mortgage. 

Error. Reversed. The petition must be dismissed. This 


will be certified. 


Per Curtam. Judgment reversed and petition dismissed. 





WOOD & HATHAWAY ov. T. J. HARRELL. 


An affidavit in an action upon a contract for the recovery of money, 
alleging ‘‘that the said T. J. is about to remove from the State of 
North Carolina, to become a resident of the State of Virginia,” is not 
sufficient to warrant an order of arrest of the defendant. 

The affidavit must show the grounds upon which the belief of the plain- 
tiff is based, in order that the court may judge the reasonableness 
thereof, 

(Hughes v. Person, 63 N. C, Rep. 548; Clark v. Clark, 64 N.C. Rep. 150; 
Wilson vr Barnhill, 64 N. C, Rep. 121, cited and approved.) 


This was a Crviz Action, tried before his Honor, Lure, J/., 
at Spring Term, 1875, of the Superior Court of Cuowax 
county, 
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The action was originally commenced in a Court of Justice 
of the Peace, to recover the sum of $85.00, alleged to be due 
the plaintiff by contract. At the time of issuing The sum- 
mons, the plaintiff filed the following affidavit : 

“J. R. B. Hathaway makes oath : 

1. That he is a member of the firm of Wood & Hathaway, 
composed, as above stated, and doing business in Edenton, 


county aforesaid. 

2. That Thos. J. Harrell is indebted to the said firm by con- 
tract, with interest to this date, in the sum of $85.54. 

3. That the said Thomas J. Harrell is about to remove from 
the State of North Cxarolina to become a resident of the State 
of Virginia.” 

Upon the filing of this attidavit, a capias was issued for the 
arrest of the defendant. 

On the 
the Justice’s Court in favor of the plaintiff, from which judg- 





‘day of 





, 1874, judgment was rendered in 


ment the defendant appealed to the Superior Court. 

When the case was called in the Superior Court, the defen- 
dant moved the court to vacate the order of arrest, because of 
the insufficiency of the affidavit. . 

After argument, the motion was overruled, and it was sub- 
mitted to the jury to decide whether the facts, stated in the 
affidavit of the plaintiff, were true. The jury found by their 
verdict that the defendant was about to remove from the 
State, whereupon the court rendered judgment in favor of the 
plaintiff. From which judgment the defendant appealed. 


No counsel in this court for the appellant. 
Gilliam d& Pruden, contra. 


Byncm, J. The aftidavit filed did not warrant the order of 
arrest. The distinction was taken in J//ughes v. Person, 62 
N. C. Rep., 548, between things done and things which the 
party believes are about te be done, and this distinction was 
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reaflirmed in Clark v. Clark, 64 N. C. Rep., 150. It was 
therefgge necessary for the plaintiffs, in their affidavit, to have 
set forth the grounds of their belief that the defendant was 
“about to remove from the State,” in order that the court 
might judge the reasonableness thereof. Wélson v. Barnhill, 
64 N. C. Rep., 121. The court refused to vacate the order 
of arrest; why, then, afterwards submit the same matter to 
the revision of a jury? The question of the sufficiency of the 
affidavit was one of law addressed to the court alone. 


There is error. 


Per Curiam. Judgment reversed and order of arrest va- 


cated. ° 


JOHN G, CHAMBERS vw. G. F, PENLAND. 


A defendant in execution, whose homestead has been allotted to him by 
appraisers appointed by the sheriff, and who had appealed te the 
township trustees from such allotment, and afterwards withdrew his 
appeal, expressing himself satisfied, will not be permitted, after the 
sheriff's levy on the excess has been returned to court, by a motion in 
the cause, to set aside the levy and call in the execution, because one 
of the sheriff’s appraisers married a cousin of the plaintiff's wife. 

Such objection, to avail the defendant, must be made in apt time to the 
sheriff; and if not allowed by the sheriff, it ought to have been taken 
advantage of in an application to the township trustees; and if not 
allowed by them, it ought to have been taken advatage of by a peti- 
tion, as in other special proceedings. 


Morton in the cause heard before his Honor, Henry, J., at 
Spring Term, 1875, of Buncomse Superior Court. 

The following are substantially the facts agreed: 
At Fall Term, 1874, a motion was made in the cause, to call 
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3 in an execution and set aside a levy. The motion was con- 
Q tinued until Spring Term, 1875, when it was heard upon the 


following state of facts, as appeared from the préofs and 
t affidavits : ° 

The plaintiff had caused the defendant’s homestead to be 
laid off and a levy to be made upon the excess. Soon after 
the homestead was laid off, the defendant applied to the town- 
2 ship trustees to have it re-allotted, but subsequently withdrew 

the application and declared himself satisfied with the allot- 

ment. He then sold his homestead and recited in the deed 

that it was the homestead set apart to him by the appraisers. 
. He now makes the motion. It appears and the facts are, 
that one of the appraisers was related by marriage to the 
plaintiff, having married a cousin of the plaintiff's wife. This 
was known by the defendant at the time his homestead was 
allotted. 

The appraisers did not set apart any personal property 
exemption. The defendant did not claim any, nor did he 
exhibit any personal property to the appraisers. 

The motion was overruled by the court, and the defendant 


— = =|. 


appealed. 


No counsel in this court, for appellant. 
J. Ll. Merrimon, contra. ) \ 


Reape J. It is the declared policy of the State to seenre 
every debtor a homestead who has one, although its effect 
should be to inflict upon the creditor the hardship of losing 
his debt. And therefore, the sheriff before levying, shall 
have a homestead valued andl laid off; and if the debtor is 
dissatisfied he may apply to the township trustees, and have a 
re-valuation and allotment. And the allotment of the trus- 
tees may be set aside upon petition as in other special pro- 
ceedings “for fraud, complicity or other irregularity. Bat. 
Rev. chap. 55, sees. 2, 20, 24. 
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But after the debtor has had his rights passed upon and se- 
cured by these liberal provisions, there is no policy which 
encourages captious or trifling objections, thrown in the way 
of the creditor’s pursuing his remedies against the excess, over 
and above the homestead. Such seems to be the character of 
the objections in this case, and they place the defendant in 


the position of appearing to be ungrateful for the favors 
shown Aim; insensible to the resulting hardship upon the 
plaintiff, and disposed to add to it by expensive and vexatious 
delays. 

The defendant’s homestead was laid off by the sheriff. He 
applied to the trustees for a re-allotment. He withdrew that 
application. Expressed himself satisfied with the first allot- 
ment, and sold his homestead so allotted. le now seeks to 
stop the creditor’s execution against the excess and have a re- 
allotment upon the ground that one of the sheriff's appraisers 
was the husband of a cousin of the plaintiff's wife, a fact 
which was known to defendant at the time, and not objected 
to; nor is it alleged that there was any “ fraud or complicity 
or other irregularity.” 

This objection cannot avail the defendant for three reasons : 
(1) first, it was not made in apt time to the sheriff; (2) see- 
ondly, if not allowed by the sheriff it ought to have been 
taken advantage of in an application to the township trustees, 
as provided for in section 20; (8) thirdly, if not allowed by 
the trustees, then it ought to have been taken advantage of by 
a “ petition, as in other special proceedings,” under section 24. 

There is no error. This will be certified. 


Per Curiam. Judgment aftirmed. 
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JAMES J. MOORE ev. LEWIS C. RAGLAND and others, 


A debtor may liwfully mortgage his property to secure future and con- 
tingent debts, and that he does so, is not of itself proof of a fraudu- 
lent intent. The mortgagee in such case, is deemed a purchaser for 
value, and his rights are not affected by a prior unregistered mortgage. 


That a man owes debts, does net disable him from making a mortgage to 
secure a present loan, or to secure some of his debts to the exclusion 
of others. The mortgage is not void us to the creditors excluded, 
A creditor can only assert his rights as such, by obtaining a judgment, 
which will be a lien on the property which the debtor then has, and 
also on all which he has, before that time, fraudulently conveyed. 

(Dewey v. Littlejohn, 2 Ired. Eq. 495; Williford v. Conner, 1 Dev. 379, 
Green v. Kornegay, 4 Jones 66; Hafner v. Irwin, 4 Ired. 529; Grimsly 
v. Hooker, 3 Jones Eq. 4; Freeman v, Lewis, 5 lred. $1; Pottsv. Black- 
well, 4 Jones Eq. 58; Leggett v. Bullock, Busb. 283, cited and ap- 
proved.) 


Civi. Action, to vacate and declare void a certain mort- 
gage, and for other relief, tried at the Spring Term, 1875, of 
Granvitte Superior Court, before his Honor, Judge Watts 

The facts, as disclosed by the complaint and answer, are 
substantially the following : 

The defendant, Ragland, for the purpose of paying for a 


© 


house and lot he had purchased from one Cheatham, on the 
9th of August, 1873, borrowed of the plaintiff three hundred 
and fifty dollars. Te bought and paid for the house and lot, 
and, to secure the plaintiff, mortgaged the same to him the 
same day he obtained a deed therefor. This mortgage was at 
once acknowledged before the Probate Judge, and ordered to 
be registered ; the same, on the day it was acknowledged, was 
deposited in the Register’s office, but was not registered until 
the 15th day of April, 1874. 

Ragland being indebted to the other defendants, J. B. 
Crews and Alexander Crews, on the 6th of December, 1873, 
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conveyed said house and lot to J. B. Crews in trust, to pay the 
debts due to him and to Alexander Crews and to A. Crews & 
Bro., (the same persons composing said firm,) and also to se- 
cure such “further accounts as may hereafter be agreed upon 
from this date up to the 25th of December, 1874.” This deed 
was proved and registered the day it was executed. 

The plaintiff demanded that the deed to Crews should be 
declared null and void ; that Crews should deliver it up to be 
cancelled; that he should have judgment against Ragland ; 
and that the said house and lot should be sold to satisfy his 
debt. 

On the trial in the court below, it was submitted to his 
Honor, trial by jury being, by both parties, waived: 

1. Did the plaintiff, on the 9th of August, 1873, loan to the 
defendant, Ragland, three hundred and fifty dollars, to enable 
him to buy the house and lot described in the pleadings ? 

2. Did said Ragland execute the mortgage to secure the 
plaintiff, as charged in the complaint ¢ 

3. Has Ragland paid plaintiff's debt, or any part thereof ? 

The allegations of the complaint in regard to the foregoing 
questions being admitted by the defendant, the following single 
issue of law was referred to the court for decision : 

Is the mortgage from Ragland to Crews, upon its face, 
fraudulent and void as to the plaintiff, who was, at the time of 
its execution, and still is, a creditor of the said Ragland ? 

His Honor gave, substantially, the following judgment: 
First. That the mortgage from Ragland to Crews is fraudu- 
lent and void, so far as the plaintiff in this action is concerned. 
Second. That the said James R. Crews bring the same into 
court to be cancelled. /4/ . That the plaintiff recover of 
defendant, Ragland, the sum of two hundred and seventy- 
seven dollars and eighty cents, with interest, &e. Fourth. 
That the house and lot described in the pleadings, be sold at 
public sale, after due notice, and that so much of the proceeds 
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as may be necessary to satisfy the plaintiff's judgment, shall 
be paid to him and the excess delivered to said Ragland. 
From this judgment the defendants appealed. 


Hays & Peace, Busbee & Bushee, for appellants. 
Batchelor & Son, Edwards, Ilaywood, contra. 


Ropman, J. On the 9th August, 1873, one Cheatham 
owned a certain lot in Oxford. The defendant Ragland wished 
to buy the same, and borrowed of plaintiff $350, with which 
he did buy it. The defendant on the same day mortgaged the 
lot to plaintiff to secure the said debt. The mortgage was im- 
mediately acknowledged and left with the Register with direc- 
tions however, not to register the same until he should be 
thereafter required by the plaintiff to do so, and the mortgage 
was not in fact registered until 15th April, 1874. The com- 
plaint alleges that the delay to register the mortgage was 
caused by the neglect of the Registér, and we have no where 
found on the record any statement to the contrary. But the 
counsel in this court said that the delay was for the reason 
stated. While the deed to plaintiff was thus lying in the Reg- 
ister’s office, viz: on 6th December, 1873, Ragland conveyed 
the lot to James B. Crews “on trust,” viz: “that whereas 
said Ragland is now indebted to said Crews in an open ac- 
count, and to Alexander Crews in an open account, and also 
to A. Crews & Bro., merchants, in an open account amount- 
ing in the aggregate to $175, and more, &c., and whereas it is 
agreed that said Ragland may make other and further accounts 
as nay hereafter be agreed upon from this date up to 25th 
December, 1874, and the said Ragland being honestly desi- 
rous of paying the same. Now therefore, if said Ragland 
shall on 25th December, 1874, faithful payment make of all 
his indebtedness which now exists, and all which may arise out 
of contracts from this date up to said 25th December with 
said James B. Crews, Alexander Crews and A. Crews & Bro. | 
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this deed shall be void;” but on failure,.the grantee may sell, 
&e. This mortgage was proved and registered on the day of 
its date. 

His Honor, the Judge below, held that the mortgage to 
Crews was fraudulent on its face, and void, and ordered it to 
be cancelled, and adjudged the possession of the land to the 
plaintiff. 

We are told that the reason for which the Judge declared 
the mortgage to Crews fraudulent was, that it undertook to 
secure not only debts which Ragland then owed, but also such 
as he might contract up to 25th December, 1874. We do not 
concur with his Honor on that point. It is clear that a man 
may lawfully mortgage his property to secure future and con- 
tingent debts, and that he does so is not of ztse/f proof of a 
fraudulent intent. Dewey v. Littlejohn, 2 Tred. Eq., 495. 

In this court, the argument goes on a different ground, 
chap. 35, sec. 12, of Battle’s Revisal. Revised Code, chap. 
37, sec. 23, enacts that no mortgage for real estate shall be 
valid to pass any property against creditors or purchasers for 
a valuable consideration from the mortgagor, but from the 
registration of such deed, &e. It is agreed that the deed to 
_the plaintiff was valid between the parties before and without 
registration ; but it is contended that until registration, it was 
void as to Crews. 

1’ Because he was a creditor ; and 

2. Because he was a subsequent purchaser for value, within 
the meaning of the statute. 

The first ground may be shortly disposed of. That a man 
owes debts does not disable him from making a mortgage to 
secure a present loan, or to secure some of his debts to the 
exclusion of others. The mortgage is not void as to the 
creditors excluded. A creditor can only assert his rights as 
such, by obtaining a judgment which will be a lien on the 
property which the debtor then has, and also on all which he 
has before that time fraudulently conveyed. The principle is 
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, well expressed in Bump. on Fraud. Conveyances, 453, which 
. we quote, omitting a few superfluous words: “The expression 

that a fraudulent transfer is void against creditors, simply 
' means that their rights as such are not affected by sucli trans- 


fer, but that they may, notwithstanding, avail themselves of 
all the remedies for collecting their debts which the law has 
provided, and in pursuing those remedies, may treat the prop- 
erty as if the transfer had not been made, that is, as the prop- 
erty of the debtor.” Williford ve Conner, 1 Dev., 379; 
Green v. Kornegau, 4 Jones, 66; lafner v. Irwin, + Ired., 
539; Grimsly v. Looker, 3 Jones Eq., 4. 

The other question is one which has been much contested. 
It is admitted that a mortgagee by mortgage to secure a pre- 
sent loan is a purchaser for value, under 27 Elizabeth.  /vve- 
mon v. Lewis, 5 Ired., 91. And it must be held to be settled 
in this State, by the case of /’otts v. Biackw i 4 Jones Eq., 
58, that there is no difference between such a mortgagee and 
one who takes a mortgage to secure a pre-existing debt. 

Barr.x, J., delivering the opinion of the court in that case,. 
says: “ Whatever distinctions there may have formerly been 
supposed to exist between conveyances either in trust or by 
way of mortgage to secure these different classes of debt, it 
must, we think, be regarded as now exploded.” In another 
part of the opinion he says, “But we have seen that whether 
the debts secured were new or old, is now considered, at least 
in this State, as immaterial.’ And the case was decided on 
that principle. 

The same rule must apply to our act respecting mortgages 
above cited. Crews must be deemed a purchaser for value, 
and the unregistered mortgage of the plaintiff was void as to 
him. 

This conclusion is strengthened by what is said in / eggett 
v. Bullock, Busb. 283, to-wit: That see. 7, of the act of 1715, 
(the original of our own act above cited,) declared that prior 
mortgages not registered within fifty days, should be post- 
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poned to subsequent mortgages first registered. Finding this 
provision insufficient to compel the immediate registration of 
mortgages the present act was passed, by which they were 
made void as to creditors and purchasers, except from the time 
of registration. 


Per Curtam. Judgment reversed, and judgment for defen- 
dant Crews in this court. 


DANIEL H. LAMBERT v. N. R, KINNERY, 


“The title to the homestead is vested in the owner by the Constitution of 
this State, and no allotment by the sheriff is necessary to vest the title 
thereto. The allotment by the sheriff is only for the purpose of as- 
certaining whether there be an excess of property over the homestead 
which is subject to execution. 

The title to a homestead can be divested from the owner only in the 
mode prescribed by law, to wit, by deed, with the consent of the 
wife evidenced by her privy examination. 

Where, in an action for the recovery of laid, the defsnd int upon affi- 
davit is allowed to defend the action without giving security for cost, 
he is neither exempted from paying cost, if judgment be rendered 
against him, nor prevented from recovering cost. 

(Albott v. Cromartie 72 N, C. Rep. 292; Dural v. Rollins, 71 N.C. Rep. 
218; Crummen v. Bennett, 68 N. C. Rep. 494; Lute v. Reilly, 65 N.C. 
Rep. 20, cited and approved ) 


Civu. Action, in the nature of Ejectment, tried before his 
Honor, Judge Avrr, at Spring Term, 1875, of the Superior 
Court of Ranpotru county. 

The defendant, upon certificate of counsel and affidavit, was 
allowed by the court to defend the action without bond. 

The plaintiff claimed title to the locus in que as a purchaser 
at sheuiff’s sale. 
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is To this the defendant replied, that he was a resident of this 
f State ; that the /veus in quo was the only real estate that he 
e owned, and that no homestead had been allotted to him prior 
° to the levy and sale thereof by the sheriff. 


The plaintiff demurred to the answer, insisting as ground 
of demurrer, that the defendant is estopped from denying the 
title of the plaintiff by the levy, deed and sale of the sheriff ; 
that the plaintiff was entitled to recover, notwithstanding the 
failure of the sheriff to allot a homestead to the defendant, 
and that the defendant’s remedy is against the sheriff and not 
against the piaintiff. 

His Honor, upon the hearing, overruled the demurrer and 
the plaintiff excepted. 

The plaintiff was then allowed by the court to file a reply, 
whereupon the following issue was submitted to the jury: 

Did the defendant waive all right to a homestead in the 
land, the subject of this action ? 

In behalf of the plaintiff, there was evidence tending to 
show, that after the land was levied upon and advertised for 
sale, and before the sale, ina conversation with the sheriff, the 
defendant said the land did not belong to him and he had no 
interest in it, and he, the sheriff, might sell it. The sheriff 
had no conversation with the defendant with regard to the 
land until after the day of the levy. 

The plaintiff was introduced in his own behalf and testified 
that on the day of sale, at the court house, when the land was 
about to be sold, the defendant said to the sheriff, in the 
presence of the bystanders, “ that the land did not belong to- 
him ; that he had sold it to his cousin William Kinnery ; to 
put it up and sell it for the plaintiff to buy it, and he would 
buy a long law suit,” &c. The land was then claimed by 
William Kinnery and the sale forbid by him. 

The defendant was introduced in his own behalf and testi- 
fied, that at the time of the levy and sale he was a citizen of 
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this State, and that he still is. He has a family consisting of 
a wife and two children. , 

His Honor charged the jury, that the evidence, if believed, 
did not oust the defendant of his right to 2 homestead in the 
land, and did not amount to a waiver of his right. That the 
defendant could not waive his right to a homestead by parol, 
but it must be done in writing and his wife must join him in 
such waiver. The plaintiff excepted. 

There was a verdict for the defendant, and, upon motion, 
judgment was entered against the plaintiff for costs. From 
this judgment the plaintiff appealed, assigning as error, the 
exceptions before stated, and also that the court erred in ren- 
dering judgment against the plaintiff for cost. 


Battle & Son, for the appellant. 
Seott cé Caldwell. contra. 


Bynum, J. 1. We had supposed that it was well settled, 
in this State, that the homestead of a resident was exempted 
from sale under execution, and that only the excess after laying 
off the homestead, was the subject of such sale. Const., Art. 
X, sec. 2; and that it was the duty of the officer having the 
execution, first, to lay it off, and then levy wpon the excess, if 
any. This allotment of a homestead by the sheriff, was not 
required in order to vest the title to it in the owner, for that is 
done by the Constitution, but for the purpose of ascertaining 
if there was any excess, which only was the subject of levy 
and sale. Bat. Rev., chap. 55, sees. 1, 5,17, 26; Abbot v. 
C umartie, 72 N. C. Rep., 222; Lute v. Reilly, 65 N. C. 
Rep., 20; Crummen v. Bennett, 68 N. C. Rep., 494; Duval 
Vv. léollins, Ti N.C. Rep., 248. 

2. As to waiver and estoppel: The defendant, having a 
vested estate in the homestead, conferred by the Constitution, 
can lose or part with it only in the mode prescribed by law, 
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to-wit: by deed, with the consent of the wife, evidenced by 
her privy examination. Const., Art. X, sec. 8. 

His Honor, therefore, was correct, both in overruling the 
demurrer and in his charge to the jury on the trial. 

3. Costs: The defendant, by the order of the proper court, 
was allowed to defend without giving security for costs. This 
does not exempt him from paying his own costs, nor prevent 
him from recovering them from the plaintiff on the prosecu- 
tion bond. His only privilege is, that being unable to give a 
bond for costs and damages, he is allowed to defend the action 
without filing the bond. Bat. Rev., chap. 17, sec. 382. 


There is no error. 


Per Crriam. Judgment affirmed. 


STATE v. J. Q. BRYAN, 


Upon the trial of an indictment for robbery, declarations made in the 
absence of the prisoner charging him with the offence, were given in 
evidence by the prosecuting witness without objection, The State 
also offered to prove the declarations by the person to whom they were 
made, and upon objection the evidence was ruled out, It was in evi- 
dence that the prosecutor was under the influence of liquor at the 
time of the alleged robbery: J/eld, That it was not error in the court 
below to charge the jury that although the declaratiens of the prose- 
cutor, that the prisoner had taken his watch, being made in his ab- 
sence was noevidence that the prisoner had taken the watch, yet they 
might consider it as a circumst ance to show, thatthe witness was not 
so much under the influence of liquor as not to be conscious ef all 
that took place. 


Inpicrment for robbery, tried before Watts, J., and a jury, 
at January Term, 1876, of the Superior Court of Waker 
county. 
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The case was determined in this court upon a single excep- 
tion, and it is therefore unnecessary to set out in detail all of 
the facts. 

The jury returned a verdict of “guilty of larceny,” and the 
defendant moved in arrest of judgment, upon the ground, that 
the bill of indictment only charged a robbery, and that under 
it, the defendant could not be convicted of larceny. 

All other facts necessary to an understanding of the points 
raised and decided in this court, are fully stated in the opinion 
of Justice Ropman. 

The motion was overruled by the court, and the defendant 


appealed. 


Bushee & Busbee, Smith & Strong, Fowle and Badger & 
Devereux, for the prisoner. 
Attorney-General Hargrove and Argo, for the State. 


Ropman J. Wilcox, the person upon whom the robbery 
is charged to have been committed, testified to the effect that 
he was walking with the prisoner, that he felt the prisoner’s 
hand in his pocket and charged the prisoner with robbing 
him. Syme then came up and told the prisoner to give Wil- 
cox his money, to which the prisoner replied “I have not got 
his money,” and walked off leaving Wilcox and Syme together. 
A short time thereafter, Wilcox said to Syme, “ the damned 
scoundrel has got my watch.” The witness said he had been 
drinking, but was not so drunk as not to be conscious of what 
occurred. 

No objection was made to the evidence of this witness as 
to what he said about the watch after the prisoner had left. 

Syme was then examined as a witness for the State, and 
after stating other matters not material to be stated here, tes- 
tified that after the prisoner had left them, Wilcox said that 
prisoner had taken his watch. This was objected to as in- 
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competent to prove the taking of the watch by the prisoner, 
and it was ruled out by the Judge. 

Afterwards in charging the jury the Judge said that 
although Wilcox’s declaration that the prisoner had taken his 
watch, being made in the absence of the prisoner, was no 
evidence to prove that the prisoner did take the watch, yet 
they might consider it as a circumstance to show that Wilcox 
was not so much under the influence of liquor, as not to be 
conscious of all that took place. 

It is clear that the declaration of Wilcox about the watch 
was incompetent evidence of the fact that the prisoner had 
taken it. It is equally clear that it was competent for the 
purpose for which the Judge told the jury they might con- 
sider it, and if that purpose had been stated by the Solicitor 
when the objection was made, the Judge would have admitted 
it for that purpose. 

It is argued here for the prisoner, that the Judge erred in 
calling the attention of the jury to the declaration in any 
way, after he had rejected it, and that the prisonor was preju- 
diced, in that, if it had been offered for the purpose for which 
it was competent, and had been received for that purpose, the 
prisoner could have cross-examined Syme about it, which 
privilege under the circumstances he had lost. 

The counsel in making this argument have apparently over- 
looked what nevertheless appears in the ease, that Wilcox had 
been allowed to testify to his declaration about the watch 
without objection, and that consequently the declaration was 
in evidence. The Judge was justified in referring to it, and 
in instructing the jury in what point of view they should 


consider it. 

But if this part of Wilcox’s testimony were stricken out, 
we do not see how the prisoner was prejudiced by the Judge’s 
eourse. The declaration had been testified to by Syme, the 
jury had heard it, and although the Judge rightly rejected it 
for the purpose for which it was apparently offered, yet he 
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might then, or at any time afterwards during the trial, have 
received it for the purpose for which it was competent. The 
prisoner had opportunity to cross-examine Syme as to the 
whole occurrence, includiug the degree of intoxication under 
which Wilcox was laboring, and no doubt he did so. If the 
counsel for the prisoner was taken by surprise at the Judge’s 
allusion to the declaration, and thought the prisoner injured 
thereby, they might not improperly at the end of the charge, 
have called the Judge’s attention to his supposed error. But 
that does not appear to have been taken at the time. 

In criminal, as well as in civil cases, it is for the public in. 
terest that the verdict of a jury shall be final. If an inju- 
rious error has been committed, it is of course that there shall 
be a new trial. But it is established doctrine, and the cases 
are very numerous to that effect, that if it appears that an 
error of the Judge in instructing the jury could not have in- 
jured the prisoner, he is not entitled to a new trial. 

In the present case, we are of opinion that the Judge did 
not commit an error in the part of his charge, which is excep- 
ted to. And we also think that if it was an error, it could 
not have injured the prisoner. 


Per Cortam. Judgment affirmed. Let this opinion be cer- 


tified. 
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BIZZELL JOHNSON and others o, WALTER R, BELL 


The Supreme Court has jurisdiction to review, upon appeal, the decision 
of the court below, granting, or refusing to grant, a new trial, where 
a matter of law of legal inference is involved; and where it appears 
from the record, that the court has committed no error iu charging 
the jury, but has laid down the law of the case plainly, fairly and 
correctly, this court will reverse the judgment of the court below, 
granting a new tria', upon the ground that the judge thereof cen- 
ceived that he had misdirected the jury. 
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It is not error for a Judge of the Superior Court te refuse to instruct the 
jury as asked by one of the parties in the cause, when such instruc 
tion is based upon a hypothetical state of facts, net alleged in the 
pleadings, or even appearing in the evidence, 

( Moore v. Edmiston, 70 N, C. Rep. 471, cited and approved.) 


Civu. Acrion for the recovery of money only, tried before 
Kerr, J., at Spring Term, 1875, of the Superior Court of 
Durtin county. 

There was a verdict in favor of the plaintiff, and the defen- 
dant moved for a new trial. Motion allowed and the plain- 
tiffs appealed. 

The other facts necessary to an understanding of the points 
raised and as decided, are sufficiently stated in the opinion of 
the court. 


Stallings, Battle, Battle & Mordeca’, for the appellants. 
Smith & Strong and W. 8. & D. J. Devane, contra. 


Bynum, J. The plaintiffs alleged in their complaint and 
testified on the trial, that the defendant held a judgment on 
Eli Hines, which the defendant transferred to one Woodward 
with his, the defendant’s guaranty thereon to make such judg- 
ment good to him, in case he, Woodward failed to collect it; 
and that he assigned, for value, the said judgment, guaranty 
and undertaking, to the plaintiffs. 
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The defendant in his answer alleged that he only guaranteed 
the legal liability of the Hines’ and not their solvency, and 
he testified to that effect. Upon this evidence his Honor 
charged the jury “that the matter for their determination was 
whether the defendant agreed with Woodward, to make good 
the said judgment and guaranty, when he transferred them to 
Woodward, and that if they found that in fact the defendant 
did so agree, they would find for the plaintiffs.” 

The defendant’s counsel asked the court to instruct the jury, 
“that the plaintiffs took the said judgment and guaranty, with 
the defendant’s undertaking to make them good, (in case they 
found such undertaking,) subject to the counter-claim of de- 
fendant against Woodward, and that they should give the de- 
fendant the benefit of such counter-claim against the plain- 
tiffs in this action.” His Honor refused this instruction, and 
said that the defendant could not take advantage of such 
counter-claim in this action. There was a verdict for the 
plaintiffs, and a rule was taken by the defendant for a new 
trial, on the ground of misdirection of the jury by the cvuurt. 
The rule was made absolute, and the plaintiffs appealed. 

The pleadings show that no counter-claim was alleged or 
_ set up in the answer, either against Woodward or the plain- 
tiffs, nor does the evidence set out in the case, disclose any 
such defense. But to avail himself of it, the new matter con- 
stituting a defense or counter-claim, must be set up in the 
answer. Bat. Rev. chap. 17, secs. 100 and 101. The Judge, 
therefore, was not in error in refusing the instruction asked 
for, as it was based upon a hypothetical and not an actual state 
of facts alleged in the answer, or even appearing in. the evi- 
dence. So also, his instruction to the jury was correct ; to- 
wit, that the matter for their determination was whether the 
defendant agreed with Woodward to make good the said judg- 
ment and guaranty, when he transferred them to Woodward ; 
and that if they found that the defendant did so agree, they 
should find for the plaintiffs. That was the very matter in 
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issue, and upon which conflicting evidence had been given. 
The charge was clear, concise and to the very point. It not 
only does not appear that his Honor erred, but it appears 
affirmatively that the instruction was in all things correct upon 
the issue which was being tried. 

The question, therefore is, whether, when the Judge has 
committed no error in his instructions to the jury, but has laid 
down the law of the case plainly, fairly and correctly, he can 
afterwards set aside the verdict and grant a new trial upon the 
ground, that he conceived that he had misdirected them upon 
the law, and thus deprive the plaintiffs of an advantage they 
had gained in the regnlar and due administration of justice. 
This involves a construction of Bat. Rev., chap. 17, sec. 299. 
The whole section is as follows: 

“ An appeal may be taken from every judicial order, or de- 
termination of a Judge of a Superior Court, upon or involving 
a matter of law or legal inference, whether made in or out of 
term, which affects a substantial right claimed in any action 
or proceeding ; or which, in effect, determines the action and 
presents a judgment from which an appeal might be taken, or 
discontinues the action, or grvts or refuses a new trial.” 

The right of appeal is thus expressly given whenever a mat- 
ter of law or legal inference is involved in the grant or refusal 
of anew trial. It is error to misdirect the jury in the law, 
and the misdirection entitles the injured party to a new trial 
in the appellate court. So the statute was intended to, and 
does equally protect the party, where he has gained a verdict 
by the right application of the law, but is afterwards de- 
prived of it by the action of the court in undoing, through a 
misconception of the law, that which has been thus rightfully 
done. In Mure v, FE tmisto: , 20 N. C., 471, where this court 
sustained the Judge in setting aside the verdict and granting 
a new trial, because, in that case, it was a matter of discretion, 
from the exercise of which no appeal lay, it is said: “To 
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give the parties the full benefit of this section of the Code, 
the courts should, and no doubt will, on exceptions taken by 
the parties aggrieved, put upon the record the matters inducing 
the order granting as well as refusing a new trial. The ap- 
pellate court can thus see whether the order presents a matter 
of law, which is the subject of review, or matter of dis- 
cretion, which is not. In this way only can the full benefit of 
that provision of the Code be secured to suitors.” No diffi- 
culty of that sort arises here. The pleadings and evidence, 
the instructions refused and those given, are set forth. From 
these, it sufficiently appears that the court set aside the ver- 
vict because of error in refusing the instructions asked for by 
the defendant. We have seen that the Judge was correct, 
both in the instructions given and as to those refused. It was 
error in law to set aside the verdict for misdirection. 

By the appeal, the whole case is before this court, and it is 
our duty to render here such judgment upon the verdict as 
should have been given in the court below. 

Judgment reversed, and judgment here according to the 
verdict of the jury. 


Pre Curiam. . Judgment reversed. 
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STATE on the relation of M. E. ADAMS and wife and others e: 
JAMES QUINN and others, 


Whenever the relation of guardian and ward is proved or admitted, 
either party has a right to an account, unless the action can be barred 
by the plea of insimul computassent, or a release, or the statute of limi- 
tations, 

Where the guardian is charged with fraud by his wards, the plaintiffs, 
in that, he sold certain lands whilst acting as guardian and never ac- 
counted for the proceeds, the plaintiffs are entitled to an answer te 
their cemplaint, and to a reference for an account. 


Civiz Action, heard upon demurrer to the complaint, be- 
fore his Honor, Judge Schenck at Spring Term, 1875, of the 
Superior Court of Gaston county. 

The complaint alleged: That the plaintiffs, Sarah Adams, 
Mary Torrence, Eliza Lineberger, an infant under twenty-one 
years of age, and without guardian, and J. H. Holland, are 
the distributees and heirs at law of Jasper N. Holland, and 
the wards of the defendant Quinn. | 

Jasper N. Holland died in the county of Yell, State of Ar- 
kansas, about the year 1860, leaving a-will and testament, 
wherein he bequeathed and devised his real and personal es- 
tate to the plaintiffs; which will was admitted to probate in 
Gaston county, N. C., in August, 1860. The defendant Quinn 
was appointed executor thereof, and qualified and entered 
upon the discharge of his trust at that time. . 

In the month of April, 1861, the defendant Quinn was ap- 
pointed guardian of the plaintiffs above named, giving bond 
as required by law, which position he held until April, 1863, 
when he procured his removal from said office by voluntary 
petition. 

The plaintiffs are informed and believe that Jasper N. Hol- 
land, at the time of his death, was seized and possessed of con- 
siderable real and personal estate, which was under the con- 
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trol, and subject to sale by the defendant Quinn, under a 
power vested in him by said will. The value of said estate 
was some eight thousand dollars, and the indebtedness very 
small. 

The real estate of said Holland, which the plaintiffs charge 
as being sold by the defendant Quinn, or which he fraudu- 
lently suffered to pass out of his possession and control, con- 
sisted of five town lots in the town of Dardanelle, Arkansas, 
of the value of three thousand dollars, and a tract of land con- 
taining one hundred and sixty acres, in the county of Yell, 
said State, of the value of one thousand dollars, besides other 
property of the value of four thousand dollars, of which the 
defendant has made no account whatever; and that said real 
estate is now in the possession of strangers who hold the same 
adversely to the plaintiffs, under bona fide deeds. 

Said sales or transfers fraudulently suffered on the part of 
the defendant, Quinn, occurred between the time he assumed 
the office of guardian and the date at which he procured his 
removal as guardian. Plaintiffs are informed, and believe, 
that they have been fraudulently deprived of said property by 
an iniquitous combination between said Quinn and one Falls, 

_his son-in-law, who resides in the State of Arkansas. 

The destruction of the records of Yell county, Ark., which 
occurred during the late war, renders them unable to state 
definitely the means by which they have been defrauded of 
their rights, and this fact is well known to the defendant, 
Quinn, and one which they believe he expects to enable him 
to consummate said fraud upon them. 

This fraudulent conduct on the part of the defendant, 
Quinn, in depriving his wards of their rights, was practiced 
when they were infants of tender age and unable either to 
know or protect themselves in their rights. 

The defendant, Quinn, has made no return of the estate of 
Jasper N. Holland, or accounted for the same, either as execu- 
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tor or guardian, except a small part of the personal estate 
which was brought to this State. 

The other defendants, J. B. Falls and Z. §. Hill, are sure- 
ties on the guardian bond of said Quinn, in the sum of eight 
thousand dollars. 

Plaintiffs demand judgment against the defendants for 
eight thousand dollars, to be discharged upon the payment of 
the sum found to be due on an account taken in this action. 

The defendants demurred to the complaint, and assign the 
following grounds of demurrer : 

1. The complaint is ambiguous, uncertain, redundant and 
multifarious, in that no certain, specific charge is made by the 
plaintiff, and in that the general charges made are against the 
defendant, Quinn, as executor of Jasper N. Holland, deceased, 
and as guardian of the plaintiffs. 

2. That the complaint does not show that the former wards 
of James Quinn have become of age, but does show that one 
of them, Eliza Lineberger, is not of age, and that therefore 
the plaintiffs cannot sustain this action. 

8. The complaint does not show that a demand has been 
made upon the defendants for a settlement of the guardian- 
ship, or any claim made upon them. 

4. That the complaint shows that the defendant, James 
Quinn, has settled the whole estate of the plaintiffs that came 
into his hands as guardian. 

5. That the complaint only charges that the testator, Jasper 
N. Holland, left a large estate in Arkansas, and therefore the 
defendant, Quinn, as guardian, or in any capacity whatever, 
cannot be charged with an estate in Arkansas, with which he 
was not concerned and over which he had no control. 

6. The complaint does not charge the defendant or any one 
of them with having received any property or estate that has 
not been accounted for. 

7. That no breach of the guardian bond is alleged in the 
complaint. 
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8. The complaint charges a fraudulent conspiracy. between 
the defendant Quinn and his son-in-law Falls, who lives in 
Arkansas, to cheat and deprive the plaintiffs of their property 
in Arkansas, and seeks to charge the defendant therewith 
upon his guardian bond, all of which the defendants respect- 
fuily submit is beyond the jurisdiction of any court in North 
Carolina. 

9. That the complaint joins an action for fraud and con- 
spiracy and an action upon a guardian bond. 

10. That the whole statement of facts in the complaint do 
not constitute a sufficient cause of action. 

11. That allegation No. 3 of the complaint shows that the 
defendant Quinn, as guardian, was removed from his guar- 
dianship in 1863, and therefore the plaintiffs cannot sustain 
an action against him because of the lapse of time and the bar 
of limitation prescribed by law. 

Upon the hearing the demurrer was sustained by the court 
and thereupon the plaintiffs appealed. 


W. A. Moore, Battle and Battle & Mordecai, for appel- 
lants. 
Smith & Strong and Cobb, contra. 


Pearson, C. J. Whenever the relation of guardian and 
ward is proved or admitted, either party has a right to an 
account, unless the action be barred by the plea, “ insimul 
computassent,” that is a full settlement, or a release of the 
cause of action, or the statute of limitations. In our case, no 
settlement or release is alleged, and the statute of limitations 
is only relied on as to the sureties ;so the defendant Quinn 
has no ground on which to object to a reference for an ac- 
count of his “ actings and doings ” as guardian, and his Honor 
erred in sustaining the demurrer. The complaint makes a 
direct charge of fraud committed by the defendant while act- 
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ing as the guardian of the plaintiffs, in that he sold land and 
other property of his wards in the State of Arkansas and 
failed to make any return of the moneys received except a 
smallsum. This charge of fraud is admitted by the demurrer 
tu be true, and the defendant is thus put in a very unenviable 
light before the court, for the object of a demurrer is to avoid 
an answer. Without more saying, the plaintiffs are entitled 
to have an answer and to an account, when upon exceptions, . 
the matter in controversy will be brought squarely before the 
court. 

His Honor was of opinion that the sureties on the guardian 
bond were discharged by the statute of limitations, as “ the 
breach complained of ” occurred since the adoption of the 
C.C. P. This point is not now presented and must be made 
by answer. 

The other exceptions are on “the skirmishing line” and, 
need not be noticed, as all can be cured by amendments. 

Error. This will be certified. . 


Per Curiam. Judgment accordingly. 
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JOHN M. KING and others vo. E. M, LYNCH, Ex’r., and others. 


~A testator bequeathed as fellows: ‘‘2,. All my property not otherwise 
disposed of, to be sold at my death and all my children made equal, 
taking into consideration what I have already advanced or given 
them, as will appear by reference to a book where I have kept their 
accounts thus far,” &c. Before the date of this will, the testator had 
given to each of twe sons, a valuable tract of land: Held, that the 
land so given not appearing in the testator’s book, was not to be ac- 
counted an advancement, in distributing the surplus so as to make 
his children equal. 


“(Lassiter v. Hood, 63 N. C. Rep. 360, cited and approved.) 


Srecrat Proceeprne, originally commenced in the Probate 
Court of Rurnerrorp county and removed thence to the 
Superior Court, where it was heard before Schenck, J., at Fall 
Term, 1875. 

The plaintiffs filed a petition for an account and settlement 
of the estate of Elias Lynch, deceased, according to the terms 
of the will. The defendant E. M. Lynch, is the executor, and 
the other defendants John Lynch and Jonathan Lynch are 
heirs at law and legatees, under the will of the testator. 

The only point decided in this court, is as to the proper con- 
struction of the will, which is as follows : 


“Tn the name of God, Amen. 

I, Elias Lynch, calling to mind the uncertainty of life and 
certainty of death, do make and ordain this my last will and 
testament revoking all others, to-wit : 

First. I will and bequeath to my beloved wife Frances, six 
negroes, two men, two women and a boy and a girl, all her 
choice during her natural life, all the household and kitchen 
furniture, three horses or mules, her choice, one wagon and 
gear, three plows with all necessary tools for carrying on her 
farm, forty head of hogs, six cows and calves, two other cattle 
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for beef, fifteen head of sheep if on hand, one set of black- 
smith tools, five hundred dollars in money with a sufficiency of 
grain and rufness of all kind to do her and family one year, 
together with all necessaries to make her comfortable for the 
same time. The money and stock she may dispose of to suit 
herself; at her death the negroes to be sold by my executor 
and the proceeds equally divided among my legal heirs. 

Second. All my property not otherwise disposed of to be 
sold at my death and all my children made equal, taking into 
consideration what I have already advanced or given them, as 
will appear by reference to a book where I have kept their ac- 
counts thus far. My daughter, Rebecca Minerva King, being 
dead, the balance that may be due her I give to her children 
she had by her husband, Noah King, as my account will show 
what they have already received. My son, Toliver L. Lynch, 
being dead and left four children, two sons and two daughters, 
what may be coming to my two grand daughters, children of 
Toliver L. Lynch, I place in the hands of my son, E. M. 
Lynch, in trust for them and by him to be vested in real estate 
for their sole bencfit and their heirs. I mean their estate that 
may be due them on a final seltlement of my estate. 

I appoint my son, Elias M. Lynch, sole exector to this my 
last will and testament. In witness whereof I have hereunto 
set my hand and seal this 2d day of July, 1858. 

(Signed) ELIAS LYNCH, [Seat.} 

Witness : 

Rosr. G. Twrrry, 
Wiuurm L. Twrrry.” 


* A codicil to my last will and testament bearing date the 
2d day of July, 1858. 

Being desirous of making a small change in the same to 
wit: All the property or estate that would be due my daugh- 
ter, Malinda Whiteside, at my death shall be paid to her six 
children, Martha, Elliot, Wm. Joseph, Pasey, Richard and 
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-Noah Whiteside, that is, they are to have their mother’s share 
of my estate taking into consideration what she has already 
received. 

In witness whereof I have hereunto set my hand and seal 
this 19th day of October, 1850. 


ELIAS LYNCH, [Seat.] 
Witness : 
Rost. G. Twirry.” 


On the 6th day of February, 1854, the testator conveyed to 
the defendant, John Lynch, by deed, a tract of land worth 
$8,000, at the time of conveyance; and on the 1st. day of July, 
1854, he conveyed to Jonathan Lynch a tract of land worth 
$4,000, at the date of conveyance. 

The defendants were not charged with the valne of this 
land in the book referred to in the will, and the same was not 
mentioned therein. 

The will was submitted by consent to the construction of 
the court, as to whether in stating the account, the defendants 
John and Jonathan, should be charged with the value of the 
land aforesaid, and upon consideration the court held that they 
«should be so charged. 

All other facts necessary to an understanding of the case, 
are stated in the opinion of the court. The defendants ap- 


appealed. 


Smith & Strong, for the appellants. 
Battle, Battle & Mordecai, contra. 


Pearson C. J. When the primary purpose and a secondary 
purpose of a testator conflict, or when from unforeseen events, 
‘the secondary purpose cannot be carried into effect without 
defeating the primary purpose, the secondary purpose must 
'. give way—for illustration, see Lassiter v. Weod, 63 N. C. 
Rep. 360. 
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' We refer to this case for illustration, because in the appli- 
cation of the general rule, every case must, like tubs, stand 
on its own bottom. 

| While agreeing with his Honor as to the general rule of 
construction, we differ from him in regard to its application 
to our case. The only purpose of the testator was to make 
an equal division of his estate among his children and grand 
children, considering each to have received advancements, as 
set down in his book. So the equality is made to depend upon 
his books, in which he made entries and which is referred to 
in his will. 

Thus it is seen that the testator had no primary and see- 
ondary purpose, or “general and particular intent.” He had 
only one intent, to divide what he owned at his death among 
his children, and grand children taking the place of parents 
deceased equally, according to the amount he had put down in 
his book. Upon the face of the will, the land deeded to Jona- 
than and John, not being entered in “ the bovk” cannot be 
taken into the account. 

Going outside of the will, and putting ourselves as near as 
may be in the position of the testator when he made the will, 
we are not able to account for the fact that the testator does 
not charge Jonathan and John with the lands for which he 
had given them deeds in 1854, upon “ his book of account,” 
except on the ground, that in consequence of one and then 
the other living with him, and acting as his general agent and 
overseer for many years, up to the time of his death, he in- 
tended the land as compensation, and not as an advancement, 
or he intended to make a gift and not an advance to his 
favorite sons. It was his estate, why should he not dispose of 
it as he pleased? “His book of accounts of advancements” 
dates back to 1850, itemizes and dates each advancement, 
charges John and Jonathan with certain advancements at 
dates prior and subsequent to the date of the deeds, but does 
not charge them with land, one $8,000 the other $4,000. 
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This cannot be taken as an omission—an act of forgetful- 
ness. The value is too large to have been overlooked. 
There is error. This will be certified. “ 


Per Curiam. Judgment reversed. 








JAMES FREEMAN and wife and others ry, JOHN WILSON, Guardian, 
and others, 


A guardian bas power to exchange property of his wards, which he 
thinks hazardous, for other property; and if his discretion has been 
honestly exercised in the transaction, the courts will not hold him 
liable for the results, 


Where a guardian received from an administrator a note on a certain 
person without surety, it was his duty, at once to collect the same, or 
require the maker of the note, although a wealthy man, to secure it, 
If, instead of this, he exchanges said note for one payable to himself 
as guardian, also unsecured, he becomes liable for the amount thereof, 


In the exercise of a sound and honest discretion, a guardian was em- 
powered, during the late war, to receive Confederate money for the 
rent of his wards’ land and the hires of their slaves, and disbursing 
the same for their support and education. Fe might also receive pay- 
ment of apparently solvent bonds and notes, in the same currency, if 
the amounts were similarly disbursed, or expended in the payment of 
taxes, and such like, without being liable to be charged therewith. 


A guardian should be charged with what he receives, and credited with 
what he paid out, it not appearing that he collected anything prema- 
turcly, or kept en hend any unreasonable sum, 


ie i, 

Crvit Action, tried before Moore, J., at Spring Term, 1875, 
of Berrie Superior Court, upon exceptions to the report of 
the referee, to whom the cause was referred to state an ac- 
count of the defendant as guardian of the feme plaintiff, and 
the intestate of the plaintiff, Freeman. 
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- The facts pertinent to the case as decided, are stated in the 
opinion of the court. 

The exceptions were overruled, and judgment rendered in 

favor of the plaintiffs ; and thereupon the defendants appealed. 


Gilliam & Pruden, for appellants. 
Smith & Strong, contra. 


Ropan, J. First exception. The defendant was appointed 
guardian of the plaintiff in 1857. The referee does not state 
at what time he came to a settlement with the administrator 
of her father, and received from him the notes mentioned un- 
der the heads of the several exceptions. We assume that he 
did so soon after his appointment. 

In December, 1862, the defendant assigned or delivered to 
one Isaac Freeman a note made by Floyd, Pugh and Cotton, 
and also one made by Walston, Pugh and Cotton, which he 
held as guardian, and which together amounted to $3,425.30. 
In exchange he took the note of said Freeman for that amount, 
payable to him as guardian, to which James Freeman, the son 
of Isaac, afterwards became a surety. Isaac Freeman was a 
man of wealth, and in good credit; his son James had but 
little means. The makers of the notes which the defendant 
assigned to Isaac were men apparently of large means. Their 
property, however, consisted mostly of slaves, and they owed 
more than the value of their lands. The referee finds that 
“this exchange of notes was enjoined by a prudent regard for 
the interests of his wards,” and that the notes which the de- 
fendant assiened would have been a total loss if he had re- 
tained them until the end of the war, whereas, it is probable 
that a considerable sum will be recovered from the note of 
Freeman. The referee nevertheless has charged the defen- 
dant with the full amount of the notes which he assigned, 
and the Judge confirmed his report. Defendant excepted. 


24 
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According to the familiar principles which govern the lia- 


bility of guardians, we think the plaintiff has no right to com- 
plain in this matter. No fraud is imputed to the defendant, 
and he seems to have acted with a prudence and foresight un- 
usual at that time. It is true he did not take a good surety 
from Isaac Freeman, when it appears that Isaac might have 
given one, if he had been inclined to. But it does not appear, 
but that if any other surety than James had been insisted on, 
Isaac might have refused the exchange. It is unnecessary to 
repeat what has been so often said. If it be a case in which 
a guardian has a discretion, and it has been honestly exercised, 
the courts will not hold him liable for the results. In this 
ease he had the power to exchange property of his wards 
which he thought hazardous, for other property, and the ex- 
change was not only honest, but seems to have been fortunate. 

We do not concur with the Judge. This exception is sus- 
tained. The plaintiffs are entitled to have assigned to them 
the note of Isaac Freeman, and to have all that has been, or 
that may be, collected on it. 

Second exception. The defendant, as guardian, received 
from the administrator a note of Askew, which was without 
surety. ‘He surrendered this note on taking from Askew one 
payable to himself as guardian, but without surety. Askew 
was in independent circumstances. It was the statutory duty 
of the defendant either to have collected the money or to have 
required Askew to give a surety. That Askew was in good 
credit, or, in fact, rich, did not exempt the defendant from the 
performance of a duty required by statute. It was not a case 
in which he had a discretion. He is liable for the amount of 
this debt. This exception is overruled. 

Third exception. For the same reasons the defendant is 
properly charged with the unpaid residue of the Holly debt. 
This exception is overruled. 

Fourth exception. The property of the wards consisted of 
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lands, slaves and notes. The guardian rented out the lands 
and hired out the slaves each year, upon the terms that he did 
not oblige himself to take payment of the rents and hires in 
Confederate money, and would not do so, except so far as 
money might be needed for the support of his wards. He 
did receive Confederate money for these rents and hires. He 
also, during the war, received payment of sundry notes due to 
his wards which were then apparently good, in Confederate 
eurrency. All these sums were expended in the support and 
education of the wards. In some years he expended for that 
purpose more than the income of the year. But it does not 
appear that during the whole term of his guardianship, he 
expended more than the whole income of the wards’ estate. 
Whether the terms of renting and hiring damaged the interests 
of the wards, does not appear. It is not material to inquire 
whether they were the wisest that could have been adopted. 
It was a case in which the guardian was obliged to use a dis- 
cretion, and as he did it honestly, he is not liable for the re- 
sults, whether good or ill. We think, also, he was justified 
in receiving payment of old debts in Confederate money, if 
the money was needed for paying taxes, or for the support 
and education of his wards. He could obtain payment in no 
other money, and of course nobody would give more for a note 
than its face value. We think, as to these transactions, the 
guardian should be charged with what he received, and cred- 
ited with what he paid out, it not appearing that he collected 
anything prematurely, or kept on hand any unreasonable sum. 

With regard to the loss from exchanging the old issue of 
Confederate currency for new, we are of opinion that it should 
not fall on the guardian. The sum he had on ‘hand ($2,500) 
was not more than it was prudent to have, in view of the 
needs of his wards, and the exchange at a discount of one 
third was a loss which everybody suffered, and which he could 
not help. 
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Judgment below reversed, and case remanded to be pro- 
ceeded in, in conformity with this opinion. 

Let this opinion be certified. The defendant will recover 
costs in this court. 


Per Curiam. Judgment accordingly. 





JAMES WALLINGTON ¢, A. D, MONTGOMERY, Ex’r. 


An appeal does not lie from the Superior to the Supreme Court, upon 
the refusal of the Judge below to pass upon the competency of evi- 
dence and its materiality, especially before the trial. 


( Childs v. Martin, 68 N. C. Rep. 307; Gray v. Gaither, 71 N.C. Rep. 
55, cited and approved.) 


Crviz Action, on a bond, heard before Aerr, /., at Fall 
Term, 1875, of the Superior Court of Rockinauam county. 

The action was brought to recover $12,000, alleged to be 
due the plaintiff as assignee of one E. M. Powell. After issue 
joined, the defendant took the deposition of « non-resident 
witness, under a commission, returnable to Fall Term, 1873, 
and during the term the deposition came, directed to the 
Clerk, in a sealed envelope. Notice was served upon plain- 
tiff's counsel to be present at the opening thereof. The plaintiffs 
counsel did not attend, but having examined the witness, he 
wrote as follows: “The plaintiff, notified of the opening and 
passing on depositions of John W. Montgomery, taken in be- 
half of the defendant, has no objection to the regularity of 
the taking, but he excepts to the propriety and legal sufficiency 
of the questions propounded to the witness, each and every 
one of them, and to the answers thereto. If his exceptions 
were overruled, the Clerk will enter an appeal to the Judge of 
the court.” 
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The Clerk overruled the exceptions and entered the appeal. 
In the calling of the docket the case was not called for trial, 
but the defendant directed the attention of the court to the 
exceptions, and moved the court to pass upon the same. The 
plaintiff stated that the exceptions and appeal was only in- 
tended as a reservation of the right of objection as to the com- 
petency of the evidence. The defendant insisted that the court 
should pass upon the exceptions, and the court refusing to do 
so, until the deposition should be offered in evidence upon the 
trial of the cause, the defendant appealed. 


Scales & Scales, for appellant. 
Dillard & Gilmer, and Gray & Stamps, contra. 


Bynum, J. The refusal of his Honor to pass upon the 
competency of the evidence and its materiality before the 
trial, was not the subject of appeal, any more than from his 
refusal to try or continue a cause, or from his order to allow 
or disallow an amendment. If in the course of a trial a ques- 
tion is objected to and ruled out by the court as irrelvant, or a 
witness is rejected as incompetent, an appeal cannot then be 
taken and the trial arrested, but exceptions are made and the 
trial progresses. 

In the case before us, the appeal was taken on a ruling from 
which no appeal lay, even had it been made on the trial and 
in proper time, instead of in anticipation of a trial, when the 
court had no jurisdiction whatever to pass upon the objections. 
The court was right in refusing to decide at that time, but in 
error in allowing the appeal. 

An appeal can only be taken from “ a judicial order or de- 
termination of a Judge upon or involving a matter of law or 
legal inference, which affects a substantial right claimed in 

> 
action and prevents a judgment from which an appeal might 
be taken, or discontinues the action or grants or refuses a new 


any action or proceeding, or which, in effect, determines the 
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trial.” C. C.P., sec. 299. This was not such “ judicial order 
or determination” as is embraced in the statute. (Childs vy, 
Martin, 68 N. C. Rep., 807 5 Gray v. Guither, TL N.C. Rep., 
55. The appeal having been improvidently allowed, must be 
dismissed. 


Per Curiam. Appeal dismissed. 








(1) 
WM. DAVIS rt. THE BOARD OF COMMISSIONERS OF STOKES 
COUNTY and JOHN F. POINDEXTER, 


(2) 
WILLIAM DAVIS ». THE BOARD OF COMMISSIONERS OF 
STOKES COUNTY. 


(72 N. C. Rep., 441.) 

A County Court borrowed moncy of a bank, to aid the rebellion: Held, 
that it was not the duty of the County Court to pay the debt; nor 
could the bank have made the cvunty pay it. Subsequent'y the 
County Court borrowed the money to pay this bank debt: J/eld, that 
the county was not bound, either on the bend given, or on any implied 
contract, to pay the same, as it might have been, if the money had 
been applied to some legitimate object, as to support the poor. and 
such like, 

The surety on the bond of the county, acting for himself, and not as 
agent for the county, becomes liable to the party who loaned the 
money for ne illegal purpose. 


Perition to rehear the two cases, decided in this court at 
January Term, 1875, and which are reported in 72 N. C. 
Rep. 441. 

The plaintiff moved the court to re-hear upon the ground 
in the first named case, that there was error in the judgment 
and decision aforesaid in this, that although the county of 
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order Stokes is not liable on the note, yet it is liable on the implied 
/3 vy. contract to repay the money borrowed of Poindexter, to whose 
tep., rights, on payment of the $500, the plaintiff, Davis, was su- 
t be brogated pre tanto, which it received and appropriated to its 


own use, and that use held not to be an unlawful one.” 
That in the second case, “ there was error in the judgment 
d. and decision aforesaid in this, that although the county of 
Stokes is not liable on the note, yet it is liable on the implied 
contract to repay the plaintiff's money which it received and 
appropriated to its own use, and that use held not to be an 
unlawful one. 
For a further statement of the facts, see the report of the 


CES vases in 72 N. C. Rep. 241, and the opinion of the court 
therein. 

on Shipp & Baily, for the petitioner. 

J. F. Graves, Watson & Glen, contra. 
Reape J. We have with care considered what we said, 

ld, and examined the authorities cited upon the rchearing. (See 

nor same case reported in 72 N. C. Rep. 441.) And we do not 

o see the alleged error. 

“ In /vindeater v. Davis, 67 N. C. Rep. 112, cited by the 

ad plaintiff, the liability of the cvwty was not involved ; but the 

nd liability of the present plaintiff, who was then defendant as 
surety of the county. 

. And when it is remembered that a connty may be liable 
when the prinepal is not, it will be seen that that case has 
nothing to do with this, which involves the liability of the 

at county alone. In the opinion delivered in this case upon the 

2 first hearing, it is illustrated how a surety may be liable when 
the principal is not: surety of infant, feme covert, a county 

d undertaking to build a church, &e. 

t But now it is insisted, that although the county was not 

f liable upon the Lond to Poindexter, because it was ultra vires, 
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yet, inasmuch as the county actually received the money and 
applied it to county purposes; and inasmuch as the plaintiff, 
as surety, has paid the debt for the county, there is a moral 
obligation upon the county to pay, and an ¢mplied promise 
that it will pay. 

It is the duty of a county to support its poor and to deny 
taxes for that purpose ; but it has no power to burrow money 
and give its bonds for that purpose, (as we will suppose for 
the sake of the argument,) and a suit upon such bond would 
fail. But if the county received the money and used it for 
the support of the poor, the plaintiff has cited very respectable 
authority that the county would be liable upon an implied 
contract. Let it be admitted that it would be liable. But it 
is not the duty of a county to build churches, and if the county 
board were to borrow money, with or without a bond, for 
such purpose, the county would not be liable in any form. 

The want of attention to that distinction has led the plain- 
tiff into error. The board is the agent of the county to sup- 
port the poor, but is not its agent to build churches, although 
the building of churches is not infected with any turpitude. 
But if the board borrows money, either to support the poor or 
to build a church, and gives its bond, with A B as surety, 
then the su,ety is liable whether the board is or not. 

Apply these principles to our case. The County Court of 
Stokes borrowed money of the bank to aid the rebellion—was 
it the duty of the county to pay that debt? Of course not. 
Could the bank have made the county pay it? Of course 
not. When therefore the County Court subsequently. bor- 
rowed money and gave its bond to pay that debt, it simply did 
what it had no power to do, and therefore the county was not 
bound upon an implied contract, as it might have been if the 
money had been applied to something that the county was 
obliged to do—as to support the poor. But still, the plaintiff 
by becoming surety on the bond, acting for himself and not as 
agent for a county, became liable to Poindexter, who loaned 
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his money for no z/egal purpose. And now, as we said in the 
former opinion, “ when the plaintiff calls upon the people of 
Stokes county to reimburse or indemnify him, they have 
the right to answer that he was not their surety, that the 
County Court was not ¢deir agent to contract that debt, and 
therefore they are not liable. 

And so we have to repeat what we said in our former 
opinion, that notwithstanding the hardship upon the plaintiff 
and the shame upon the defendants, the decision must stand. 


Per Curiam. Petition to re-hear dismissed. 








GEORGE R. TROXLER v. THE RICIIMOND & DANVILLE RAIL- 
ROAD COMPANY. 


It is negligence in a Railroad Company to place near its track and suf- 
fer to remain there, a pile of old, dry, combustible sills, which, be- 
ing set on fire by one of the company's engines, communicated the 
fire to the fence of the plaintiff which was thus burned. 


And although there was an intervening fence between the pile of sills 
and the plaintiff's fence, to which it was joined, which intervening 
fence caught and was burned, and from which the plaintiff's fence 
was directly fired, still, if the burning of the sills was the cause of the 
intervening fence catching fire and the same was directly set on fire 
by the engine itself, the plaintiff is entitled to recover, 

It is no good cause to set aside the verdict of a jury, on the ground, 
such verdict did not specifically respond to the issues, when the issues 
(in writing) were handed to tne Judge by the defen lant’s counsel, 
after the charge of his Honor was concluded, and the jury had risen 
to retire; and especially when his Honor, after reading aloud the 
issues, handed the paper to the jury, who did not return it, but whose 
verdict substantially covered such issues. 


Civiz Action, to recover damages for the burning plaintiff's 
fence, tried at December Term, 1875, of Guitrorp Superior 
Court, before his Honor, Judge Kerr. 
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On the trial in the court below, the plaintiff, examined as a 
witness, testified: That on the 9th of April, 1873, about one 
hundred panels of his fence was destroyed by fire; that the 
fence was joined to another fence at nearly aright angle, 
which latter began about a rail’s length from a cattle guard on 
defendant’s road, thence running west for a short distance, 










when an angle was made, and thence north, bearing away from 
the line of raid road, which at that point ran northeast and 
southwest, until it reached the junction with plaintiff's fence, 
distance about one hundred panels. As to this last one hun- 
dred panels, it was stated that the same was on the land of 
one Chilcut, who said that the fence belonged to the plaintiff ; 
for this reason the plaintiff claimed it; but his Honor held 
that he had shown no title to this part of the fence, and could 
not recover damages for its loss. In the opinion of the plain- 
tiff the damage caused by the destruction of the other portion 
of his fence, amonnted to twenty-five dollars. 

One Vanstory, in behalf of the plaintiff, stated that he was 
at work in a ficld on the south side of the railroad, on the 
morning of the said 9th of April, 1873, and that about 10 or 
11 o'clock, A. M. the freight train of the defendant passed 
going to Greensboro ; that after it passed and before it was 
out of sight, he observed fire blaze up at or near the cattle 
guard; that he at once went to the spot, and found the grass, 
























which had blown up in great quantities around a pile of old 
sill near the track, and between that track and the fence, as 
also the sills, all on fire, and the fire making out towards the 
fence; and that both the sills and fence were consumed. 

On his cross-examination, the witness stated, that the fence 





was an old fence opposite the pile of sills; that he could step 
over it in places, and that it was grown up with briers and 
bushes, and that a quantity of what is knowa as “tickle grass” 
had accumulated against the fence, as well as around and 
against the said pile of sills. The witness denied that he had 
eve, stated that there were no sills there. 
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Other witnesses were examined for the plaintiff, who testi- 
fie], that on the morning aforesaid, other fires at different points 
were caused by the same freight train ; that they saw the fire 
at the cattle guard, and that they had noticed the pile of old 
sills spoken of, and that they were rotten, dry, very conbusti- 
ble and easily ignited by a spark ; and that they were burned 


on the occasion spoken of. 

On behalf of the defendant, one Gibbs testified, that he was 
an employce of defendant in the shop near Richmond, and 
examined all engines which were going out on a trip, and on 
their return ; that, hearing of this fire, he examined this en-. 
gine particularly when it returned to Richmond, and found it 
in complete order, including smoke stack, spark arrester, &c.. 
Witness described the spark arrester and its use. Stated on 
his cross-examination, that spark arresters from long, continued 
use, would wear out. (The engine was purchased from the 
United States in 1865.) 

Mark Adams for defendant testified, that he was an engin- 
eer in defendant’s employ at the time mentioned and still is ;, 
that he did not think he ran the freight train on the occasion 
of the fire alluded to, still if he ‘was running that train, the 
engine was in good order; he always examined his engines 
before starting on a trip. On his cross-examination, he stated 
that he considered spark arresters a sure preventive against 
the escape of sparks, though sparks could sometimes be thrown 
out from ash pans, but they could not get outside the rails. 

The section master on that part of the road, stated in his. 
evidence for defendant, that there was no pile of sills at the 
place spoken of by the witness, Vanstory and others ; that 
there was a pile about seventy-five yards south of the place, 
and another about one hundred yards north; that he knows the 
place described by Vanstory, but he has never seen any charred 
ends of sills or ashes there ; that he goes over his section nearly 
every day, never permitting more than two days to pass with- 
out inspecting it. This witness further testified, that he had. 
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heard Vanstory make astatement contrary to his testimony on 
this trial, as to where the fire originated. On his cross-exam- 
ination, the witness stated, that he did select one William 
Pritchett, on the part of the road, to act with one Rankin, in 
assessing plaintiff's damage for the burning of his fence, and 
to report the same to the authorities; that he stated in that 
report, that the burning was caused by defendant’s engine ; 
that he is accustomed to report all losses, whether of stock 
killed or anything else. 

It was also in evidence, that it was a very dry time, and 
and that the said 9th of April, 1873, was a very windy day, 
and that the wind blew from south-east to north-west. 

The plaintiff insisted that the defendant was guilty of neg- 
ligence ; in the first place, because from the large number of 
fires kindled by the engine in its wake on that day, it was 
evident that the engine was not in a proper condition to pre- 
vent the emission of sparks; and in the second place, that the 
placing by defendant, near the track, of a pile of old, dry, 
combustible sills, in which the fire first ignited, or around 
which much dry and combustible grass and other material had 
accumulated and ignited from the sparks, was negligence. 

The defendant in reply contended : 

1. That the fire did not catch from the engine. 

2. That the Railroad Company was guilty of no negligence. 

x 3. That the plaintiff was guilty of contributory negligence. 
“"““““His Honor instructed the jury, that if from all the evidence 

| they believed that on the 9th day of April, 1873, the engine 
of the defendant was supplied with a proper spark arrester, 

and that the same was in good order, the defendant was not 
guilty of negligence so far as the engine was concerned ; and 

‘ further, if they believed that the fire from the defendant’s 
engine tirst ignited the fence, connecting with the fence of the 
plaintiff as stated, and was communicated to plaintiff's fence, 

\ the defendant was guilty of no negligence. But if they be- 
; lieved that the defendant had placed near its track a pile of 
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old, dry, combustible sills, and that the fire from the engine 
first ignited the sills, and was communicated thence to the 
fence near by, and thence to the plaintiff's fence, the defen- 


dant was guilty of negligence. — 


At the conclusion of his Honor’s charge, and while the 
jury had risen to retire, the defendant’s counsel asked the 
court to submit two other issues to the jury, at the same time 
handing his Ifonor a paper containing said issues, which his 
Honor read aloud and handed to the jury. This paper was 
not returned by the jury with their verdict. The verdict was 
returned to the Clerk in the following form: ‘“ We find the 
fire was caused by sparks from defendant’s engine ; that the 
defendant was guilty of negligence ; and we assess the plain-" 
tiff's damage at fifteen dollars.” 

The case states that at the re-opening of the court on Mon- 
day morning—the jury who rendered the foregoing verdict 
having been discharged—the counsel for the defendant pre- 
sented to the court the following paper : 

“ Was there a pile of sills between defendant’s track and 
the fence, at the place of the fire ¢ Answer :” 

“ Did the fire ignite in the sills (if there was such pile,) or 
in the fence? Answer :” 

Which paper his Honor stated was ‘substantially a copy of 
that handed to the jury. 

Defendant's counsel then moved to set aside the verdict, or 
to adjudge that it was no verdict, because the jury had failed 
to respond to the written issues submitted to them. Motion 
refused, and defendant excepted. 

Defendant’s counsel then moved te set aside the verdict as 
being contrary to the weight of the evidence as to negligence ; 
motion again refused. 

Said counsel then moved for judgment in favor of defen- 
dant, non vbstante veredictu, on the ground that the plaintiff 


was guilty of contributory negligence, and therefore could 
sd 
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not recover. Motion refused by the court, and defendant 






again excepted. 
The plaintiff had judgment in accordance with the verdict, 
and the defendant appealed. 













Morehead, for appellant. 
Dillard & Gilmer, contra. 






Reave, J. I. His Honor charged the jury that “if the 
defendant had placed near its track a pile of old, dry, combus- 
‘tible sills, and that fire from the defendant’s engine first ignited 
the sills and thence the plaintiff's fence was burned, then the 








defendant was guilty of negligence.” 






















The correctness of this charge is too plain for controversy. 
If. Admitting that to be so, still the defendant insists that 
* plaintiff was guilty of contributory negligence, and therefore . 
was not entitled to recover. 

It is not stated in what the alleged contributory negligence 
‘consisted, but there was evidence that the pile of old sills 
caught fire and communicated fire to a fence, near by, which 
was connected with it, a good distance off; and that the inter- 
mediate fence was old and was grown up with grass, and was 
highly combustible. And we suppose that the alleged con- 
tributory negligence consisted in the plaintiff's joining his 
fence to that. But the defendant has no right to complain ; 
for his Honor charged that if the fire caught that fence from 
the engine, then the plaintiff could not recover. So that the 
amount of the finding of the jury is that the burning resulted 
solely from the old sills. 

III. After the testimony and the arguments of counsel and 
the charge of the Judge were all closed, and the jury had 
risen to retire, the defendant’s counsel handed up to his Honor 
two issues in writing, and requested him to submit them to the 
jury. His Honor read the issues aloud and handed them to 

‘the jury; and the jury did not return the paper and did not 
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specifically respond to the issues. And for this the defendant 
insisted that the verdict should be set aside. His Honor knew 


better than we, what consideration to give to such irregular 
practice. The defendant certainly had no right to complain 
that he did not give enough. If the issues were embraced in 
what had been already submitted to the jury, he had no right 
to have them repeated. And if they were new issues, he had 
no right to have them made then. It appears, however, that 
sail issues were, as to whether the pile of sills were there, and 
whether there was contributory negligence. Both of which 
had been fairly submitted to the jury, and although they did 
not return the paper, yet their verdict covered the issues. 
There is no error. 


Per Curtam. Judgment aftirmed. 


WILLIAM PUGH vr. LEANDER YORK. 


Art time sometimes depends upon lapse of time, as where a thing is 
required to be done at the first term, or within a given time, it cannot 
be done afterwards. But it more usually refers to the order of pro- 
ceeding, as jit or suitable. 

Hence, where a defendant filed a petition for a recordari, to remove a 
case from a Justice's to the Superior Court, and during the pendency 
thereof, and before motion in the Superior Court to place the case upon 
the trial docket, the defendant obtained his discharge in bankruptcy: 
Held, that the defendant had not been guilty of laches because two 
years had elapsed since his discharge, before making said motion and 
praying to be allowed to plead such discharge. 


No time is prescribed within which a discharge in bankruprcy is to be 
pleaded, If it is dune in proper order, it makes no differenee whether 
the time be long or short. 


This was a Crviz Action, originally commenced in a Court 
of Justice of the Peace, and brought by writ of recordari, 
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to the Superior Court of Ranpotrn county, where it was 


heard at Spring Term, 1875, before his Honor, Kerr, /. 
; } > b b b 


The facts pertinent to the points raised and decided in this 
court, are fully stated in the opinion of Justice Reaper. 

From the refusal of his Honor to place the ease on the 
trial docket, the defendant appealed. 


Mendenhall & Staples, Tourgee & Gregory, for appellant. 
Scott & Caldwell, contra. 


Reapr, J. The plaintiff had obtained judgment against 
the defendant before a Justice of the Peace. The defendant 
had filed a petition for a writ of recorduri to take the case up 
to the Superior Court. While that petition was pending, and 
before the Superior Court had determined whether it should 
be put upon the trial docket, the defendant was declared a 
bankrupt, and received his discharge. 

At Spring Term of the Superior Court, 1875, the defend- 
ant moved to have the case put upon the trial docket, and 
offered to plead his discharge in bankruptcy. His Honor re- 
fused to put it upon the trial docket, upon the ground that 
the defendant had been guilty of laches in not appealing, 
and refused to allow the defendant to plead his discharge in 
bankruptcy, because it was not offered in apt time. And in 
this we think his Honor was mistaken. 

Apt time sometimes depends upon lapse of time, as when 
a thing is required to be done at the first term, or within a 
given time, it cannot be done afterwards. But it more usually 
refers to the order of proceeding, as fit or suitable time. 

No time’ is prescribed within which a discharge in bank- 
ruptcy is to be pleaded. 

When anything is done in the proper order, then whether 
the time is long or short, makes no difference. Now, in this 
case, the very first step taken after the defendant was dis- 
charged, was a motion to docket, and to be allowed to plead 
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the discharge. That was in apt time, although it was a long 
time—some two years—after the discharge. Why no steps 
had been taken during these two years, by either of the par- 
ties—by the plaintiff to dismiss, or by the defendant to have 
put upon the trial docket—loes not appear; nor is it impor- 
tant. There the case stood wpon the docket, continued from 
term to term, until Spring Term, 1875, when the defendant 
moved to docket and to plead his discharge. At an earlier 
time he might have moved, but at no earlier stage of the pro- 
ceedings. No step backwards was taken. 
There is error. This will be certified. 


Per Curiam. Judgment accordingly. 


THE BANK OF GREENSBORO’ ¢. TE CO“ MISSIONERS of the 
CITY OF GREENSBORO’ 


Under the charter of the city of Greensboro’, the Commissioners thereof 
have the power to tax the stock of the Bank of Greensboro’. 


(Wilson v. City of Charlotte, at this term, cited and appreved.) 


This was a “controversy submitted without action,” and 
decided by his Honor, Judge Avr, at Chambers, in the county 
of Guitrorp, — day of January, 1876, upon the following 

CASE AGREED: 

‘“Of the ordinances passed by the Commissioners of the 
city of Greensboro’, there is one for defraying the current 
expenses of the corporation, for the years 1875 and °76, 
to-wit: 

‘On all personal property, taxed at this time by the State, 
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within the corporate limits of the city, included under the 
-name of personal property, money, credits, bonds, stocks, &e., 
on each one hundred dollars value, seventy-five cents (75 cts.)’ 

The Bank of Greensboro’ returned to the Township Trus- 
tees for assessment, the capital stock of said bank, for which 
certificates had been issued to the different shareholders, to 
the amount of forty seven thousand dollars ($47,000), upon 
which a tax had been levied for county and State purposes. 
The Commissioners of the city of Greensboro’, in pursuance 
of their charter, made out a list of taxes for collection, and 
included therein the said stock of the bank, to the amount of 
forty-seven thousand dollars ($47,000), and directed the city 
collector to collect the tax on the same. 

The Bank of Greensboro’ contends that under the charter 
of the city of Greensboro’, the Comnissioners have not the 
power to collect taxes on bank stock, investments, &c. 

On the other hand, the Commissioners contend that they 
have the power to tax bank stock, as well as all other invest- 
ments, under their charter. 

It is conceded, that the taxes have been demanded by the 
city tax collector, and payment thereof refused by the said 
Bank of Greensboro’. And it is agreed by and between the 
parties to this suit, to submit the matter in controversy be- 
tween them for the decision of the court; and should the 
court be of opinion with the defendant, then judgment shall 
be entered up against the plaintiff for the taxes due upon the 
said sum of forty-seven thousand dollars ($47,000.) 

Should the opinion of the court be otherwise, then judg- 
ment to be given in favor of the plaintiff.” 

His Honor being of opinion with the plaintiff, gave judg- 
ment accordingly, whereupon the defendant appealed. 


Staples, for the appellants, submitted: 
Does section 45, of the charter of the city of Greensboro’ 
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confer upon the defendants authority to tax the capital stock 
of banks, solvent credits, &c. ? 

The court will carry out the intention of the Legislature, if, 
by a reasonab/e and fa/r construction of the language used, 
they can consistently do so. To ascertain fully what the mean- 
ing of the clause, “ On all real and personal property what- 
ever, Which may at the same time be. subject to taxation by 
the State,” &e., used in the charter, reference should be had 
to the subjects of taxation specifically set out in the act of the 
Legislature to “ Raise Revenue,” and also the act to provide 
for collection of taxes. See Public Laws, 1874-’75, chapters 
184 and 185. 

Money, solvent credits, bonds, and the capital stock of Ne- 
tional, State and private banks are “ subjects of taxation” un- 
der the State law. See sub-divisions 4, 5, 6, sec. 9, chap. 184, 
Pub. Laws, 1874-"75, p. 216. 

If the charter authorizes the defendants to collect taxes 
upon stocks, bonds, solvent credits, &c., the act is constitu- 
tional. /’udlen v. Commissioners of fealeiyh, 68 N.C. Rep., 
451. 

The power depends upon the charter. L47d. 

It is admitted that a reasonable and fair construction of the 
charter, taking in consideration therewith the reference made 
to the specific description contained in the State law, would 
warrant the court in declaring that the language used in the 
charter was intended to confer, and does confer upon the de- 
fendants the authority claimed. 


Dillard & Giliner, contra. 


Ropman, J. Section 43 of the charter -of the city of 
Greensboro’ authorizes the city government to annually levy 
and collect the following taxes: “On all real and personal 
property whatever which may at the same time be subject to 
taxation by the State, an ad valorem tax not exceeding 25 cents 
on the $100 valuation.” This limit was afterwards extended 
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by the act of 1874-"75, chap. 184. The charter of the .bank 
requires it to give in its stock for taxation. So that if the 
stock but for this provision would be taxable against the 
owners, it is taxable against the bank. The opinion delivered 
at this term in Weéson v. City of Charlotte, declares that 
stock in a bank is taxable as property. This being the only 
question made in the case, our opinion is that the judgment 
be reversed and judgment be given that defendant recover of 


plaintiff according to the case agreed. 


Per Curiam. Judgment reversed. and judgment that de- 
fendant recover of plaintiff according to case agreed. 


JOHN H. GARRETT and wife cv. THE BOARD OF COMMIS- 
SIONERS of the Town of EDENTON. 


In an action to recover damages to land, caused by the defendants’ 
ponding water thereon in the Fill of 1873, it is competent for the 
plaintiff, for the purpose of fixing the amount of damages, to show 
the diminished products of the lud in the Spring of 1874, as com- 
pared with the products of previous years from the same land, 

(Spelman t, The Roanoke Nav. Co., decided at this term, cited and ap- 

OF ’ 


proved.) 


This was a civit action, to recover damages for injury to 
land, tried before Aure, J, at Spring Term, 1875, of the Su- 
perior Court of Cuowan county. 

The plaintiffs were the owners, before and since to the 
present time, of certain lots in the town of Edenton, which 
they regularly cultivated. 

The defendants were the Board of Commissioners of the 


town of Edenton. 
Upon the trial in the court below, the plaintiffs introduced 
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nk evidence tending to show that the defendants caused to be 
he opened a ditch upon the back of the town in September, 1873, 
he by reason of which water was ponded upon the plaintiffs’ lots 
ed during the Fall of 1873, and the Winter of 1873—74. 

- The summons in this action was issued on the 4th day of 
ly April, 1874. In their complaint the plaintiffs demand dam- 
ut ages from the defendants, for ponding water on their lands. 
of The plaintiffs introduced further evidence, and offered to 


show the diminished products of the land in the vegetable 
crops of the Spring of 1874, and that this diminished product 
- was in part caused by the ponding of the water on the land 
by the defendants’ ditch, before the action commenced. To 
this evidence the defendants objected. Objection overruled 
by the court. and the defendants excepted. 
The jury returned a verdict for the plaintiffs. Jndgment 
in accordance therewith, from which judgment defendants 


5. appealed. 
A. M. Moore and Badger & Devereux , for appellants. 
8 Gilliam & Pruden, contra. 
1e e 
“d Reape, J. The lands of the plaintiffs were used for culti- 
vation and the production of crops; and they were flooded 
> with water by the defendants in the Fall of 1873, and in the 
winter of 1873-74. The action was commenced on the 4th 
of April, 1874. The injury complained of is, the flooding 
0 the land. Damages are demanded, 
1- (1.) First, for injury to the crops ; 
(2.) Secondly, for injury to the plaintiff's health ; 
e (3.) For injury to the land itself. 
h We suppose there was no crop raised in the Fall or Winter. 
It is not alleged that there was. No point seems to have 
e been made about health. So, as we understand it, the only 
matter at issue was the injury to the land itself. 
Was the land injured? If so, how much, seem to have 
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been the issues. In order to show how much the land was 
injured, the plaintiff was permitted to show how much the 
crop of 1874, made after the action was commenced, was less 
than the crops of former seasons. To this the defendants ob- 
jected. And that is the only point before us. 

What is the standard of value of lands used for cultivation ? 
Their productive capacity. How is that best ascertained? By 
actual experiment. If they have usually yielded a given 
quantity, and are then flooded so that they cannot be eulti- 
vated at all, may not their former productiveness be proved to 
show the amount of damage? Unquestionably. If they are 
not flooded so as altogether to prevent cultivation; but are 
flooded so as to reduce their production one half, may not that 
be proved to show the amount of damage? Unquestionably. 
And this is the best possible evidence of the amount of dam- 
age. If the trial had been d-fure the crop was made, the 
witnesses would have been asked: Ilow much do you think 
the land is injured? And the answers would, of necessity, 
have been conjectural. But «ter the crop was made, the 
answers were from observation. 

The doctrine of “remote damages,” “ good bargains” and 
“speculative profits” does not come in; because the only 
injury complained of was that done to the land in the Fall 
and Winter, and the diminution of the crop was the evidence 
of the amount of the damage. See Spelmun v. Loaunoke 
Navigation Company, at this term. 

There is no error. Judgment here for plaintiff. 


Per Curiam. Judgment aftirmed. 
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STATE ve. NANCY HONEYCUTT, 


Where, on a trial for a capital felony, the jury has had the cnse for six 
days, and on Saturday of the second week of the term, they come 
into court, and being polled by his Honor, he finds as a fact that 
they cannot agree; eld, that the Judge below did not err in with- 
drawing a juror and directing a mistrial to be en'ered; and further, 
that the prisoner, on that account, was not entitled to be discharged. 


(Price’s case, 63 N. C. Rep. 529; State v. Allman, 64 N, C Rep. 364; 
State v. Baker, 65 N.C. Rep. 332, and Jefferson's case, 66 N. C. Rep. 
309, cited and approved.) 


InpictMEntT against the mother for killing her bastard child, 
tried at the Fall Term, 1875, of the Superior Court of Yan- 
cey county, before his Honor, Judge //enry. 

The case, after argument and the charge of his Honor, was 
given to the jury on Monday of the second week of the term. 
His Honor on Saturday, (six days,) polls the jury, and finds 
as a fact, that they are unable to agree, he directs a juror to 
be withdrawn and a mistrial entered. 

The defendent thereupon moves to be discharged, as being 
once put in jeopardy ; motion refused, whereupon defendant 


appeals. 


Busbee & Bushee, for defendant. 
Attorney General Llargrove, for the State. 


Pearson, C.J. In “ Jefferson's case,” 66 N. C., 309, it is 
declared to be the oy inion of the court “ by the cases tute v. 
Price, 63 N. C. Rep., 529; State ve Almae, 64 N.C. Rep., 
864; Stute v. Boker, 65 N.C. Rep., 332, it is settled, that in 
a trial for a capital felony, for sufficient cause the Judge may 
discharge the jury and hold the prisoner for another trial.” 

That principle being settled, no further discussion of the 
subject is called for. 








392 IN THE SUPREME COURT. 





Srate vo, HONEYCUTT. 














In Jefferson's case, sup., it is said, “as the case was given 
to the jury on Tuesday of the second week of the term, we 
are inclined to the opinion that had his Honor remained at 
the court, until Saturday night (ready to instruct the jury) and 
then discharged them, the fact that the case had been with the 
jury four days, and that from declarations of jurors in the 
presence of the others in open court, before him, he was sat- 
isfied the jury would not agree, and that it was useless, and 
“not necessary for the purposes of the case” to continue the 
term longer, and had thereupon discharged the jury, there 
would have been no error.” 

In the case now’ before us, these conditions are all strictly 
complied with. -The Judge is present during the entire term. 
The case had been with the jury for six days, and not four, as 
in the case supposed, and his Honor not content “ with the 
declarations of some of the jurors in the presence of each 
other in open court before him,” p-//* the jury on that ques- 
tion, and on this evidence finds, as a fact, that the jury could 
not agree, and orders a discharge of the jury, and that the 
prisoner he held for trial at the next term. 

The supposed state of facts in ./,7-rson’s case was fully con- 
sidered by the members of the court, and although that is a 
dictum, or rather matter used for illustration, after full con- 
sultation, we now hold it to be the law of the land. 

It follows the prisoner is not entitled to a discharge, and 
must stand another trial. 

This will Le certified. 


Per Curiam. Venire de no so. 
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STATE e. OLIN JAMES, 


A hand, who has been regularly assigned to work a certain road, and 
who has been properly summoned by the overseer thereof to work 
said road, cannot excuse himscif from aiding to repair a bridge over 
a ditch across the road, upon the ground that it is the duty of the 
person who cut the ditch to make a bridge over it, and keep the same 
in repair, 


This was a proceeding in the nature of a CRIMINAL ACTION, 
commenced by warrant before a Justice of the Peace, and 
earried by appeal to the Superior Court of Dupiiy, and there 
tried at Spring Term, 1875, before his Honor, Judge A/c Auy 
and a jury. 

On the trial in the court below, the jury returned the fol. 
lowing verdict : 

“ The defendant is a hand properly assigned to work on a 
public road in Duplin county, frem Concord church to the 
Sampson county line. Stephen E. Hall is the overseer of said 
road and regularly appointed. The defendant was properly 
summoned by said overseer to attend and work said road. 
The defendant attended according to said summons and wil- 
lingly worked said road as required, until they reached a point 
on said road, at which it is crossed by a ditch or canal, which 
was cut by one Alfred Hall about sixtcen years ago. The 
said ditch was cut by said Hall for the purposes of benefitting 
the road, as well as draining or benefitting his (said Hall's) 
land, lying below said road. 

After the said ditch was cut across the road, [all put a 
sufficient bridge across the same, which stood for several 
years ; but in June, 1871, the bridge was swept away by a 
freshet, and one Boone, who was the overseer, (the bridze 


having been repaired all along by the overseers of. the road, 
from the time it was built,) summoned the hands, and with 
the road-hands, aided by Hall who originally built it, and who 
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furnished a team for the occasion and five dollars in money to 
purchase plank to cover the bridge, rebuilt the same. That 
subsequently, the overseer with the hands, finding the bridge 
too high, took it down ; and then seeing that it was rotten, he 
applied to said Hall for help to rebuild it. Hall informed the 
overseer that he could not help him then, but he would loan 
him his ox. The overseer returned and informed his hands of 
what Hall had said, and left it to a vote of the hands whether 
they would fill up the ditch, and a majority decided in favor 
of filling it up, which was done with logs and dirt dug from 
each side of the same. Afterwards the hands dug it out and 
built the present bridge, upon which the defendant, being re 
quired to work by the overseer, refused, alleging that Hall, 
who dug the ditch and erected the first bridge, was liable for 
the repairs thereof, and not the road hands. 

Upon these facts, if the court should be of opinion that 
the defendant is guilty, then the jury find him guilty; if the 
court should be of opinion that the defendant is not guilty, 
then the jury find him not guilty.” 

Upon the foregoing facts, as found by the jury, the court 
was of opinion that the defendant was guilty, and so declared 
and gave judgment accordingly. - From which judgment the 
defendant appealed. 


No counsel in this court, for defendant. 
Attorney Genval LHurgreve and Stallings and Battle & 
M.rdecai, for the State. 


Serre J. This is a proceeding in the nature of a criminal 
action, commenced before a Justice of the Peace, under sec. 
10, chap. 104 of Battle’s Revisal, and it presents this ques- 
tion: Can a hand who has been regularly assigned to work a 
certain road, and has been regularly summoned by the over- 
seer thereof to work said road, excuse himself from aiding to 
repair a bridge over a ditch across said road, upon the ground 
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that it is the duty of the person who cut the ditch to make a 
bridge over it and keep the same in repair? One who cuts a 
ditch across the road, or wilfully throws a tree across it, or 
erects a fence or other obstacle therein is indictable; but it 
does not follow that the overseer of the road, who neglects 
for an unreasonable ‘time to remove such obstruction, may not 
also be indicted. And in order that. the overseer may pro- 
perly perform his duty, the law gives the remedy pursued in 
this case against stich hands as refuse to obey his legitimate 
orders in relation to the road. 

It may be that upon proper proceedings, the overseer and 
road hands could be relieved of the duty of repairing the 
bridge over the ditch which obstructs the road in question, 
and that, that duty could be placed where it properly belongs ; 
but it is not for the hands assigned by law to work a road to 
say, that because A obstructed the road, it is his duty to re- 
move the obstruction, and we will not do so. 

Were this so, it would of course put an end to the present 
system of road laws, which I am inclined to think would be 
well enough, since under it, our public roads are sadly neg- 
ketcd; lut this is a matter fer the ccnsidcraticn of the 1 gis- 
lature, and not for the courts. 

The judgment of the Superior Court is aflirmed. Let this 


be certitied. 


Prr Curiam. Judgment affirmed. 
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STATE ». JIMMY GRAVES. 


Rails, when made up into a fence upon the land, becomes a part of the 
realty; and an indictment for Forcible Tresp iss to personal property, 
in carrying them away, cannot be supported, 

(The case of the State v. Burt and others, 64 N. C, Rep, 616, cited and 
approved.) 


InpictmEnT, for Forcible Trespass in removing rails, tried at 
the Spring Term, 1875, of Durtin Superior Court, before his 
Honor, Judge A’vrr. 

The case made out and signed by counsel, states that the 
defendant and a boy moved a division fence between the field 
the defendant rented, and the prosecutrix, who was tenant by 
dower on the other side, she being present and forbidding it. 
Under the charge of his Honor, the defendant was found 
guilty, whereupon he appealed. 


Stallings and Buttle @ Moardeca?, for defendant. 
Attorney General Hurgrove, for the State. 


Bynum, J. The indictment is good, but the evidence does 
not support it. The charge is a forcible taespass to personal 
property, and the evidence goes to establish a forcible trespass 
upon the realty. Rails when made into a fence upon the 
land, become a part of the land, and as much so as a tree or a 
house. The act of taking the rails from the fenee is not the 
subject of larceny at common luw, nor is it a trespass to per- 
sonalty. To cut down and carry away a tree by one con- 
tinuous act, is not a trespass to personal property. SS» to re- 
move rails from a fence and carry them away by the same 
continuous act is not such a trespass. The evidence here is 
that the defendant, with a boy and cart, took the rails from 
the fence and hauled them away, until all the fence was re- 
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moved. While he was in the field thus loading his cart with 
rails taken from the fence, he was forbidden to remove them 
by the prosecutrix. Certainly at that time the rails were not 
in her actual possession as personal property. At no time 
were they in her actual possession after they were re- 
moved from the fence. Yet it is necessary to allege in the 
indictment and prove on the trial, this actual as distinguished 
from constructive possession, in order to make out this crim- 
inal offence. 

But the case turns upon the question whether the rails thus 
taken from the fence and removed, by one continuous act, be- 
came personal property thereby, so as to support this indict- 
ment. In the State v. Burt and others, 64 N. C. Rep., 619, 
the defendants found a nugget of gold on the land of another, 
on the top of a rock pile and separated from the view. After 
consultation among themselves, they appropriated it to their 
own use. It was held to be a part of the realty, and the tak- 
ing and carrying away, being one continuous act, it did not 
become personalty so as to be the subject of larceny. 2 Russ- 
on Cr., 62. , 

So, a tree severed and taken away by a continuous act. But 
if the tree has been some time felled, and is then taken away 
by the one who felled it, it has become personalty, and is the 
subject of larceny. Whar. Am. Cr. Law, sec. 1733. 

If the rails had been taken from the fence and piled up 
upon the land of the prosecutrix, for example, and after some 
time, had been removed by the defendant, the prosecutrix be- 
ing present and forbidding it, an indictment for forcible tres- 
pass to personal property would lie. It is unnecessary to de- 
cide whether an indictment for a trespass to realty, can be 
supported upon the evidence, as the case goes off upon the 
other point. It seems that the fence was a division fence; at 
least the prosecutrix claimed upon one side, and the defendant 
upon the other. 


> ee 
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Perhaps both claimed the land upon which the fence was 
situated, thongh the defective statement of the case does not 
disclose how that was. 

There is error. 


Per Curiam. Judgment arrested. 





GWATIIMEY & D ‘BIE and others c. EDW. PEARCE, Admr. of 
AUG, RK. CREECY. 


A widow, who joined her husband before his death, in executing a 
deed of trust. to secu ‘e a certain debt of his, and conveying her right 
of dower in the only 1 nd held by them at the husband's death, be- 
comes a creditor of her husband's estate to the amoant of the value 
of her dower in the land. 

(The case of Purvis and wife v. Curstarphen, 73 N. C. Rep. 575, cited 
and approved.) 


Exceptions to the account of an administrator, heard before 
the Probate Court of Caowan county, and thence carried by 
appeal to the Superior Court and again heard by Eure, J., at 
Fall Term, 1875. 

His Honor, presiding in the court below sends to this court, 
substantially, the following facts : 

Augustus R. Creecy died in November, 1872, and adminis- 
tration on his estate was granted to the defendant, Edward 
Pearce. 

On the 21st of August, 1871, the intestate, Creecy, bought 
certain lands, and on the same day he conveyed the same by 
trust deed, in which his wife, Mary E., joined to convey her 
right of dower, to John Roberts to secure certain debts due 
him. Creecy nor his wife owned any other real estate what- 
ever. No part was paid to Roberts during the life of Creecy, 
but was still due at his death. 
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After Creecy’s death, his widow, Mary E., filed her petition 
against the administrator and heirs at law, praying that the 
administrator be directed to sell the personal estate of his in- 
testate, the two thirds of the said land not encumbered by 
dower, and the reversion in the dower, (which had already 
been assigned to her,) and to apply the proceeds to the debt 
due Roberts, in exoneration of her dower. 

Upon appeal to the Supreme Court, reported in 69 N. C. 
Rep., 67, the prayer as to the personal estate was refused, and 
the following order made: That a sale be made of the two- 
thirds of the land not embraced by the dower, and the rever- 
sion in the dower, and the proceeds thereof be applied 
to the Roberts debt, and that the residue of the Roberts debt 
be paid rateably out of the personal estate in the course of 
administration; and if any part remain yet unpaid of the 
Roberts debt, that the dower be sold and pay the same. 

The administrator filed his petition in obedience to said 
order to sell the lands to make assets, and obtained license to 
do so on the usual terms. . 

The trustee, Roberts, claimed his right to sell under the 
trust, and according to its terms, and refused to permit the ad- 
ministrator to do so; but at the request of the administrator 
and the widow, sold according to the .order of the Supreme 
Court: First, two-thirds of the land; then the reversion in 
the dower; and finally, the dower right, which brought the 
sum of eight hundred dollars. The total sales of the said 
land was just suflicient to pay the debt to Roberts. 

The estate of the intestate paid about forty per cent. of its 
indebtedness. The widow demanded of the administrator 
three hundred and twenty dollars as her rateable share, being 
forty per cent. of the value of her dower. This the adminis- 
trator paid, and filed her receipt therefor, as a voucher for his 
disbursements, which was allowed by the Clerk. To this the 
plaintiffs, who were creditors of the intestate, excepted. The 
Clerk overruling the exception, the plaintiffs appealed to the 
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Superior Court. In that court the judgment of the Clerk 


was affirmed, and the plaintiffs again appealed. 










No counsel in this court for the appellants. 
Gilion & Pruden, coutra, submitted: That Mrs. Creeey, 





the widow’s receipt is a proper voucher for that: 
1. Since the act of 1866, she has a vested right of dower in 







the lands of her husband, acquired after the marriage, of 





which Ais alienation eould not divest her. Sutton v. Askew. 





She conveyed that right to secure //s debt to Roberts, and 
























is his surety to that extent, and is entitled to be subrogated to 
the sights of the principal, Roberts, against her husband’s per- 
sonal estate to the amount of the payment made by her as 
as surety, 2. ¢., to 40 per cent. of $800. 69 N. C. Rep., 67; 
Towe v. Newbold, 4 Jones’ Eq., 212; Brinson v. Thames, 2 
Jones’ Eq., 416 (bottom); Adams’ Eq., 269; Ist Eq. Leading 
Cases, 144 and 153; 2nd do. 226, 577 and 591 (3d American 
edition.) 

2. Roberts having fico funds, out of which to make his 
claim, exhausted the widow’s on/y one, her equity of substitu- 
tion to Robert’s rights against the second fund, the personal 
estate, is complete. Jonesy. Zullicffer, 2d Hawks, 625; 
Greenlee v. McD., 34 Jones’ Eq., 325; Story’s Eq., Juris. 
625 and cases cited there. 

3. Had Roberts looked to the personal assets first after sell- 
ing two-thirds and reversion in land, he would have diminished 
that fund for the general creditor $320, and relieved the 
dower to the same extent. How are the general creditors 
damaged by the widow’s claim then? “They lose not a cent.” 


’ “The widow gets back her dower 


Roberts “gets but his due.’ 
diminished by her own charge.” “The parties all have 
what they ought.” Jones v. Zollicoffer, supra, specially Judge 
Rurriy’s brief. 


4. The widow is considered in equity assignee of Roberts’ 
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claim. Myrover vy. French. 73 N.C. 609; Curte. v. Jones, 5 
Ired., 193; 1st Leading Cases, 154 e’ seq. 

5. The personal estate is the primary fund out of which to 
pay the trust debt in the absence of equities changing the rule. 
Story’s Equity Jurisprudence, 532; Coke Littleton, Buller’s 
Note, 2 vol. 208 b.; L’uchkly v. Puckly, 1st Vernon, 36. 


Reaper, J. Where a wife conveys her separate p*operty to 
secure a debt of her husband’s, the relation which she sustains 
to the transaction is that of surety. /’urvis and wie V. 
Carstarphen, 73 N. C. Rep. 575. 

Here the wife joined her husband in the conveyance af his 
land in trust to pay his debt; in which land she had, under 
our dower statute, a vested right to dower, to be allotted after 
her husband’s death; and she joined in the deed for the pur- 
pose of binding her dower. After her husband’s death the 
whole Jand, her dower included, was sold under the trust deed 
to pay the debt. This made the.wife a creditor of her hus- 
band’s estate, to the amount of the value of her dower in the 
land. That is the only point in this case. And it was rightly 
decided by his Honor. 

There is no error. This will be certified. 


Per Curiam. Judgment affirmed. 


26 
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STATE v. JOHN W. POOL. 


Whenever an act of the Legislature can be so construed and app'ied as 
to avoid conflict with the Constitution, and give it the force of law, 
such construction will be adopted by the court: 

Hence, in section 153, chap. 32, of Battle’s Revisal, which reads, “If 
any person shall wilfully fell any tree, or wilfully put any obstrac.ion, 
except for the purpose of utilizing water as a motive power, in any 
branch, creek, or other natural passage for water, whereby the natural 
flow of water through such passage is lessened or retarded, or whereby 
the navigation of such course by any raft or flat may be impeded, de- 
lgyed or prevented, the person so offending shall be guilty,” &c , the 
disjunctive conjunction. or, in the latter portion thereof, between the 
words ‘‘retarded” and * whereby,” should be read as and, thus make 
ing such section read, “If any persou shall wilfu!ly fell any tree,” 
&c., ‘‘whereby the natural flow of the water,” &c., ‘*is retarded, 
and whereby the navigation of such course by any raft or flat may be 
impeded,” &c. 

Such a change of words is consistent with the rules of construction, and 
divests the said section of all constitutional objections, and it be- 
comes consistent with law, reason and public policy. 

(State v. Glen, 7 Jones 32; Cornelius v. Glen, Ibid, 512; Parker v. Care 
row, 64 N. U. Rep. 563; Pugh v. Wheeler, 2 Dev. & Bat. 50: and 

Ibid, 460, cited and approved.) 


Justices READE and RopMAN dissenting. 





Inpvicrment for obstructing a creek by the erection of a 
dam across the same, tried before his Honor, Judge Watts, at 
the Fall Term, 1875, of the Superior Court of Jonnsrox 
county. 

The defendant was held to answer for a misdemeanor, un- 
der act of 1872-73, Bat. Rev., chap. 32, see. 154. On his 
trial in the court below, the jury returned a special verdict, 
finding certain facts, upon which the presiding Judge pro- 
nounced him guilty. 

From this judgment, the defendant appealed. 

The verdict of the jury and all other facts, necessary to an 
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understanding of the case, are fully stated in the opinion of 
the court. 


No counsel in this court, for defendant. 


° 

Pou, for the prosecution, filed the following brief: 

It is found by the verdict in this case, that the obstruction 
was placed in the stream after the passage of the act. 

The prohibition to the owners of running streams, is not the 
taking of private property for public use; but is a proper gen- 
eral police regulation prescribing the mode or manner of us- 
ing their property. “ The government may, by general regu- 
lations, interdict such uses of property as would create nui- 
sances, and become dangerous to the lives, or health, or peace, 
or comfort of the citizens.” See 2 Kent’s Com. (top) p. 415, 
(edition in this library.) 

By the act under consideration, the Legislature wisely for- 
bids the wanton obstruction of running streams, and regulates 
the use of them for fishing, leaving their utilization for motive 
power free, but subject to the common law of nuisance. For 
Act, see Bat. Rev., p. 323, sees. 154, 155. 

Whether the Legislature used its powers wisely or other- 
wise, the court will not consider. 


Attorney General Hargrove, for the State, cited and relied 
on the following authorities: Stute v. (enn, 7 Jones, 321; 
Cornelius v. Glenn, Ibid, 512; and Pugh v. Wheeier.2 Dev. & 
Bat., 50. 


Bynum, J. The defendant is indicted for constructing 
a dam across Swift Creek, in the county of Johnston, whereby 
the natural flow of the water through the same is retarded 
and lessened, the said dam and obstruction not being for the 
purpose of utilizing the water as a motive power; 

The jury found the following facts as a special verdict : 

1. That the bed of the creek at the point named, and the 


waters of the creek, and the land upon each side of the stream 
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were duly granted by the State in 1749 to one Nathaniel 
Giles, and that from him the title has regularly descended to 
the defendant. 

2. That the said creek is not navigable, and has never been 
so declared by the Legislature. 

3. That the dam was built within two years prior to the 
finding of the indictment, and that by reason of its construe- 
tion the natural flow of the water is retarded. 

4. That the stream is forty-five feet wide at the point where 
the dam and trap are erected. 

Upon these facts found by the jury, the court below, as a 
matter of law, declared that the defendant is guilty. 

The indictment is founded upon an act incorporated in 
Battle’s Revisal, chap. 32, section 154, which was enacted in 
1872~"73, and is as follows: “If any person shall wilfully 
fell any tree, or wilfully put any obstruction, except for the 
purpose of utilizing water as a motive power, in any branch, 
creck or other natural passage for water, whereby the natural 
flow of water through such passage is lessened or retarded, or 
wlireby the navigation of such course by any raft or flat may 
be impeded, delayed or prevented, the person so offending 
sh .l] be guilty of a misdemeanor, and on conviction shall be 
fined not exceeding fifty dollars, or imprisoned not exceeding 
thirty days.” 

It will be observed that the indictment charges the offence 
to be in “retarding the natural flow of the water through 
Swift Creek” by the obstruction of the dam, and therefore 
no question arises under section 155, which relates to fish 
dams. The construction of section 154 then will determine 
the case. 

The prosecution insisted that by the use of the disjunctive 
conjunction, “or,” in the section just cited, every wilful ob- 
struction of a creek or branch, in any part of the State, which 
may retard the national flow of the water, is indictable. And 
so it is, with that construction. But it cannot be supposed 
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that an intelligent Legislature, meant, that every obstruction 
of a stream, no matter how insignificant, private, or removed 
from public access or use, shall be indictable and subject the 
offender to fine and imprisonment. The statute has no de- 
grees, and but the single exception, to-wit : where the water is 
utilized as a motive power. So that it is equally a crime to 
build a dam, to wash the extensive gold deposits and other 
minerals of the State, or to pond water to save ice for domes- 
tic or commercial use. A man may not construct a pond for 
raising fish, but he may, to run an illicit distillery, for that is 
utilizing water as a “motive power.” Many of the streams, 
in the western part of the State, are hardly accessible to man, 
are remote from habitations, and of such rapid fall, that no 
obstruction can create a nuisance or affect the public. In that 
region, dams are often built and the water diverted to dwell- 
ings and lots for domestic uses, and sometimes for the irriga- 
tion of meadows and gardens. In many portions of the 
mountain district, large volumes of water are thus conducted 
from dams, for many miles, in canals and trunks, to the sur- 
face mines, where the water is used for working away the dirt, 
preparatory to collecting the gold or other metals. 

Certainly the act does not intend to make such obstructions 
and the like, unlawful, and if it does, the least that can be 
said of it, is, that it is of questionable constitutionality, apart 
from its impolicy. State v. Glenn, 7 Jones 321. 

Whenever an act of the Legislature can be so construed 
and applied, as to avoid conflict with the constitution, and 
give it the furce of law, such construction will be adopted by 
the courts. Cooley 185; Newland v. Mursh, 19 Ill. 384. 
This can be done, in our case, consistently with the rules of 
construction, by reading the word “or ” as “ and,” which was 
most probably intended by the draftsman. The section will 
then read: “If any person shall wilfully fell any tree, &., 
whereby the natural flow of the water, &c., is retarded, and 
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whereby the navigation of such course by any raft or flat, 


may be impeded,” &c. 
Such a change of “or” into “and,” is often resorted to in 
order to effect the intent of the parties, and prevent the en- 
tire avoidance of the instrument. /’urker v. Carrow, 64 N. 
C. Rep., 563, and similar constructions, are allowed and en- 
couraged by our statutes. Bat. Rev., chap. 108. This con- 
struction divests the act of all constitutional objections, and it 
becomes consistent with law, reason and public policy. To the 
extent that the streams and waters of the State, are used for 
navigation, or are fairly capable of such use, even for “ rafts 
and flats,” they fall under the control of the State, so far that 
the private citizen, though the owner of the land and the 
bed of the stream, may not exclude the public from their navi- 
gation, when the State forbids it. Such only is the declared 
purpose of section 154; and it remains to be seen whether 
the special verdict, finds facts which bring the defendant un- 
der the penalties of the act. It is found that the bed of the 
creek, and the lands upon both sides of it, belong to the de- 
fendant, by the grant of the State; and that the creek is not 
navigable, and has never been so declared by the Legislature. 
These findings would seem to end the case; for if the creek is 
not navigable, the alleged obstruction cannot “impede, delay 
or prevent” the navigation, and so there is no violation of the 
statute. If the indictment is framed upon the idea that the 
obstruction is a public nuisance, no facts are found which con- 
stitute it such. It is not found that the public health is affec- 
ted thereby, or that the lands of others are injured, or that it 
either occasions, or is calculated to occasion, any public or 
private inconvenience or deprivation of right. The owner is 
allowed by the act, to construct a dam of any height, upon 
the spot where this one is erected, provided he uses the water 
as a motive power to drive machinery, although he thereby 
retards the flow of the water, impedes navigation and stops 
the passage of fish. Such retardation is no public nuisance. 
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How the same act, for a different purpose, though with the 
same physical results, can be a nuisance to the public, is, by 
no means clear. 

By the finding of the jury, the creek at the dam, was unnavi- 
gable for any purpose, and was strictly private property. The 
only right possessed by others, was to the use of the running 
water, above and below the lands of the defendant, ad potan- 
dum «t lavandum. The verdict establishes that no such right 
of others was disturbed. 

Tale the case in the strongest possible aspect for the State: 
Suppose the Legislature had enacted that Swift Creek should 
be considered to be a public highway and a navigable stream. 
If, in fuct, it was neither, the Legislature cannot by a simple 
declarution, make it so. Because if it is private property, the 
Legislature cannot appropriate it to public use without compen- 
sation. Cooley, Const. Lim., 590; Morgen v. Hing, 33 Pa. 
Stat., 301. If the use or enjoyment of a thing, not in itself 
immoral, or injurious to others or their rights, is prohibited, it 
is unconstitutional, and opposed to the genius and spirit of our 
institutions. 

In the Stute v. Glen, 7 Jones, 321, after an exhaustive ex- 
amination of the question and the authorities, this court an- 
nounced as the law of North Carolina, in relation to the water 
courses of the State, three resolutions, embracing the three 
classes of streams into which the subject is divided. The 
third resulution only, applies to this case, and is thus stated : 

8. “All the rivulets, brooks and other streams, which, from 
any cause, caniuct be used for intercommunication by inland 
navigation, are entirely the subjects of private ownership, are 
generally included in the grants of the soil, and the owners 
may make what use of them they think proper, whether it be 
for fishing, milling or other lawful trade or business. The 
only restriction upon this right of ownership arises, «a necexs?- 
tut-, from the nature of running water; and it is, that the 
owner shall so use the water as not to interfere with the simi- 
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lar rights of other proprietors, above or below him, on the 
same stream. /?ugh v. Wh. eler, 2 Dev. & Bat., 50. Rights 
acquired in streams of this class, by grants from the State, for 
the bed of the stream, cannot be taken from the owners by 
the Government, except in the exercise of the power of emi- 
nent domain, and then only for public use, with a provision 
for just compensation. 2 Dev. & Bat., 460.” 

In the subsequent case of Cornelius vy. trlen, T Jones, 512, 
it was that the Yadkin river, not being a navigable stream, a 
grant from the State of the bed of the river, passes it as does 
any other grant of land, and the Legislature has no power to 
take it away, either for public or private uses, without making 
compensation to the owner. And in that case, attention is 
salled to a distinction, the non observance of which has led to 
some confusion ; that is the distinction between the uhsolute 
ownership which is acquired to the bed of the river, when it 
has been actually granted and paid for, and the //i/ted owner- 
ship, which is acquired where a grant calls for “a corner on 
the bank of a river, and then with the maan lers of the river 
to another corner,” &e.; in which case, although by i.nplica- 
tion of law, the grant extends to the mil lle of the river, and 
confers ownership for certain purposes, as appurtenant to the 
land granted, yet as it has not been actuilly graate | aad paid 
for, certain rights, by like implication, are still in the State. 

The court then observes that “this will seem to account for 
the many acts of the Legislature, that have been passed in 
former years, in regard to the passage of fish, extending at 
first down to small streams, such as [aw river, Deep river, 
Uharrie, South Yadkin and the like; which was well enough 
until the beds of these streams were entered and grants taken 
out; after which those streams were left out of the fish acts,” 
and parties were content with the rights of riparian owner- 
ship, the privilege of going to the middle of the stream, as 
contra-distinguished from the ownership of those where grants 
actually cover the bed of the stream. Prarsox, C. J., in de- 
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livering the opinion of the court, thus sums up the law: “ Not 


being navigable, the defendant, by virtue of the grant to 
Phillips, is the owner of the bed of the river, and the Legis- 
lature had no more power to impair his right of ownership, 
either for public or private purposes, without making compen- 
sation, than it had to take away any other piece of land, which 
he had bought and paid for, and for which the State had been 
paid.” See also Lugh v. Wheeler, 2 Dev. & Bat., 50. 
Whether the State can enforce against the owner of the land 
and bed of an unnavigable creek, an act of the Legislature 
forbidding its obstruction to the passage of fish, is a question 
not raised upon this indictment and verdict, and need not be 
diseussed. The point upon which the decision rests is, that 
where the indictment is for a public nuisance in obstructing 
the flow of water in an unnavigable stream, and the special 
verdict of the jury negatives the idea of a nuisance, or any 
injury or circonvenience, public or private, the defendant can- 
not be declared guilty. 
There is error. Judgment reversed., 


Per Curiam. Venire de novo. 


RICHARD TEN BROECK r, WILLIAM H. ORCHARD. 


In an action for the recovery of Jand under the Code of Civil Proce- 
dure, the defendant may set up an equitabl + defence to the claim of the 
plaintiff who has the legal title; and all persons interested in such 
equitable defence, should be made parties, and not driven to assert 
their rights by « separate action. 


° 
Civiz Action in the nature of ejectment, tried before his 
Honor, Judge Schenck, at Fall Term, 1875, of Casarrvs Su- 
perior Court. 
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The plaintiff moved the court to strike out a portion of the 
defendant’s answer, setting up a counter-claim as a bondholder 
of the Phenix Gold Mining Company. 

The motion was allowed and the defendant excepted. The 
defendant then moved the court to make all the other bond- 
holders parties. The motion was overruled and the defendant 
appealed. 

All other facts necessary to an understanding of the case 
as decided, are stated in the opinion of the court. 


Shipp & Bailey and Montgomery, for appellant. 
Barringer and Wilson & Son, contra. 


Ropvman J. The plaintiff claims title to certain mineral 
lands, and that the defendant is in possession, and unlawfully 
withholds it from the plaintiff after a demand. Defendant 
admits that plaintiff has the legal title, and that he went into 
possession under plaintiff as his agent or tenant. On this 
answer, the plaintiff would be entitled to judgment in a court 
of law, and under our former system the defendant would 
have been driven to assert his equitable rights in a court of 
equity. Under our present system he can have the benefit of 
any equitable defence in the first action. The defendant 
alleges as an equitable defence, that a company called the 
Pheenix Gold Mine Company, owned the lands. The Com- 
pany issued bonds to enable them to work the mines, and con- 
veyed all its real estate to Jacobson in trust, to secure the 
bonds and other debts of the Company. That defendant be- 
came the holder for value of certain bonds of the Company 
and also otherwise its creditor. It is not distinctly stated that 
these debts were secured by the deed to Jacobson. Jacobson 
died, Stagg was appointed trustee in his place, and he sold to 
the plainfiff to hold, as we understand the answer, for all the 
creditors of the Company, but certainly in trust to secure the 
debts to the defendant. In part performance of this trust, 





se 








JANUARY TERM, 1876. 411 





—_—_ 


Ten Broeck v ORCHARD 





——_—__—— 


and under an agreement with the plaintiff which it is not 
material to state fully, the defendant took possession of the 
lands. The plaintiff denies the particular agreement alleged 
by the defendant, and that the debts to defendant are secured 
upon the land, and does not claim to hold on any trust 
whatever. 

Taking the defendant’s answer as true for the present, no 


, doubt a trustee, in trust to sell and pay creditors, is entitled 


to the possession of the property against any or all of the 
creditors, and to its management and the receipt of the rents 
and prefits ; Lecause they are necessary to carry out the pur- 
poses of the trust, and the creditors have no equitable estate 
in the land, but only a right to the proceeds. That is the 
ease When he admits the trust and seeks the aid of the court 
in executing it. The case, however, is different when he denies 
the trust and claims the equitable as well as the legal estate 
for himself. In that case the mere possession of the legal 
estate will not be conclusive. The action will be considered 
as between rival claimants to the equitable estate, and the de- 
fendant in possession will not in general be ejected, (although 
he be but one of several equitable claimants,) until the rights 
of the parties can be determined. This is in analogy to the 
procecdings in the action of ejectment at law. It is true that 
defendant does not claim any equitable title to the land in 
himself, but he denies any title to the plaintiff except upon a 
trust which the plaintiff denies. In such case, “ welsor est 
cond :tio possidentix.” If a case exists for the appointment of 
a receiver, such as is provided for in sec. 215 of C. C. P., the 
court in which the action is pending may appoint one. 

To refuse to the defendant the benetit of his equity in’ this 
action, and thereupon adjudge the possession to the plaintiff 
upon his legal title only, would compel the defendant to assert 
his equity by a separate action, and would be an unnecessary: 
circuity. 

If the defendant can assert his equity in this action, it is 
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-clear that the other secured creditors are at least proper par- 
ties in order that there may be a complete adjustment of the 
matters in controversy, and that they may have an opportunity 
‘to protect their interests. To this end the case will be re 
manded. 

Properly, by analogy to a plea in abatement for want of 
parties which must give the plaintiff a better writ, the de- 
fendant should have named the creditors whom he desired te 





be made parties, or given such a description of them as to 
have enabled the plaintiff to cause service of a summons on 
them personally, or otherwise as required when the parties are 
very numerous, or unknown, or non-resident. 

If the Judge had refused the defendant’s motion on this 
ground, we should have been disposed to concur with him. 
But in his absolute refusal we think he erred. 

Let this opinion be certified. 


Per Curiam. Judgment reversed. Case remanded. 








SIMON W. KITTRELL +. ALEXANDER B. HAWKINS. 


‘The con:lition of a bond to pay the amount sued for, ‘* whenever a ns- 
sue now pending in the Superior Court of Law for Granville county, 
between J. H. L., plaintiff, and A. D., defendant, is decided in favor 
of said plaintiff in said issue,” is literally fulfilled, when the said suit 
is compromised and the plaintiff. upon the payment of a certain sum, 
was to huve judgment entered in his favor; and upon such compro- 
mise the obligee in said bond is entitled to recover, 

The case of Candler v. Trommell, 7 Ired, 125, cited and approved. ) 


Civit Action originally commenced in a court of a Justice 
-of the Peace, and heard upon appeal before his Honor, Judge 
Moore, at July (Special) Term, 1875, of Granvitte Superior 
Court. 
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The suit was brought upon the following instrument : 










“Due Simon W. Kittrell, one hundred and sixty-seven dol- 
lars and fifty cents, which I hereby promise and bind myself 
to pay whenever an issue now pending in the Superior Court of 
Law forGranvillecounty between James H. Lassiter, plaintiff, 
and Archibald Davis, defendant, is decided in favor of said 
James H. Lassiter, plaintiff in said issue. Value received by 
me of said Simon W. Kittrell. This October 21, 1867. 

ALEX. B. HAWKINS.” 















Upon the trial in the Justice’s Court, the plaintiff recovered 
judgment for the principal, with interest, and thereupon the 
defendant appealed to the Superior Court. 

Upon the hearing in the Superior Court, trial by jury was 
waived and the facts disputed, were decided by his Honor. 

It was agreed that the defendant executed the obligation 
sued on; and that at the time. of its execution, there was 
pending in the Superior Court of Granville county an action 
of ejectment wherein one James IH. Lassiter was plaintiff and 
Archibald Davis, defendant. That said action was compro- 
mised between the parties thereto, by the terms of which 
compromise the plaintiff was to pay the defendant $750, and 
the defendant in consideration of the payment thereof, agreed 
to allow a verdict and judgment to be entered in the action, 
in favor of the plaintiff, which was done at February Term, 
1871. 

The defendant in this action appeared and resisted the com- 
promise, and the same was made after having been onposed 
and resisted by him. 

It was found as a fact by his Honor, that the consideration 
of the obligation sued upon, was the conveyance by the plain- 
tiff to the defendant of all his interest in and to the locus in 
que, the subject of said action of ejectment. 

Upon the facts agreed, and the facts found by his Honor, 
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the court rendered judgment in favor of the plaintiff; from 
which judgment the defendant appealed. 


Batchelor & Son and FE lwards, for appellant. 
Smith & Strong, contra. 


Bynum, J. The condition of the bond sued on, is to pay 
“whenever an issne now pending in the Superior Court of 
law, for Granville county, between James H. Lassiter, plain- 
tiff, and Archibald Davis, defendant, is decided in favor of 
the said James H. Lassiter, plaintiff in said issue.” It is 
agreed that before the bringing of this suit, the action between 
the parties above named, was compromised, whereby the said 
Lassiter agreed to pay Davis $750, and Davis, in considera- 
tion thereof, agreed to let a verdict and judgment be entered 
up against him in favor of Lassiter. Was this such a com- 
pliance with the condition of the bond, as enabled the plaintiff 
to maintain this action ? 

The condition of the bond was literally fulfilled, and nothing 
appears in the case to show that it was not performed according 
to the spirit and intent also, of the parties to the bond. How 
the parties to this action were to be affected by the result of 
the suit between Lassiter and Davis, no where appears. For 
ought we see, neither of them had any interest in that action, 
or was to be affected by it, one way or another. The condi- 
tion of the bond was that the issue in the action should be 
found for the plaintiff. That was done, and, as far as we see, 
ii was immuierial whether the result, stipulated for, was 
brought about by a compromise or other ways. The case 
states that the action of Lassiter vy. Davis, was ejectment for 
land, and that the bond in suit in this action, was for the pur- 
chase of the plaintiff's interest in that land. Be it so, and 
that the verdict and judgment in favor of Lassiter enures to 
make good the title of the defendant, Hawkins, which proba- 
bly was the purpose of the action. The defendant has no 
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right to complain of that. Suppose, improperly and against 
the will of the defendant, Lassiter paid the sum of $750 for 
his verdict, and intends to seek to make the defendant, 
Hawkins, liable for the whole or a part of that sum. That 
suggestion has been made. When the defendant is so sought 
to be charged, he has his remedy, and can make his defence, 
if he has any. That is a matter wholly outside of this case, 
and one that we have no right to anticipate. The condition of 
the bond was saved by the verdict and judgment rendered in 
favor of Lassiter, and thereby the bond declared on, became 
due and payable, expressly. Cundler v. Trommell, 7 Tred., 
125. 

This view of the case renders unnecessary any discussion of 
the cases cited as to the nature of conditions precedent and 
their performance. 

There is no error. 


Per CurtAm. Judgment aftirmed. 


JOHN McR\K and WILLIAM FRENCH in behalf of themselves and 
others v. THE BUARD OF COMMISSIONERS OF NEW HANOVER 


COUNTY. 


When an appeal from the Superior Court is perfected, the Judge below 
has no farther jurisdiction of the matter. 


This was a motion in the cause heard before //enry, J., at 
Chambers in New Hanover county, on the — day of De- 
cember, 1875. 

The defendants moved the court to increase the amount of 
a bond for an injunction theretofore granted. 

The motion was allowed, and the plaintiffs appealed. 
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All the facts necessary to an understanding of the case as 
decided, are stated in the opinion of the court. 


M. London and A. 7. & J. Londen, for the appellants. 
Russell and W.S. & D. J. Devane, contra. 


Bynum, J. There is error. Judge Seymour granted the re- 
straining order, requiring a bond of $5,000 for the indemnity 
of the defendants. The restraining order was afterwards va- 
cated by Judge McKay, and the plaintiffs appealed to the 
Supreme Court, from the vacating order, gave the appeal 
bond, and the case was stated and signed by the counsel of 
both parties. Some two weeks after this, an aflidavit was filed 


by one of the commissioners, stating no new facts, and not 
wleging the insufficiency of the bond. Upon a motion foun- 
ded on that affidavit, Judge Henry then holding court in 
Judge McKay’s district, required the plaintiffs to file an addi- 
tional bond for $10,000. When the appeal was perfected, the 
Judge below had no farther jurisdiction. Certainly the plain- 
tiffs could not thus be deprived of the benefit of an appeal 
perfected, and an injunction obtained. 


Per Curiam. Judgment reversed. 





M. C, THOMAS c. ABNER KELLY. 


It is competent for a plaintiff, as witness fur himself, to testify to a con- 
versation had with a certain person deceased, whose representative is 
not a party to the suit, 


-Civiuz Action to recover the amount due on a bond, tried be- 
fore Buaton J. at Spring Term, 1874, of Moore Superior Court. 
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‘ 
2 AS The bond, (or note under seal,) was executed by the defen- 
dant and others, was payable jointly and severally to H. B. 
Judd or order, on the 25th December, 1861, in the sum of 
three hundred dollars. There were several credits entered on 

the note, and it was not endorsed by the payer. 
The defense relied on was that the plaintiff was not the 


re- owner of the note. 

ity The plaintiff, for himself testified, that the note was his 
va- property; and explained his possession of the same on his 
the cross-examination, thus: That his uncle, Henderson Judd, 
eal now dead, was the owner of the note. In 1871, the year he 
| of died, he handed the note to the plaintiff and told him to take 
led the note to pay a debt out of it, for which he was liable as 
not surety for Dr. Judd, to a daughter of the defendant, in the 
un- | sun of sixty dollars, and the note should be mine. He took 
t in the note and saw the defendant in order to effect the arrange- 
ldi- ment through him. This was done by the defendant’s execu- 
the ting his individual note to his daughter for sixty dollars and 
\in- receiving from her the note upon which his uncle was liable 
eal as surety. The defendant surrendered the same to him and 


he gave him credit for the amount upon the note now in suit. 

This credit is endorsed $60.00, 4th February, 1871. Plaintiff 
, further stated, that he was not to have the credit put on, and 
then to return the note; it was to be his. 

For the defendant Col. A. A. F. Seawell was called, who 
stated that Henderson Judd died in July, 1871; that he was 
unmarried, but there were some colored people about him, 
whom he recognized as his children. On the 29th of March, 
1871, at his request, the witness wrote for him a deed of trust, 
which he executed, and in which he appointed the witness and 


no another person, trustees of the property therein conveyed, for 
the benefit of these colored children. The property con- 
veyed in trust is thus described after naming and including 
be- his lands: Also all the stock of horses and mules, cattle 
rt. and hogs, and all the personal property of every description, 
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which I, the said Henderson Judd, now own or may hereafter 
become the owner of, up to the day and time of my death.” 

This witness further stated, that while he was engaged in 
writing the deed, Judd told him, that he wanted him, the wit- 
ness, to get from Thomas, the plaintiff, this note and collect 
it, and if he was living to pay it over to himself, and if he 
was not living, to these colored children of his. Witness told 
Judd, that he thought that he, Judd had better get the note 
from Thomas. Judd said he would. Witness did not apply 
for the note until after the death of Judd. 

The plaintiff. being re-called by his counsel, was asked if he 
still persisted in his assertion notwithstanding the evidence 
offered by the defendant that the note belonged to him. He 
replied that he did, and that the note was his property. 

Upon his cross-examination, the plaintiff stated that he had 
never given a cent for the note; and upon being asked 
whether he had any other reason to give for claiming the note, 
besides what he had stated on his first examination, said that 
he had: and was proceeding to state another conversation, 
which he had with his uncle in the month of April, 1871, and 
which was after the deed of trust was executed. To this 
conversation as evideace, the defendant objected, for the 
reason, because it was between the plaintiff himself and 
person deceased. 

His Honor, upon consideration, admitted the evidence, partly 
because he was of opinion, that the case did not strictly come 
within the prohibition of sec. 343, C. C. P., as the representa- 
tive of the dead man was not a party to this suit; and it was 
not sought in any way to hold his estate liable on the note; 
and secondly, because Col. Seawell, the trustee, who claimed 
the note, had been examined by defendant, touching a commu- 
nication between himself and the dead man in regard to the 
note in controversy ; and again, because the defendant’s coun. 
sel had opened the way by the question he had himself pro- 
pounded to the witness. 
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The plaintiff thereupon testified, that after he had seen the 
defendant and received from him the $60.00 note on which 
his uncle was liable as surety, and entered the credit on the 
note in suit, he went back to his uncle and told him he had 
satisfied the debt. His uncle said, “ All right, keep the note.” 
He offered to surrender the note he had taken up; but his 
uncle said, “Keep it; it will show, some day, what you have 
done.” To this the defendant excepted. 

It was admitted on the trial, that one H. B. Thomas was 
the administrator of Henderson Judd, deceased. 

The jury returned a verdict in favor of the plaintiff. Rule 
for a new trial; rule discharged. Judgment and appeal by 
defendant. 


Merrimon, Fuller & Ashe and Neill McKay, tor appellant. 
Bushee & Busbee and Melver, contra. 


Reavr, J. The plaintiff testified as a witness in his own 
behalf, of a conversation between himself and a person then 
deceased. 

The evidence was competent, because the representative of 
the deceased person was not a party to the suit. C.C. P., 
sec. 343. , 

This would entitle the plaintiff to his judgment here; but 
then, it is apparent that “a complete determination of the 
controversy cannot be had without the presence of other par 
ties;” for, if the plaintiff recover, the representative of the 
deceased payee of the note may sue either the plaintiff or de- 
fendant. To prevent that, C. C. P., sec. 65, makes it the duty 
of the court to have such party brought in. And yet, that 
would be hard upon the plaintiffs in this case, because as soon 
as the representative of the deceased payee is made a party it 
makes the plaintiff an incompetent witness, and defeats his 
recovery. This would be right if the representative desires 
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to be a party, and to claim the debt; but it may be that he 
does not desire to do so. It may be that he desires that the 
plaintiff shall recover. And then it would seem that he ought 
not to be made a party against his wish, for the benefit of the 
defendant. It is clear, however, that if he desires to be a 
party he ought to be allowed to be. 

The defendant offered no evidence that Je had paid the 
debt, and the jury found that he had not paid it. So that he 
owes it, either to the plaintiff or to the representative of the 
deceased. And if his object is to protect himself against a 
double liability, the same section of C. C. P., 65, provides 
that Ae may have any other claimant brought in and made a 
party in his place, upon his paying the money into court. 
And this is what he ought to have done. 

The case will be remanded, to the end that the representa- 
tive may have notice of the suit and be made a party plaintiff 
or defendant as he may be advised. 

Affiimed and remanded. Plaintiff will have judgment in 
this court for his costs only. 


Per Curiam. Judgment accordingly. 
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JORDAN WOMBLE +. THE BOARD OF COMMISSIONERS OF 
WAKE COUNTY. 


Money loaned to the Wardens of the Poor, under an order of the County 
Court in 1864, authorizing them to borrow money to purchase pro- 
visions for the support of the poor, and which was used for that per- 
pose, may be recovered back by the creditor, as for money paid to 
the use of the county, or, as upon substitution of the creditor to the 
rights ef the person furnishing the provisions, 


(Davis v. Commissioners of Stokes, at this term, and Daniel v. Commis- 
sioners of Edgecombe, Ibid, cited and approved. ) 


Civit. Acrion tried before //enry, J. at January (Special) 
Term, 1875, of the Superior Court of Wake county. 

The plaintiff claimed the scaled value of $19,597.67, as the 
balance of an amount loaned by him, while Treasurer of the 
Wardens of the Poor of the county, to the Wardens of the 
Poor, in December, 1864, under an order of the County Court 
of Wake county, made about the 10th of December, 1864, 
there being more than twenty Justices of the Peace present 
and acting, when the order was made. Under this order, the 
money was loaned for the purpose of buying meat for the 
paupers in the poor house, and was so, used. 

The defendants denied that any such court was held, or 
such order made and insisted that if the money was loaned as 
alleged the court had not power to authorize the borrowing of 
the same. 

By consent the action was tried upon affidavits filed by the 
plaintiff and the facts found to be as above set out. 

Thereupon his Honor ordered the records of the County 
Court of Wake county to be amended as follows: 

It is ordered by the court, more than twenty magistrates be 
ing present, that the Wardens of the Poor for Wake county 
be authorized and empowered to borrow so much money as 
may be necessary for the purpose of purchasing meat for the 
support of the poor at the poor house in Wake county. 
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It is further ordered, that the debt so contracted shall be 
binding upon Wake connty. 

The court rendered judgment in favor of the plaintiff and 
the defendants appealed. 


Snow, Busbee & Busbee and Battle & Sun, for the ap- 
pellants. 


Lewis and Fovwle, contra. 


Reape, J. Wake county was obliged to support its paupers 
at the poor house. Under stress of circumstances, it ordered 
the Wardens to borrow money to buy meat. The plaintiff 
loaned the money with which the meat was bought. The 
meat was received and used at the poor house. 

We pass by the question whether the county had the power 
to “borrow money.” It certainly had the power and was 
bound to purchase meat for the poor house. It did purchase 
meat, and the plaintiff paid for it. He is therefore entitled 
to recover as for money paid to the use of the county; or as 
being substituted to the rights of the person who furnished 
the meat. 

The question has been considered more at large at this term 
in D vis v. Commissioners of Stukes County, and in Danie v. 
The Commissioners of Edgecombe County. 

There is no error. 


Per Curiam. Judgment affirmed. 











and 


m 
V. 








JANUARY TERM, 1876. 





Moore and wife », Dicksos, 





J. R. MOORE and wife v. G. DICKSON. 


Granting or refusing a continuance in the court below, is in the discre- 
tion of the presiding Judge; and it would require circumstances, 
proving beyond doubt, hardship and injustice to induce this court to 
review the exercise of such discretien, if in any case it had the pewer 
to do so, 

Hence, where a case has been continued several terms, and a motion is 
made to continue it again, in the absence of the affidavit showing 
merits, this court will not review the decision of the court below, re- 
fusing a cuntinuance. 


Civit Action, tried before Schenck, J., at Fall Term, 1875, 
of Gaston Superior Court. 

There was a verdict for the plaintiffs and the defendant 
moved for a new trial ; motion overruled. Judgment for the 
plaintiffs and appeal by defendant. 

All the facts necessary to an understanding of the case as 
decided, are stated in the opinion of the court. 


W. W. Fleming. for the appellant. 
Buttle, Battle & Mordecai, contra. — 


Ropman, J. We see no error in the proceedings below. 
The first error alleged by the defendant is, that the Judge re- 
fused to continue the case. 

We will not say that there may not be a case in which the 
refusal of a continuance would not be a ground for granting 
a new trial by this court, under its general power to supervise 
and control the proceedings of the inferior courts. But un- 
doubtedly the granting or refusing a continuance is in the dis- 
cretion of the Judge below, and it would require circumstances 
proving beyond doubt hardship and injustice to induce this 
court tu review his exercise of it, if in any case it has the 
power to do so. 
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In the present case the only ground presented to the Judge 
for a continuance, was the recent death of one of the counsel 
for the defendant, perhaps his leading, and substantially, we 
will suppose, his only counsel until a few hours before the 
trial. We may think that under such circumstances the Judge 
might well have deferred the trial until the next day if such 
request had been made to him. But the action had been con- 
tinued several times before, and and there was no affidavit of 
merits. We cannot see but that the Judge acted properly and 
discreetly, and certainly we cannot say that he acted unjustly 
or oppressively. 

The other exception was not insisted on, and clearly could 
not be maintained. 


Per Cvriam. Judgment aflirmed. 
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STATE ». ALEXANDER NEELY, 


In an indictment for ‘‘ Assault and Battery with intent to commit a 
Rape,” the evidence of such intent being substantially the following: 
That very soon after the prosecutrix left the railroad,(and her com- 
panion,) she heard the prisoner, a colored man, * ho!ler” to her *‘ to 
stop.” and saw him running after her, distant about seventy yards. 
The prosecutrix then began to run “tas hard as she could,” and was 
pursued rapidly by the prisoner, who * hollered” three times to her 
**to stop.” «he prisoner was approaching her, until the road emerged 
from the woods into a lane; when he reached the mouth of the lane, 
and saw the dwelling house of her brother-in-law, he fled in the di- 
rection of the road and into the woods, &e,: Held, (by a majority of 
the court,) that this was evidence of the intent charged. proper to be 
left to the jury. and that the prisoner was not entitled to a new trial, 
becsuse the same had been submitted to the jury under the charge of 
the court. 

(State v. Davis, 1 Ired, 123; State v. Ruecls, 65 N. C, Rep. 334; State v. 
Vannoy, lid, 532 cited and approved.) 


Rovain and By .um, J. J., dissenting. 


Inpicrment, for an assault with intent to commit a rape, 
tried before sehenck, J. and a jury, at Fall Term, 1875, of 
the Superior Court of Casarrvs county. 

It was in evidence that on the 10th July, 1875, the prose- 
cutrix, a woman over ten years of age, and a young girl were 
returning home, along the track of the North Carolina Rail- 
road, a few miles from Concord. When they reached a point 
on the railroad at which a country road crossed the same, the 
prosecutrix and the girl separated. The road taken by the 
prosecutrix lead through a woods about a quarter of a mile, to 
the house of her brother-in-law, with whom she then resided. 
Very soon after she left the railroad, she heard the prisoner, 
a colored man, “ holler” to her “ to stop,” and saw him run- 
ning after her, distant about seventy yards. The prosecutrix 
then began to run “as hard as she could,” and was pursued 
rapidly by the prisoner, who “ hollered” three times to her to 
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“stop.” The prisoner was approaching her, until the road 
emerged from the woods into a lane. When the prisoner 
reached the “ mouth of the lane,” and saw the dwelling house 
of the brother-in-law of the prosecutrix nearby, he fled in the 
direction of the railroad and into the woods.” He was rur- 
sued and taken shortly afterwards at a section house. The 
prosecutrix was put in great fear by the chase. 

The record sent to this court upon appeal says: “There was 
other evidence bearing on the intent with which he pursued 
the prosecutrix, which it is not necessary to set forth in 
detail.” 

The court charged the jury: That this was a very serious 
charge against the prisoner, and it was the duty of the State 
to prove all the essential facts constituting it, beyond a reason- 
able doubt, and that if they had reasonable doubt, they must 
acquit.” As to the assault, the court charged: That if the 
prisoner pursued the prosecutrix against her will, with the in- 
tent violently to take hold of her person, and caused her to 
flee, and then continued to pursue her, that this would be an 
assault, and that if they found that the prisoner committed 
such an assault with the intent carnally to know the person of 
the prosecutrix violently and against her will, he would be 
guilty, and they must so find; otherwise they would acquit.” 

To this charge the prisoner excepted. 

The jury rendered a verdict of guilty, whereupon the pris- 
oners moved the court for a new trial. Motion overruled. 
Sentence pronounced, and the prisoner appealed. 


Shipp & Bailey, for the prisoner. 
Attorney General Hargrove, for the State. 


Prarson C.J. That the prisoner upon the facts set out in 
the statement of the case, committed an assault is not an open 
question. State v. Davis, 1 Ired. 125; Stute v. Luwls, 65 N. 
©. Rep. 334; State v. Vannoy, Ibid 532. 
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This it would seem was the only point relied on by the 
counsel of the prisoner in the court below. We are led to 

the inference, that the points as to there being no evidence of 

the intent to commit a rape, was not taken in the court below, 

by the fact that in stating the case his Honor assumes that the 

intent charged was fully proved and glven up on the trial, and 

contents himself with setting out “ there was other testimony 

bearing on the intent with which he pursued the prosecutrix, 

which it is not necessary to set forth in detail.” Clearly had 

the point been made, that there was #0 evidence fit to be left 

to the jury as to the intent charged in the indictment, his 

Honor would have seen that it was necessary to set forth in 

detail the other testimony, “ bearing on the intent with which 

he pursued the prosecutrix.” However this may be, giving 
the prisoner the benefit of the rule “ what does not appear 
does not exist,” and relieving him from the rule “ the appel- 

lant must show error and intendments are to be taken against 

him,” we will consider the case- as presenting the question : 

Do the facts and circumstances set out.amount to any evidence 

fit to be left to the jury as to the intent charged ? Or was the 
matter of intent left so much in the dark as to make it the 
duty of the Judge to have instructed the jury to have 
acquitted the prisoner of the criminal intent charged ? 

A majority of the court are of the opinion that there was 
evidence to be left to the jury as to the intent charged. For 
my own part I think the evidence plenary, and had I been on 
the jury would not have hesitated one moment. 

I see a chicken cock drop his wings and take after a hen 3. 
my experience and observation assure me that his purpose is 
sexual intercourse, no other evidence is needed. 


~ Whether the cock supposes that the hen is running by female 


instinct to increase the estimate of her favor and excite 
passion, or whether the cock intends to carry his purpose*by 
force and against her will, is a question about which there may 
be some doubt, as for instance if she is a setting hen and. 
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““ makes fight” not merely amorous resistance. There may 
be evidence from experience and observation of the nature of 
the animals and of inale and female instincts, fit to be left to 
the jury, upon all of the circumstances and surroundings of 
the case, was the pursuit made with the expectation that he 
would be gratified voluntarily, or was it made with the intent 
to have his will against her will and by force? Upon this 
vase of the cock and the hen, can any one seriously insist that 
a jury has no right to call to their assistance their own expe- 
rience and observation of the nature of animals and of male 
and female *nst/nefs. 

Again; I see a dog in hot pursuit of a rabbit; my expe- 
rience and observation assure me the intent of the dog is to 
kill the rabbit; no doubt about it, and yet according to the 
argument of the prisoners counsel, there is no evidence of the 
intent. 

In our case, when the woman leaves the railroad and starts 
for her home and is unaccompanied, to pass through woodland 
for one-fourth of a mile, a negro man calls to her stop; he is 
at the distance of seventy-five yards ; she with female instinct, 
from the tone of his voice, looks, &c., sees his purpose and 
runs as fast as she can through the woodland and makes the 
head of the lane, in sight of the house before he is able to 
eatch her; he pursues to the head of the lane, and then flees 
-and attempts to escape in the woods. 

It is said in the ingenious argument of the counsel of the 
prisoner, his intent may have been to kill the woman, or to 
rob her of her shawl or of her money, and if the jury cannot 
decide for which of these intents he pursued her, they ought 
to find a verdict for the defendant. The fallacy of this argu- 
ment is, I conceive, in this: it excludes all of the knowledge 
which we acquire from experience and observation as to the 
nature of man. This is the corner stone on which the insti- 
tution of trial by jury rests. To say that a jury are not at 
liberty to refer to their observation and experience, when a 
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negro man under the circumstances of this case pursucs a 
white woman, starting at, say seventy-five yards and gaining 
on her and being near when she gets in sights of the house, 
when he stops and flees into the woods, is, as it seems to me, 
to take from a trial by jury all of its recommendations. 

Our case particularly called for the observation and ex- 
perience of the jurors as practical men. The prisoner had 
some intent when he pursued the woman. There is no evi- 
dence tending to show that his intent was to kill her or to rob 
her, so the intent niust have been to have sexual intercourse, 
and the jury considering that he was a negro, and considering 
the hasty flight of the women, and the prisoner stepping and 
running into the woods when he got in sight of the honse, 
and the instinct of nature as between male and female, and 
the repugnance of a white woman to the en.braces of a negro, 
had some evidence to find that the intent was to commit a 


rape. 


RopMAN, J., Zissenting. 1 cannot concur in the opinion of 
the majority of the court, and will state, the reasons for my 
dissent with as much brevity 2s is consistent with clearness. 

Upon the authority of “tate v. 2arls, 1 admit there was 
evidence on which the jury might convict the prisoner of a 
simple assault. 

But in my opinion the record sets forth no evidence fit to 
go to the jury, or upon which they could reasonably find the 
prisoner guilty with the intent charged. The intent was an 
essential ingredient of the offence charged and there was no 


evidence of it. 

In the opinion of the court as delivered by the Chief Jus- 
tice, the argument is, that because from certain actions of cer- 
tain brute animals, a certain intent would be inferred, a like 
intent must be inferred against the prisoner from like acts. 

It seems to me that the illustrations are not in point, even 
if that method of reasoning be allowable at all. The chicken. 
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cock in the case supposed has no intent of violence. He ex- 
_ pects acquiesence and knows he could not succeed without it, 
and besides, he is dealing with his lawful wife. 

But the method of reasoning is misleading and objection- 
able on principle. It assumes that the prisoner is a brute, or 
so like a brute that it is sxfe to reason from the one to the 
other; that he is governed by brutish, and in his case, vicions 
passions unrestrained by reason or a moral sense. This as- 
sumption is unreasonable and unjust. The prisoner is a man, 
and until conviction at least, he must be presumed to have the 
passions of a man, and also the reason and moral sense of a 
man, to act as a restraint on their unlawful gratification. 
Otherwise he would be non campas mentis, and not amenable 
to law. He is entitled to be tried as a man, and to have his 
acts and intents inquired into and decided upon, by the prin- 
ciples which govern human conduct, and not brutish conduct. 
Assume as the opinion of the court does, that the inquiry as 
to his intent is to be conducted upon an analogy from the in- 
tents of brutes, you treat him worse than a brute, because 
what would not be vicious or criminal in a_ brute, is vicious 
and criminal in him, being a man. When you assume him to 
be a brute, you assume him to he one of vicious properties. 
If that be true, what need of court and jury? The prisoner 
is not only fer@ nature but caput lupinam whom any one 
may destroy without legal ceremony. 

The evidence of the prisoner’s intent is circumstantial ; the 
circumstances being the pursuit, and its abandonment when 
he got in sight of Whitc’s house. Itis the admitted rule in 
such cases that if there be any reasonable hypothesis upon 
which the circumstances are consistent with the prisoner’s in- 
nocence the Judge should direct an acquittal, forin such cases 
there is no positive proof of guilt. The particular criminal 
intent charged must be proved. It will not do to prove that 
the prisoner had that intent or some other although : the other 
may have been criminal ; and especially if the other, although 
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immoral was not criminal. In Rex v. Loy7, 7 Car. P. 318, 
(32 E. C. L. R.) it was held by Patterson, J., that in order to 
convict of assault with intent to commit a rape, the jury must 
be satisfied, not only that the prisoner intended to gratify his 
passions on the prosecutrix, but that he intended to do so at 
all events and notwithstanding any resistance on her part. 
Roscoe Cr. Ev., 811. It is not proof of guilt, merely, that 
the facts ure consistent with guilt, they must be inconsistent 
with innocence. It is neither charity, nor common sens? nor law, 
to infer the worst intent which the facts will admit of. The 
reverse is the rule of justice and law. If the facts will reas- 
onably admit the inference of an intent, which though im- 
moral is not criminal, we are bound to infer that intent. 

In the present case, may not the intent of the prisoner have 
been merely to solicit the woman, and to desist, if she resisted, 
his solicitations? Or may it not be that he had not antici- 
pated resistance, and would desist in case it occurred? Either 
hypothesis will do, and either is consistent with every fact in 
evidence ; with the pursuit, and with its abandonment, when 
the prisoner apprehended discovery. There is absolutely no 
evidence that the prisoner had formed the intent charged, viz : 
to know the woman in spite of resistance, and at all hazards. 

We are told in the Sacred Book that.“ who so looketh on a 
woman to lust after her hath committed adultery in his heart” 
adultery, not rape. In the minds of men there is a wide space 
between the immoral intent to seduce a woman, and the crimi- 
nal intent to ravish her. It is at this point that the inference 
drawn from the assumed identity of civilized men, with brutes, 
is most misleading and unfair. A man may perhaps be easily 
led by his passions to form the immoral intent to solicit a 
woman, and to attempt to execute it. But, as a reasoning 
being, he will pause before he forms the intent, and attempts 
to execute it, to commit so hideous and penal a crime as rape ; 
one so certain of detection and punishment. The moral sense 
which every man has, in a greater or less degree, and the ter- 
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rors of the law, come in to hold him back from the determi- 
nation to commit the crime, and to make him take a period 
for deliberation, which, in the absence of evidence to the con- 
trary, it must be presumed, he availed himself of. Whereas, 
on the brute, there are no such restraints, as the gratification 
of his passions is neither a sin or crime. Surely the same 
rules of evidence cannot apply to beings so different and act- 
ing under different moral and legal responsibilities. 

The difference in color between the proseeutrix and the 
prisoner, although it would aggravate the guilt upou the priso- 
ner upon conviction, cannot justly affect the rules of evidence, 
by which his guilt is to be inquired into. These must be the 
same for all classes and conditions of men. 

It seems to me that the decision of the court is a departure 
from what I had supposed to be a firmly established rule of 
evidence for the protection of innocence. 


Bynum, J. Coneurs in the dissenting opinion of Justice 
Ropman. 


Per Curiam. There is no error. 


WILSON & SHOBER v. HUTCHINSON and others, 


Where, upon an appeal to this court, the appellant fails to prepare a 
case and serve it upon the adverse party, as required by the provisions 
of the Code of Civil Procedure, *‘ the liberal practice among the members 
of the bar in this district,” in such cases, is not sufficient ground to 
warrant a writ of certiorari. 


Prrition by defendants for a certiorari, filed at this term. 
The plaintiffs brought an action against the defendants on 
a promissory note and obtained judgment thereupon at Fall 








* Pastis peace; 
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termi- erm, 1875, of Guit¥orpv Superior Court. From that judg- 
period ment the defendants appealed and duly filed an appeal bond. 
© con- More than ten days after the notice of appeal the defendants’ 
ereas, counsel served upon the counsel for the plaintiffs a statement 
vation of the case upon appeal. The counsel for the plaintiffs de- 
same clined to accept the same or to take any notice thereof. 
d act- The other facts necessary to an understanding of the case 

as decided, are sufticiently stated in the opinion of the court. 
1 the 
priso- Scott & Caldwell, for petitioners. 
ence, Dillard & Gilmer, and Gray & Stamps, contra. 
e the 

Pearson, C.J. The writ of certierar7 in the place of an 

rture appeal, is prayed for on the ground that the petitioners ought 
le of not to be prejudiced by the delay of their counsel in making 


up the statement of a case for the Supreme Court. This de- 
lay is attributed in the petition to the “liberal practice among 
stice the members of the bar in that district,” &e. 

With all of this we have nothing to do. The C. C, P. 
specifies the time in which the appellant must have a case 


- made up. For a failure to do so, the attorney is liable for 
damages. This seems to be a fit case in which that right of 
a client against his lawyer can be enforced, and perhaps an 
example may serve a good purpose, and hereafter lawyers will 
not depend upon an indefinite, general understanding “among 
counsel,” but will make up the case in the time required by 
law, unless there be a specific arrangement in regard to it. 

re a ‘ 

Per Curiam. Motion refused. 
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HENRY WILLIAMS ¢, C, B. HASSELL, Adm’r. and others, 


Under a devise of lind to A, B and C for life ouly, with remainder to 
such of their children as shoull be living at their death, the land can 
not be soll for partition, —those taking in remainder not being ascer- 
tained, One of the life tenants dies, leaving two children: Held. that 
although they are known, yet their interest is so mixed up with the 
interests of others in remainder, whe are not yet ascertained, and 
cannot be during the lives of the life tenants, that the same cannot 
be sold now in any way, or by any person. 

(The cases of Grissom v. Parish, Phil, Eq. 330, and Watson v. Watson, 

3 Jones Eq. 400, cited and approved.) 


Perririon filed at this term of the court in behalf of all the 
parties to the action. 

This case was decided at the last term of the court and is 
reported in 73 N. C. Rep., 174. The petition states: That 
the principal object of the action, after ascertaining the in- 
terest of the legatees in the estate of the testator, was to as- 
certain whether the defendant, as administrator de bonis non, 
had the right to sell the lands of the testator, and to ascertain 
how the interest of the defendants, Jessie Stubbs and Harry 
Stubbs, grand children of the testator, (whose iuterest in the 
land had become vested by the death of their mother,) should 
be sold. 

The opinion of the court settles the interest of the respec- 
tive legatees in the estate of the testator, but does not state 
how the interest of the Stubbs children should be sold, nor 
whether the administrator de bonis non could convey the lands 
of the testator. 

Therefore in order to save cost to the parties to the cause, 
the petitioners pray that the court render judgment : 

1. Whether under the will of the testator, the defendant 
has the power as administrator de bonis non to sell the real 
estate of the testator, and particularly the Woodlawn planta- 
tion. 



























JANUARY TERM, 1876. 









WILLIAMS v. HASSELL, dm’r., and others. 












2. How the interest of the said Jesse Stubbs and Harry 
Stubbs may be sold. 

3. Whether it is not the duty of the defendant, Hassell un- 
der the direction of the said will, to sell the lands in the plead- 
ings mentioned, and to pay over the proceeds to the devisees 
under said will. 

4. For a general construction of the will. 


Mullen & Moere and Clark, for the petitioners. 
Venable snd Attorney General Llargrove, contra. 


Reape, J. This proceeding was originated to obtain the 
advice of the court as to the construction of the will of Henry 
Williams, and for a sale of the land devised. 

His Honor below declared the rights of the parties and 





ordered a sale of the land. From which there was an appeal 
to this court. 

At the last term we reviewed the ruling of his Honor as to 
all the points presented. See same case, 73 N. C. Rep., 174. 

At this term a petition is filed in the cause, setting forth 
“that the principal object, after ascertaining the rights of the 
devisees, was to ascertain whether Hassell, as administrator 
de bonis non, had the right to sell the’ land.” And that the 
decision at last term does not cover that enquiry. 

The opinion filed at last term declares, that inasmuch as the 
lands are devised to the first takers for life only, with remain- 
der to such of their children as should be living at their death, 
it cannot be ascertained now who are to take the remaninder, 
and not being ascertained they cannot be represented or bound 
by any preceeding, and, therefore, the lands cannot be sold at 
: all. A reasonable inference from this is, that Hassell cannot 
sell them. 

A second inquiry now made is, “ How is the interest of 
Mrs. Stubbs’ children to be sold?” 

Mrs. Stubbs, one of the first takers, is dead, leaving two chil- 
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dren, so that here, the remaindermen are ascertained. True; 
but then their interest is mixed with the interests of persons 
not ascertained; and therefore they cannot be severed. The 
lands cannot be sold now, in any way by any body. And this 
was substantially declared in the opinion filed at last term. 

In Grissom v. Parrish, Phil. Eq., 330, the devise was the 
same as here; and it was held that the children of the first 
taker had, during the life of the first taker, no interest which 
could be sold. So in Wwutss vy. tats. 3 Jones Eq., 400, 
there was the same devise and the same decision. That is the 
leading case in North Carolina. And it is put upon the 
ground stated at last term, that during the life of the first 
taker, it was impossible to know who would be the remainder 
men; and, therefore, they could not be represented or bound. 
In that case the first taker was unmarried, and, of course, had 
no children; and he represented, that he could not cultivate 
the land, and that it would go to waste, if not sold; but still 
the court refused to order a sale, upon the ground that it had 





not the power to do so. 

We have taken pains to elaborate what we said at last term, 
and to refer to the precedents, for the satisfaction of the 
parties. : 

In Watson v. Watson, supra, there is a dictum which may 
mislead. In that case there were no children born ; and the 
dictum is, that in a case where there are children born, and 
the devise is to the children as a class, the born children may 
represent the unborn, the ¢lass; and the land may be sold. 
There is no illustration to show the meaning of the dictum, 
but probably it may be thus illustrated: Suppose. in the case 
before us the devise had been to the first takers for life, re- 
mainder to their children ; that would take in all the children, 
as well those born after the death of the testator as those born 
before, and in such case it may be that the born children 
might be allowed to represent the class; but this is not that 
case. Here the devise is not to all the children as a class, but 
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to such as should survive the first taker. Will these born 
children be of that class? Who can tell? How then can 
they, as a part of a class, represent the whole, when it may 
turn out that they are not of the class and have no interest 


whatever ? 


Per Curiam. Judgment accordingly. 


WILLIAM M. PIPPEN c. CHAS. M. WESSON and CAROLINE M, 
WESSON, 


One who contracts by virtue of a power, statutory or otherwise, and 
who, except by such power, is incapable of contracting, must pursue 
the power, or such contract will be void; and it must appear in some 
lawful way, that such one meant to act under the power, 

A married woman has no power to contract a personal debt, or to enter 
into any executory contract, even with the written consent of her 
husband, unless her separate estate, is charged with it, either ex- 
pressly or by necessary implication arising out of the nature or con- 
sideration of the contract, showing that it was for her benefit. 

(Knoz v. Jordan, 5 Jones Eq. 177; Frazier v. Brownlow, 3 Tred. Eq. 257; 
Withers v. Sparrow, 66 N. C. Rep. 129, cited and approved.) 


This was a Crvie, Action, to recover the amount of a bond, 
tried at August Term, 1875, of the Superior Court of Eper- 
comBE county,'before his Honor, Judge A/oore. 

In his complaint, the plaintiff alleged, that the defendants 
are indebted to him in the sum of twenty-nine hundred and 
eighty-six dollars and seventy-seven cents, as is evidenced by 
their bond, executed and deliuered on the 24th day of July, 
1874, and payable on the Ist day of February, 1875, which 


said bond is in the following words and figures, to-wit : 


hig Ts De AP REN + SALINE EROS Pees 
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“Tarporo, N. C., 
July 24th, 1874. 
“ $2,986.77 :—On the first day of February next, (1875,) 
“we promise to pay W. M. Pippin, or his order, two thon- 
“sand nine hundred and eighty-six, 77-100 dollars, for value 


* received. 


(Signed) “CHAS. M, WESSON, = (sEat.) 
s “CARRIE M. WESSON, (sxat.) 


“ Credit $154.62 and $45.10.” 


2. That said bond was executed by Caroline M. Wesson, 
with the consent of her husband, Chas. M. Wesson, as testi. 
fied by his signature to said bond, both assenting thereto at 
the same time ; and the said Caroline, signing the same, at 
the same time with her husband and at his request, without 
the procurement of the plaintiff, or any other person. 

Wherefore plaintiff demanded judgment for two thousand 
nine hundred and eighty-seven dollars. 

The defendants, at the same term, demurred to the com- 
plaint of the plaintiff, assigning as grounds for such demurrer, 
that the complaint does not state facts suflicient to constitute 
a cause of action against the said Caroline M. Wesson. in 
that: It does not appear on the face of the complaint, that 





the contract specified as being entered into by her, was made 
with the written consent of her husband, or for her necessary, 
personal expenses, or for the support of her family, or in or- 
der to pay her debts existing before marriage, or that it was 





made by her as a free trader, or that the debt, secured by the 
note, was specifically charged on her separate estate and pro- 
perty, at or before the execution thereof. 

Upon consideration, the court sustained the demurrer, and 
gave judgment against the plaintiff for costs. From this 
judgment, plaintiff appealed. 


Phillips, for appellant. 
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1. Before the adoption of the present Constitution, it was 
recognized as settled law in this State that a wife may, when 
not restricted by the deed of settlement, with the consent of 
the trustee, specifically charge her separate estate with her 
contracts and engagements. Jtnow v. Jordan, 5 Jones Eq., 
175; Frazier v. Brownlow, 3 lred. Eq., 237. “ But the court 
in that case seemed unwilling to sanction the doctrine that as 
to the separate estate of the wife she was to be regarded as a 
feme sole in all respects, as held in England, and also in the 
State of New York. But however proper this unwillingness 
of the court to recognize that doctrine might have been at the 
time of that decision, there can be no reason, since the adop- 
tion of our present Constitution, why the English and New 
York doctrine should not now be followed in our State.” 
Withers v. Sparrow, 66 N.C. Rep., 188. If the construction 
of Art. X, sec. 6, of the Const., is, that as to the separate 
estate of the wife she is to be regarded as a feme sole, the 
effect of such a construction is to make her personally liable 
at law and to give a remedy at law against her upon such con- 
tract as would have formerly been enforced in equity against 
her separate estate. If, therefore, there is no restriction of 
her power to make contracts except as to conveyances with 
the written consent of husband, then the marriage act is un- 
constitutional. The court must reverse Spurrow vy. Withers, 
or overrule the demurrer. 

2. If the effect of Art. X, sec. 6, is not to treat a married 
woman as a feme sole in all respects, with the exception of the 
restriction of conveyances which requires the written consent 
of her husband, then, and in that case, the marriage act is an 
enabling act, and authorizes a Jeme covert to contract In certain 
vases. Sec. 17, Bat. Rev., 590. And the written consent of 
the husband is given as testified by his signature to the bond, 
both assenting thereto at the same time. Here is a joint con- 
tract. It is as much the contract of the wife as of the hus- 
band, and the presumption is that the written consent of the 
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husband was given at the time, or at least before the delivery 
of the bond. It is not inconsistent with the face of the instru- 
ment. If the husband was principal and the wife surety, it 
would be consistent with the face of the paper that the writ- 
ten consent of the husband was not given, for the wife may 
have signed afterwards as husband’s surety. Reverse the case : 
Suppose the wife is principal and the husband surety, the rule 
must be different. For by his signing as surety for his wife, 
he thereby gives his consent, which is in the strongest possible 
form. But if the court should be of the opinion that it is 
consistent with the face of the instrument in this case, that 
Mrs. Wesson signed after that of her husband, then plaintiff 
insists that in analogy to those cases under the statute of 
frauds, parol evidence is admissible to show that it was exe- 
cuted at the same time. That the assent of herself and hus- 
band to their contract co-existed. The case of A/iller v. Zrvin, 
1 Dev. & Bat., 103, was the first case under our law which 
changed the old doctrine laid down in Wain vy. Wariters, 
Smith’s Leading Cases, in our State. In this case it was held 
that under the act of 1809, “to make valid parol contracts for 
the sale of land and slaves, it was not required that the con- 
sideration of the contract should be ‘set forth in the written 
memorandum of it. And this case has been acquiesced in as 
settling the construction of the act, that the consideration of 
a contract for the sale of land or slaves need not be set forth 
in the written memorandum of it. ice v. Carter, 11 Tred., 
298; Green v. Thornton, 4 Jones Rep., 231. The considera- 
tion is no part of a contract, but is an inducement to it. And 


the same doctrine is laid down in, 2 Kent, 613, 614, 12 ed., 
and numerous cases cited. The authority to the agent who 
contracts for the sale of goods, need not be in writing. /déd. 
The statutes of frauds does not require that the authority of 
the agent contracting, even for the sale of land, should be in 


writing. bid. 








So 
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Johnstone, contra. 

Married woman secured in all her estate real and personal. 
Constitution, Article X, sec. 6. 

No woman capable of making a contract to affect her real 
or personal estate, except for her necessary personal expenses, 
or for the support of the family, or such as may be necessary 
in order to pay her debts existing before marriage without the 
written consent of her husband. Battle’s Revisal, chap. 69, 
sec. 17: Harris vy. enkins, 72 N. C. Rep. 183. 

The separate estate of a married woman is not liable to her 
personal engagements generally, but only where the debt is 
charged specitically upon her separate estate with the concur- 
rence of the trustee if there be one. Draper v. Jordan, 5 
Jones Eq. 175, Wharton v. Malcom, 6 Jones Eq. 120. 

Case of Wethers, Ha’r , vy. Nparow and wife, 66 N. C. Rep. 
129, does not conflict with above. The jury found that the 
credit was given to the wife, that the trustee assented to the 
contract, and that the wife expressly contracted on the credit 
of her separate property. ; 

Seecase of, 7he Cora Exchange Insurance Company v. Bab- 
cock, 42 N. Y. 613, 1 Amer. 601. Kemeny. Kuffut, 64 Mis- 
souri 582. (11 Amer. 541;) Philips v. Graves, 22 Ohio p. 
371; (V. Amer. 675. Willard v. Eurthan, 15 Gray, (Mass.) 
328. Machatton Brass and Manufacturing Company v. 
Thompson, 58 N. Y. 80. 


Ropman J. The common law, by which the contract of a 
married woman was void, continued to be the law in courts of 
law in this State until the adoption of the Constitution of 
1868. In Courts of Equity it was settled that a married 
woman might have an estate settled to her separate use, and 
that although she had no power to bind herself personally by" 
a contract, she might specifically charge her separate estate, 
and Courts of Equity would enforce the charge against the 
property. But in order that her contract should have the 
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effect of creating a charge it must refer expressly, and not by 
implication to the separate estate as the means of payment. 
Kruox vy. Jordan, 5 Jones Ev. 177; Frazier vy. Brownlow, 3 
red. Eq. 237. The words “not by implication,” though 
found in the decisions, are not to be understood in the strictest 
sense as excluding necessary implications. Withers v. Spar- 
row, 66 N. C. Rep. 129. 

The Constitution and subsequent legislation have greatly 
changed the rights of married women in respect to their pro- 
perty ; but they remain as they were, except so far as they 
have been changed by such legislation expressly or by reason- 
able implication. The inquiry therefore is, has the Constitu- 
tion, or the Act of 1871-"72, chap. 193, (Bat. Rev. chap. 69), 
given to married women the power to make a contract like 
the one sued on? The contract sued on is a bond for the 
payment of money, executed by the defendant Wesson and 
his wife Caroline, the other defendant. It contains no refer- 








ence to the separate property of the wife. It says “ forvalue 
received,” but of what the value consisted, or by which of the 
obligors it was received, is not said. It does not appear that 
the contract was for the benefit of the wife. 

In the case of obligors plent juris this would be immate- 
rial. But where one of them has only a limited capacity to 
contract, the contract must be shown to be within her capacity. 
One who contracts by virtue of a power, statutory or other- 





wise, and who, except by such power, is incapable of con- 
tracting, must pursue the power, or her contract will be void. 
And it must appear, in some lawful way, that she meant to act 
under the power ; and that is the reason why there must be a 
reference to the separate estate and an apparent intent to 
charge it. It will be seen upon an examination of the legis- 
‘lation referred to, that it by no means converts a married 
woman into a feme so/e in respect to her separate property, 
but that it gives special powers which are carefully limited 
and defined, and that outside of such powers her disability 
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remains as at common law. She has no power to enter into a 
contract, upon which a personal judgment might be given 
against her, or by which she might be subjected to arrest. 

It is true that when the decisions to which I have referred 
were made, the separate estate of the wife was a mere equity, 
the legal estate being vested in a trustee, and that since the 
constitution of 1864, she has the legal estate to her separate 
use. But that change has not removed her legal disabilities 
to contract, or extend her ability in equity. Her contract by 
bond is still void at law, and the courts under their equitable 
powers will not enforce it against her separate estate, unless 
the creditor has an equity to have it so enforced; that is to 
say, unless it was for her benefit. This is, the doctrine of 
Yale vy. Dederer, 18 N. Y. 265; 8. C. 22, N. Y. 450, in which 
it is held that the contract of a wife as surety for her hus- 
band is void at law, and as not being for her benefit, is not 
supported "by any equity and will not be enforced. This view 
of the subject was taken in Owens v. Dickerson, 1 Craig. & 
Phil. 48. (Cond. Eng. Ch. Reps.) It has the advantage of 
avoiding some difficulties which might arise upon the theory 
that a wife binds her separate estate under a power. It would 
follow from this view, that even if the contract did expressly 
refer to the separate estate and attempt to charge it, the at- 
tempt would be ineffectual, unless supported by the equity 
that it was for the wife’s benefit. The wife could not charge 
her separate estate by a contract not for her benetit, except by 
a direct conveyance to which under our law, her private exami- 
nation would be necessary. In the present case it is immate- 
rial which of these two views may be taken. They lead to 
the same conclusion. The contract does not refer to the estate 
to be charged as it must do, to operate as the execution of a 
statutory power, nor was it for the wife’s benefit, so as to give 
the creditor an equity. 

In addition to the case cited, the following take the same 
views as we do, as to the effect of statutes giving to married 
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‘women separate estates in their property with a limited or 
general jus disponandi. Jones v. Urostwaite, 17 Iowa 393 ; 
Rhodes v. Gibbs, 39 Texas 432; Bibb v. Pope, 43 Ala. 190 ; 
Maclay v. Love, 25 Cal. 367; Smith v. Greer, 31 Cal. 476 ; 
Montgomery v. Sprankle, 31 Ind. 113; Carpenter vy. Mitchell, 
50 Ill. 470; Whctworthy. Carter, 43 Miss. 61; DeFries v. 
Conklin, 22 Mich. 255. 

Sec. 6 of Art. X, of the constitution reads as follows : 
“*The real and personal property of any female in this State 
acquired before marriage, and all property real and personal, 
to which she may after marriage, become in any manner en- 
titled, shall be and remain the sole and separate estate and 
property of such female, and shall not be liable for any debts, 


obligations or engagements of her husband, and may be de- 
vised or bequeathed, and with the written assent of her hus- 
band conveyed by her as if she were unmarried.” 

It is contended that when the constitution gavé married 
women separate estates in their property, it gave them by a 
necessary implication an unrestricted dominion over the pro- 
perty, to bind it directly or indirectly, except when expressly 
forbidden; and an unrestricted right to contract, such as a 
Jeme sole or a man has. We think there is no such grant 








implied. 

The terms “sole and separate estate” had a known and 
definite meaning in the Jaw when the constitution was framed, 
and it must be taken that they were used in that instrument 
in the sense which had been affixed to them by prior decisions 
of this court. Such an estate had never been held to confer 
on the married woman «an absolute power of disposition 
over the estate as if she were a feme svle, and it was never 
supposed that by force of having a separate estate, she had a 
general capacity to contract. The law was that she had such 
special powers only as were conferred by the deed of settle- 
ment, either expressly or by necessary implication. If the in- 
tent of the constitution had been such as is contended for, it 
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would have been superfluous and unnecessary to proceed, as the 
section does, to give the separate estate special qnalities, as 
that of exemption from the debts of the husband, and to the 
wife the power to devise and bequeath the property, and to 
convey it with the written consent of her husband, inasmuch 
us upon the doctrine contended for, the exemption and the 
wife’s power of disposition would have followed as a necessary 
incident to the separate estate. That it was thought necessary 
expressly to give a limited power of disposition, shows clearly 
that the separate estate given was such as it had previously been 
defined to be, to which neither an absolute power of disposi- 
tion, nor the general power to contract, were necessary inci- 
dents. The statute was intended to take the place of a deed 
of settlement, and must be construed as such deeds had been, 
us conferring on married women no powers beyond those ex- 
pressly given or implied. 

It is contended, however, that a general power to contract, 
with the written consent of their husbands, is given to married 
women by section 17, of the marriage act above cited. 

We conceive that while it would be beyond the power of 
the Legislature to destroy or alter the essential qualities of 
the separate estate given by the constitution, as by giving the 
personal property to the husband, making the property liable 
for his debts or by destroying the wife’s power of disposition; 
yet it is within its power to regulate the manner in which the 
separate estate shall be held, to prescribe what contracts and 
what dispositions of their estates, other than those specifically 
authorized by the constitution married women may make, and 
by what forms ond ceremanies all their contracts shall be 
made and authenticated, and their free consent thereto ascer- 
tained. The Legislature may abolish all the ineapacities of 
married women, and give them full power to contract as 
Jemes sole. The question is, has it done so ? 

The section referred to reads asfollows: “ No woman during 
her coverture shall be capable of making any contract to affect 
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-+her real or personal estate, except, &c., without the written con- 
sent of her husband, unless she be a free trader as hereinafter 
allowed.” By no fair construction can this section be read as 
enacting that “every married woman shall be capable of 
making any contract to affect directly or indirectly her estate 
(which would include every contract whatever) by the written 
consent of her husband.” By using the words “ contract to 


affect her real or personal estate,” the draughtsman evidently 
had in mind the existing law as above stated, that no married 


woman could make any personal contract, but only one to 





affect or charge separate estate, and the object was to require 
the consent of the husband in lieu of the consent of the 
trustee, which the law required when the separate estate was 
created by a deed of settlement. The meaning was not that 
a married woman may make contracts which, by existing law, 
she had no power to make, but that she shall not make such 
contracts as by existing law she had power to make, without 
the consent of her husband. The intent was not to enlarge 
her special power of contracting into a general power, but to 
abridge the special power by requiring the husband’s consent. 
This is clearly shown by the negative frame of the section. 
The meaning contended for would have been expressed nat- 
urally by affirmative words, directly granting the power, and 
mere omission to deny the power to make general personal 
contracts, which there was no necessity for denying, as it was 





denied by existing law which was not repealed, was a grant of 
that power. 

By section 26 of the act cited, it is enacted that no convey- 
ance of her real estate by a married woman not a free trader, 
shall be valid unless it be proved or acknowledged and her 
private examination taken as to her free consent. If a mar- 
ried woman can bind her real estate by an executory contract 
to pay money, as to which she is not privately examined, the 
safeguards against conveyances by the undue influence of her 
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husband provided by this section, would be easily defeated. 
Her real estate would be liable to sale under execution, and 
she would thus indirectly convey when she could not directly 
do so. 

As it does not distinctly appear that Mrs. Wesson executed 
the bond as surety for her husband, we put that out of view. 
We put our decision on the ground that a married woman has 
no power to contract a personal debt or to enter into any ex- 
ecutory contract, even with the written consent of her hus- 
band, unless her separate estate is charged with it, either ex- 
pressly or by necessary implication arising out of the nature 
or consideration of the contract, showing that it was for her 
benetit. Whether the contract would be good if it did ex 
pressly charge the separate estate, but was not for the wife's 
benefit, it is unnecessary to say. 


Per Curiam. ; Judgment aftirmed. 


~ WEBB & ROUNDTREE oe. W. M.. GAY and others, 


A seme covert, whose estate was created by deed in 1865, signs a bond 
for the payment of money, as surety, in 1872, which bond, or con- 
tract, does not in any manner refer to her separate estate, as te be 
charged therewith, nor was it made either with the consent of her 
















husband or of the trustee in the deed; Held, that the bond is invalid 
as to her. 


(The preceding case ef Pippen v. Wesson, cited and approved.) 


This was a crv. action tried bfore his Honor, Judge Sey- 
mour, at Fall Term, 1875, of the Superior Court of Wirson 
county. * 

Accompanying the record sent upon appeal to this court, is 
the following : 
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CASE AGREED 
“On the 10th day of February, 1872, the defendants execu- 
ted to the plaintiff the following sealed instrument : 


$2000.00. 
On the first day of February, 18753, we or either of us 
promise to pay to the order of Webb & Roundtree, the sum 





of two thousand dollars with interest. 
Wilson, N. C. Feb. 10th, 1872. 
(Signed) b. H. TYSON, (Seat. ] 
. W.M. RAY, . (Seat. ] 
MRS.S. V. WHITEHEAD, [Srav.”] 


At the same time the defendants executed to the plaintiff 

two other sealed instruments in exactly the same terms as the 

‘ one above mentioned, except that they were each for the pay- 

ment of fifteen hundred dollars and expressed to be for value 
received. These bonds have not been paid. 

At the time of executing said instruments the defendant 

Mrs. Whitehead was, and still is a feme covert living separate 

and apart from her husband ; but without any divorce or deed 








of separation. She was married to her present husband, 
Sept. 17th, 1875,and on the day previous to her said marriage 
she and her intended husband entered into a contract under 
seal a copy of which is hereto appended. 

At the time of said marriage, the defendant was and she 
still is the owner of considerable real estate. Her husband at 
the time of the execution by her of said sealed instruments, 
and making of this contract with the plaintiff. did not assent 
thereto and the feme defendant executed said instruments as 
surety for the defendant Tyson at his request and the request 
of the defendant Gay, and was not personally benefitted 
thereby and did not expect any personal benefit. 

The defendants Gay and Tyson were greatly embarrassed at 
the time and the plaintiff would not have credited them but 








ul- 











JANUARY TERM, 1876. 449 








~ Rounprrse v Gay and others. 
for the name of the femme defendant; but she was not aware 
that her name was all that gave value to the paper in the esti- 
mation of the plaintiff. The defendants Gay and Tyson are 
now insolvent. 

There is and always has been an acting trustee under the 
provisions of the aforesaid marriage contract. 

Subsequent to the execution of the bonds in suit, the defen- 
dant Gay made the following mortgages and trust deeds to 
secure the payment of the same: One mortgage recorded in 
the Register’s office of Wilson county conveying the interest 
of Gay and his wife to certain trustees therein named, in one 
house and lot in the town of Wilson; one gin house and lot ; 
one steam engine ; two cotton gins; one cotton press and fix- 
tures; one still lot near said town ; turpentine and still fixtures. 
A mortgage made to B. H. Connor trustee, recorded in the 
Register’s office, of Wilson county, executed by the defen- 
dant Gay, and his partner J. D. Gay, conveying all their in- 
terest in all the notes, accounts and mortgages, and other 
choses in action, in the firm of Gay,. Tyson & Co. These 
securities are not sufficient to discharge in full the claims of 
the plaintiff. 

The case is to be tried, as if the husband of the feme de- 
fendant had been made a party defendant. 

At the time of the execution of said bonds, the feme de~ 
fendant resided upon her said real estate, and exercised as 
much control over the same for farming purposes as if she had 
been a feme sole; employing laborers to cultivate the same, 
in her own name; selling the produce and receiving the pro- 
ceeds ; and applying the same to her own use. 

If, upon the foregoing statement of facts, the court should 
be of the opinion with the plaintiff, then the plaintiff is to 
have judgment for the full amount of said bonds, and interest, 
and the feme defendant is to be subrogated to all the securi- 
ties given by her co-defendants to the plaintiff. 
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If the court shall be of opinion that the feme defendant is 
not liable, then judgment is to be rendered accordingly, and 
the action dismissed as her. 

The following is a copy of the marriage contract hereinbe- 


fore referred to: 


“Norra Caro.ina, ? 
Pitt County. § 

This indenture, made and entered into, this 16th day of 
September, A. D. 1865, by and between William Whitehead, 
of the first part, S. Virginia Atkinson, of the second, and 
Edward C. Yellowley, of the third part, all of the said parties 
being of the county of Pitt, and State of North Carolina, 
witnesseth : That whereas a marriage is soon to be solemn- 
ized between the said William Whitehead and the said §S. 
Virginia Atkinson, and the said 8. Virginia Atkinson is pos- 
sessed of and entitled to a large estate of personalty which 
she is desirous of having settled upon herself, so as to be free 
and clear from all control of said William Whitehead, or from 
all liability for his debts or contracts, and so as to have the 
ultimate disposition of said property, as well as such real 








estate as she may be seized of, she, the said S. Virginia Atkin- 
son, by will, or paper writing in the nature of a will, by deed, 
bill of sale or otherwise: 

Now therefore, for and in consideration of the premises, and 
for the sum of one dollar to her the said S. Virginia Atkinson 
in hand paid by the said Edward C. Yellowley, she the said 
S. Virginia Atkinson, by and with the full knowledge and 
consent of the said William Whitehead, testified to by his be- 
ing a party to these presents, does bargain and sell unto the 
said Edward C. Yellowley, all of the personal estate of which 
she the said S. Virginia Atkinson is either possessed or entitled 
to; consisting in part of railroad stock, bank stock, county 
bonds, household and kitchen furniture, farming implements, 
horses, mules, cattle, and buggies, and all other riding vehicles, 
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it is &e., &e., tv have and to hold unto him the said Edward C. 
and Yellowley, his executors and assigns forever. 

Ln trust neverthelds, that he the said Edward C. Yellowley 
ibe- shall hold the same for the sole and special use and benefit 


and behoof of the said S. Virginia Atkinson, free and clear 
from all control of the said William Whitehead or liability for 
his debts or contracts during her coverture with said White- 
head and for the use of such person or persons as she the said 


of S. Virginia Atkinson may bequeath the same to, by any paper 
ad, writing in the nature of a will, in the event of the death of 
ind the said 8. Virginia Atkinson, the said William Whitehead 
Hes her surviving. And the said William Whitehead doth hereby 
na, consent, to the foregoing disposition of the estate aforesaid 
nn- and doth covenant and agree that the said S. Virginia Atkin 
LS. son shail have full power and authority at any time during the 
0S- coverture to make, sign and seal any and all paper writings in 
ich the nature of a will for the disposition of the estate after her 
rec death, provided the same shall he attested by two credible 
om witnesses ; and that she shall have the ‘further power to sell 
the exchange or otherwise dispose of the same or any part thereof 
eal during coverture without hinderance or interference on his 
cin- part. And it is expressly agreed and ‘stipulated by and be- 
ed, tween the parties hereto that the said Edward C. Yellowley 


shall in no manner or case be held responsible for the estate 


und hereby conveyed to him or for any part thereof, until the same 
30n shall have been specially delivered into his possession by the 
aid said 8. Virginia Atkinson; and it is further agreed that the 
ind said William Whitehead and 8. Virginia Atkinson may at any 
be- time hereafter substitute by their deed the appointment of any 
the other trustee in the place of the said Edward’C. Yellowley ; 
ich and it is further stipulated and agreed by and between the 
led parties hereto, that any and all estate to which the said S. 
aty Virginia Atkinson may at any future time become entitled by 
its, the death of any relation shall be governed by the settlement 


herein made. 
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In testimony whereof the parties have hereunto set their 


a renee oe 






hands and seals the day and date above written. 
(Signed) WILLIAM WHITEHEAD, [Sxrat. 
S. V. ATKINSON, [Seax. 
Signed, sealed and delivered in the presence of 
Jas. Murray, 


B. 







’ 










S. Arkryson.” 









Upon the hearing of the case agreed, the court rendered 
judgment in favor of the defendant, and upon motion, the 





action as to her, was dismissed with cost. From this judg- 






















ment the plaintiff appealed. 


Green and Woodard, for the appellant. 
Fowle and Kenan & Murvuy, contra. 


1. At common law a wife could not contract, and the ques- 
tiou is whether the constitution, Article X, sec. 6, has changed 
the rule. The common law disability was for her protection, 
as she was in contemplation of law, sub potestate viri. 1st 
Bish. Mar. Wom., sec. 39, Draper v. Jordan, 5 Jones’ Ey., at 
bottom of page 177; Gunson, C. J., in Thomas v. Folwell, 2 
Whart., 11 (S. C. in Am. Notes to //ulme v. Tenant, 1st 
White and T. Leading Cases, Eq., at page 537; and conse- 
quently the rule, that statutes in derogation of the common 
law, are to be construed strictly, here applies with all its force. 
Draper v. Jordan, 5 Jones’ Eq., at pages 176-77. Hoar, J., in 
Edwards v. Stevens, 3 Allen 315; Brookings vy. White, 49 

: Maine, 479 (S. C. 2 Bish. Mar. Wom., note 2 to sec. 175); 
Brown v. Fifield, 4 Mich., 322; Hartley v. Ferrell, 9 Fla., 374, 
179, (S. C. 2 Bish. Mar. Wom., sec. 198, note ; Lowrm,C. J., 
in Walker v. Reamy, 12 cases, 410-414, 8. C. 2 Bish. Mar. 
Wom., sec. 24. 

2. The local position of the constitutional provision shows 
that it was intended to be a disabling, and not an enabling, 
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statute, an exemption from debt ; not a power to contract it. 
It oceurs midway a chapter of “exemptions.” And, in this 
connection, see remark of Prarson, C. J., in Harris vy. Har 
ris. 7 Ired. Eq., at pages 122-23. We know from the history 
of the times that the object of these exemption laws was to 
save something from the wreck of fortunes at the close of the 
war, an object which would have been little advanced by in- 
creasing facilities for the wife to denude herself of her estate. 

3. The supposed power of the wife to contract can only be 
the outgrowth of her right to hold and dispose of property, 
and can never rise above its source, the jus disponend, either 
in extent or mode of exercise, and here, as the constitution 
requires her direct conveyance énter vives to have the sanction 
of her husband, her indirect conveyance by way of charge, 
must have the same sanction. As tending to confirm this 
view, see Ropman, J., in //arris v. Jenkins, 72 N. C. Rep. at 
middle of page 185 ; the part in italics. 

And as her contract can only be effectual as “an appoint- 
ment pro tunte out of her separate estate,” 2 Story Eq., Jur. 
sees. 1399, 1400, 1401, no contract is binding which is not 
executed with all the formalities requisite to such an appoint- 
ment, @. e. conveyance. When realty is the separate estate, 
not even in England could it be charged merely by the wife’s 
general engagements. The husband here has to join in the con- 
veyance of the wife’s separate estate in realty, and she must 
be privily examined. Bat. Rev., chap. 35, sec. 14, Newlin v. 
Freeman, + lred. Eq., 512. 

4. But the wife can only, by express words, charge even 
her own personalty. Draper v. Jordan, 5 Jones’ Eq., 175, 
and this rule has been aftirmed under the new constitution. 
Harris vy. Jenkins, 72 N.C. Rep., at page 185. 

5. As Whitehead and wife were married before 1868, their 
property rights are not changed by the statute, which must 


have only a prospective operation. 
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6. The profits of realty are personalty, (Rurrin, C. J., at 
page 113 of 7 Ired. Eq.,) and so go to the trustee under the 
marriage contract. 

7. The wife’s living separate from her husband, makes no 
difference in our case. Chitty on Contracts, 177. 

8. The dictum in Withers v, Spurruw, 66 N. C. Rep. 129, 
does not conflict, for 

a. It applied to a South Carolina estate, and is governed by 
S. C. law. 

b. The trustee there concurred. 

ce. The contract was for the benetit of the married woman's 





estate. 

d. The New York law, which is the basis of the dictum, 
does not recognize as binding the general engagements of the 
wife, but only such as were charged specifically on the separate 
estate. Jute v. Dederer, 18 N. Y., 265, 22 N. Y. 250, Am. 
notes to //ul/me v. Tenant, 1 Ld. Cas. Eq., from page 531 to 
bottom of 533. 

e. In England the object of the separate estate is the main- 
tenance of the wife, (Pearson, J., in //arris vy. Llarris, 7 Ire. 
Kq., at first of page 121 and last of 124,) and of course the 
power to change cannot be extended beyond the objects of its 


creation and made the means of impoverishing the wife. 


Ropman, J. For the reasons given in /*éppin v. Wesson, 
anie, the note sued on is invalid as to Mrs- Whitehead- And 
for the additional reason, that her separate estate was not 
created by legislation, but by a deed of settlement, executed 
m 1865, and the contract does not refer to or charge the debt 
upon her separate estate, and it was not made with the con- 
sent either of her husband, or of the trustee in the deed of 
settlement. 

The case states that she is living separate from her husband, 


and is in the exclusive management of her separate estate, but 
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at it states no facts to bring her within either section 23 or 24, 

he of the marriage act. (Bat. Rev., chap. 69.) It does not ap- 
pear that her husband has abandoned her, and there is no 

no deed of separation. 

9, Per Curram. Judgment affirmed. 

ry 

%s 


W. F. ATKINSON ve. MARY E, RICHARDSON and WILLIAM E. 


1 " 

; RICHARDSON, 

e 

© In August, 1868, A sold to B, a feme covert, having a large separate es- 
\. tate, a tract of land, taking for the purchase money two notes with 
oO her husband as surety, Subsequently A surrenders these two notes to 


B, who executes in stend thereof three notes, two of which are made 
to A. and the third to one C, upon which latter B’s husband and A 
are sureties. After this, the land sale itself was cancelled, and A 


° gave up the two notes he held, and agreed to pay $1,000 on that held 
D by C, B agreeing to pay the balances C sued on the note he held, 


and recovered the amount thereof from A. In this action by A against 
B to recover the amount he had to psy to over and above what he 
had promised: J¢ was held, that the separate estate of B, the feme sole, 
other than that which was the consideration of the note, (now given 
back to A,) is not chargeable with its payment, and that therefore A 
cannot recover, 


(The preceding case of Pippen v. Wesson, ante, cited and appreved,) 


Crvun Acrion for the recovery of moncy only, heard before 
his ITonor, Judge Seyn mur, at r all Term, 1875, of the Su- 
perior Court of Wayne county. 

The plaintiff on the Ist day of August, 1868, sold to the 
defendant, Mary E. Richardson, a tract of land in Orangé 
couaty, for thirteen thousand dollars, and took three notes 
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under seal for that amount, signed by Mary E. Richardson as 
principal, and her husband, the co-defendant, with whom she 
intermarried in 1866. 

On the 21st of July, 1869, by consent these bonds were sur- 
rendered and cancelled and three other bonds were given for 
the same amount, two payable to the plaintiff and one for 
$4,509.69 payable to S. P. Cox, the last being signed by 
Mary E. Richardson as principal and her husband and T. H. 
Atkinson as sureties. At her request, the last mentioned note 
was made and accepted in discharge of plaintiff's indebtedness 
to Cox, pro tanto. 

On February 7th, 1870, the plaintiif and defendants, at the 
request of the defendant, Mary E. Richardson, cancelled the 
contract as to the land, the defendant reconveying the land to 
the plaintiff and the plaintiff surrendered the two notes held 
by him and agreed to pay $1,000 on the note held by Cox, 
and the defendants agreed to pay the balance of said note. 

Subsequently Cox brought suit upon the note and on Oc- 
tober 2d, 1871, recovered under execntion against the plaintiff 
the sum of $3,200, none of which has been paid the plaintiff 
by the defendants. 

The cause having been referred, the referee found that 
there is due the plaintiff $2,180.65, which is admitted to be 
correct. The referee held that the separate estate of the de- 
fendant, Mary E. Richardson, was liable for the plaintiffs 
debt and rendered judgment accordingly, and the defendant 
excepted. The cause coming on to be heard upon the report 
and exceptions thereto, the court sustained the exception and 
rendered judgment in favor of the defendant Mary E. Rich- 
ardson, and against the plaintiff for cost. Thereupon the 


plaintiff appealed. 


Faircloth & Granger, for appellant. 
Smith & Streng, contra. 
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Ropman, J. It was held in Pippin vy. Wesson, at this term, 
that the Constitution, in giving married women separate 
estates in their property, did not give to them a general power 


to contract. In erder to charge the separate estate, the con- 
tract must either expressly, or by necessary implication from 
the consideration or nature of it, manifest an intent to do so. 
But if such an intent so appeared, and the contract was for 
the benefit of the married woman, the courts would enforce 
the charge by selling the separate estate for the payment of 
the debt. The question in the present case is, whether, from 
the contract, there is a necessary implication of an intent to 
charge the separate estate of Mrs. Richardson ? 

In August, 1868, after the adoption of the Constitution, 
but before the act of 1871-72, (Bat. Rev., chap. 69,) which, 
therefore, has no bearing on this case, the plaintiff sold and 
conveyed to Mrs. Richardson a tract of land at the price of 
$13,000, and took her notes, with her husband as her surety 
for that sum. Afterwards these hotes were given up to Mrs. 
Richardson, and in exchange for them she, as principal, and 
her husband as her surety, executed to the plaintiff two notes, 
and a third for $4,503.69, payable to one Cox, which the 
plaintiff signed as surety for Mrs. Richardson and_ her hus- 
baud, and delivered to Cox in payment of a debt which the 
plaintiff owed him. The plaintiff was afterwards compelled 
to pay a part of this note, and the purpose of the present 
action is, to be indemnified from that payment. 

We think that it is a necessary implication from the con- 
tract, that Mrs. Richardson charged her separate estate in the 
land which she purchased from the plaintiff with the payment 
of that note. She received as her separate estate the consid- 
eration for the note, and it would be against equity that she 
should hold the land and refuse to pay the price. But in 
February, 1870, the plaintiff and Mrs. Richardson and her 
husband made another agreement by which she re-conveyed 
the land to the plaintiff, or cancelled the deed which he had 
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made to her, and also cancelled the two notes which she had 


executed payable to him, amounting to about $9,000, but the 


note for $4,503.69, it was agreed should stand, subject to a 
payment of $1,000, which the plaintiff agreed to make on it. 
If Mrs. Richardson is liable to the plaintiff in the present 
action, she will have lost by her dealings with the plaintiff 
about $4,000. 

If the plaintiff's relief is confined to a charge on the land 
which was the consideration of the note, of course he has no 
relief at all, as that land has been re-conveyed to him. The 
question, therefore, is reduced to this: Did Mrs. Richardson, 
by her contract of July 21st, 1869, charge all the separate 
estate which she had at that time with its payment, or only the 
estate which was the consideration of the note ¢ 

Mrs. Richardson is not liable at law, by reason of her disa 
bility of coverture, and we are of opinion that the plaintiff 
has no equity upon which the contract will be enforced against 
wny separate estate which she may have had, other than that 
which was the considerttion of the note. There is no express 
reference to her separate estate, and as there was no benefit 
to it, there is no implication of an agreement to charge it. 
The law by giving to married women separate estates in their 
property did not convert them into free traders with power to 
speculate and trade in real estate. If it be said that this rule 
will enable married women who buy land to keep it, if the 
bargain shall be a good one, and abandon it if it shall bea 
bad one: the answer is, that all persons who deal with mar- 
ried women must be taken to do so with a knowledge of their 
disabilities. .A | married woman may purchase property for 
ready money, but not on credit, and she may contract debts 
for the benefit of separate property which she already owns, 
us for building a house on it, &e. The gift of separate 
estates with this limited power of contracting in reference to 
them, was intended for the benefit of married women. <A 
wider construction would in most cases lead to their ruin. 
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This is the view taken in other States. Jones v. Crostwaite, 
17, Iowa 393; Carpenter vy. Mitchell, 50 1.470; Whotworth 
v. Carter, 48, Miss 61; De Fries v. Conklin, 22 Mich. 251; 
Keinen v. Wisper, 40 Mo. 

There is no error in the judgment below. 


Per Curiam. Judgment affirmed. 


R. B. CHAPPELL and wife «. EDWARD G, BUTLER. 


In an action by a distributee against an administrator, seeking to can- 
cel a deed releasing the plaintiff's interest in the estate of the intes- 
tate to stid administrator, on the ground that the deed was obtained 
under false and fraudulent misrepresentation, &c., evidence is admis- 
sible, to show that the administrator (the defendant) on the day pre- 
ceding the execution of said deed by the plaintiff, obtained a similar 
deed from another distributee of the intestate by like false and fraudu- 
lent misrepresentations and concealment. 

Where the jury, in response to issues submitted to them, found: That 
the defendant did make false and fraudulent misrepresentations, and 
did fraudulently conceal facts and circumstances from the plaintiffs, 
and did exercise undue influence to secure the execution of such deed ; 
and that the plaintiffs executed the same by reason thereof: Held, 
that there was no error in the judgment of the court below, directing 
said deed to be delivered up te be cancelled, and declaring the de- 
fendant to be a trustee of the plaintiffs, as to their interest in the es- 


tute of the intestate; and that the judgment ninst be allirmied. 


Civiz Action, tried before Jfoore, J. and a jury, at July 
(Special) Term, 1875, of Granvitte Superior Court. 

The action was brought to cancel a deed of assignment and 
release executed and delivered by the plaintiffs to the defen. 
dant on the ground that the same was obtained by false 
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and fraudulent misrepresentations made by the defendants. 

The complaint alleged: That Elizabeth Marable died 
intestate in the county of Granville in the year 1871, 
leaving a large real and personal estate, and the defendant 
on the 3rd day of March, 1871, qualified as administrator 
of her estate. 

The plaintiff, Julia Chappell, is a near relative of the intes- 
tate, and as such entitled to a large interest in said estate, and 
the plaintiff R. B. Chappell is her husband. 

The plaintiff's reside in the State of Virginia and knew but 
little of the business of the intestate, and the defendant re- 
sided near the intestate and was fully cognisant of the situa- 
tion and value of her estate. Shortly after the death of the 
intestate the defendant came to the house of the plaintiff in 
the State of Virginia and stated that the estate of the intes- 
tate was greatly indebted and that but little if anything at all 
would be coming to her distributees. That he had lived with 
the intestate during her life, and that she had always promised 
him to give him her estate when she died, but that she had 
died without having done so and he thought the distributees 
ought to release him. The plaintiffs believing these represen- 
tations and the defendant being a relation of the feme plain- 
tiff, the plaintiffs during that visit executed a release of their 
interest in said estate for the nominal sum of ten dollars. 

The real estate of the intestate was worth about twenty 
thousand dollars, and was free from debt, and the plaintiff was 
aware of these facts at the time said representations were 
made. 

The defendant has had the said deed recorded and now 
claims the interest of the plaintiffs in the estate of the intes- 
tate in his own right, under the deed. 

The defendant in his answer denied that the said deed was 
obtained by false and fraudulent statements made to the plain- 
tiffs. He also denied that he made his representations as 
alleged in the complaint. 
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The answer contained other allegations denying the facts 
alleged in the complaint and explaining the representations 
made to the plaintiffs, but it is unnecessary to state the same 
as they in no way effect the decision of the case in this court. 

The following issues were submitted to the jury : 

1. Did the defendant make to the plaintiffs any false or 
fraudulent misrepresentations or fraudulent concealments or 
exercise any undue influence to secure the execution of the 
deed in the complaint mentioned ¢ 

2. Did the plaintiffs execute the said deed by reason of the 
false or fraudulent misrepresentations or fraudulent conceal- 
ments or undue influence on the part of the defendant ¢ 

During the progress of the trial the plaintiffs introduced 
one Mrs. Jefferson, also a distributee of the defendant’s intes- 
tate, and proposed to prove by her, that on the day before the 
deed in controversy was executed, the defendant and one 
Richard H. Hammie procured from her a deed, releasing her 
interest in the estate of the intestate, by false and fraudulent 
misrepresentations and concealment and undue influence. The 
defendant objected ; the objection was overruled and the de- 
fendant excepted. . 

The record sent up on appeal to tliis court is voluminous. 
The foregoing are all the facts necessary to an understanding 
of the points raised and decided in this court. 

The jury found all the issues in favor of the plaintiff, and 


the court rendered judgment, that the said deed be cancelled,. 


and declaring the defendant a truetee of the plaintiffs’ as te 
their interest in the estate of the intestate. 
From this judgment the defendant appealed. 


Edwards and Batchelor d& Son, for the appellant. 
Hargrove, Venable, Peace and Young, contra. 


Serre, J. The plaintiffs seek to have the deed executed by 
them to the defendant declared null and void, and that the 
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same be delivered up to be cancellod. The jury have found: 

1. “That the defendant did make to the plaintiffs false and 
fraudulent misrepresentations, and did fraudulently conceal 
facts and circumstances from the plaintiffs, and that the de- 
fendant did exercise undue influence to secure the execution of 
the deed in complaint mentioned.” 

2. “ That the plaintiffs did execute the said deed by reason 
of the false and fraudulent misrepresentations and conceal- 
ment of the defendant, and by reason of undue inflnence on 
the part of the defendant.” 

A perusal of the record, which is ten times more volumi- 
nous than necessary to present the points which arise upon it, 
satisfies us that his Honor submitted the matter fairly to the 
jury, and that their verdict was fully warranted by the evi- 
dence, which is sent up with the record. 

The exceptions of the defendant to the admission of evi 
dence cannot be sustained. The whole matter is too plain for 
argument. 

The judgment of the Superior Court is affirmed. Let this 
be certified, &e. 


Prr Curiam. Judgment affirmed. 
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W. M. TALLY vr. WASH, REED and J, C. "OSSAMER. 


A purchaser at « sheriff's sale, acquires only the naked legal title, and 
does not get the debt due to the defendant in the execution, or the 
trust by which it is secured, A sheriff has no power to sell the debt 
or the trust, although the defendant in the execution has such power. 


A trust, in favor ef a vendee of land who has paid the purchase money, 
may be sold under the Act of 1812; but a trust in favor of the vendor, 
cannot be soli, 

( Giles v. Palmer, 4 Jones 586; Moore v. Byers, 65 N. C. Rep. 240; Black- 
mer V. Phillips, 67 N. C. Rep. 340, and Stith v. Lookabill, 71 N.C. 
Rep. 25, cited and approved, 

The cases of Lynch v. Gibson, N. C. Term Rep. 244, and Tomlinson v. 
Blackburn, 2 Tred. Eq. 509, cited, commented upon and overruled.) 


Petition to re-hear the case as decided at January Term, 
1875, of this court, and which will be found fully reported in 
72 N. C. Rep., 336. 

The ground upon which the present petition is based, is 
that the decision of the court rendered at January Term, 
1875. conflicted with prior decisions of the court in cases 
where the same principles of Jaw were involved. The cases 
referred to are mentioned and commented upon in the opinion 
of the court at this term. 


Bailey, for the petitioner. 
Wilson & Sen, Montgomery and Barringer, contra. 


Pearson, C.J. When this case was before us, January 
Term, 1875, it was decided that Tally, a purchaser of the 
land at sheriff's sale under a fi. fa. against Sossamer, did not 
acqujre a right to the unpaid part of the purchase money. In 
other words, when a vendor of land retains the title to secure 
payment of the purchase money, a sale of the land under a 
#. fa. against the vendor passes to the purchaser at sheriff's 
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sale only the naked legal title, and does not vest in him the 
right to the purchase money. 






This principle seemed to us so clear that we decided the 
and did not consider it 






”9 


ease “upon the reason of the thing 






necessary to go into an examination of the authorities. Justice 






Reape, who delivered the opinion, refers to the authorities in 
a general way, and cites only Jfvore v. Byers, 65 N.C. Rep., 
240, where it is held that if the land be sold under fi. fa. 
against the vendor, the purchaser does not acquire title to the 







sale notes, but get only the naked legal estate, and Sprink?e 
v. Murtin, 66 N. C. Rep., 55, where it is held that a mixed 
trust is not liable to sale uuder a7. fa. by the act of 1812. 
In the petition to rehear, and upon the argument, Mr. Bailey 
calls our attention to two old cases which had not been before 
adverted to, to-wit: Lynch v. Gibson, N. C. Term Rep., 244, 
and Zomlinson v. Blackburn, 2 Ived. Eq., 509. These two 
cases bear upon the question and conflict with our decision; 























so there is sufficient ground to support the application to re- 
hear. 

We have given to the question a reconsideration, both upon 
the principle and upon the cases, and are satisfied there is no 
error in the decision. 

1. Upon principle. Under a fi. fa. the sheriff sells the 
land of the defendant in the execution. The sheriff has no 
power to sell notes due to him or a trust estate to which he is 
entitled. To this an exception is made by the act of 1812, 
which authorizes a sale under fi. fa. of the trust estate of a 
vendee who has paid the purchase money in full, but this 
statute has no application to vendors who have a trust estate 
in the land to secure the purchase money. 

For illustration: A conveys land to B, in trust, to sell and 
pay certain debts, among others a debt to B. A creditor of 
B has the land sold undera fi. fa. Upona judgment against 
B, the purchaser, at sheriff's sale, gets the legal title by the 
sheriff's deed; but does he get the debt due to B, which is se- 
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cured by the deed of trust? No, for the debt was not sold, 
and the sheriff had no power to sell it. So upon proceedings 
in equity, the land will be sold, the debt of B will be paid to 
him, and not to the purchaser at sheriff's sale, and he will not 
he entitled to receive out of the fund the amount of his bid, 
for it was his folly to buy a naked legal title; and the residue 
after the payment of the debts secured by the deed of trust, 
will be paid to A, the maker of the deed, on his resulting 
trust. 

Again: A lends money to B, and takes his note and a mort- 
gage on land to secure the debt. A ereditor of A has the 
land sold under a 7 fu. The purchaser, by the sheriff's deed 
vets the land, but does he get the debt secured by the mort- 
gage? No, for the debt was not sold. The sheriff had no 
power to sell it, and the purchaser gets only the naked legal 
title. Upon proceedings in equity, B will get back the land, 
upon payment of the mortgage money, which will be decreed 
to A, and the purchaser at sheriffs sale gets nothing—not 
even the amount of his bid. It was his folly to buy a naked 
legal title. 

Again: A sells land to B on credit, say one, two and 
three years, takes his notes, retains. the title, and gives 
bond to make title when the purchase money is paid. 
A holds the land in trust for himself, to secure the 
payment of the three notes, and then in trust to convey to B. 

Suppose after B pays up the three notes, but before A has 
conveyed the land to him, a creditor of A, has the land sold 
under a 7. fa. and the sheriff makes a deed to the purchaser, 
what passes by the deed 7 Only 9 neked lool title + and R ean 
in equity compel the purchaser to convey without paying him 
the amount of his bid, or allowing him any compensation for 
his trouble, in buying a naked legal title. Note, in this case 
under the Act of 1812, a creditor of B could have the trust 
sold by #. fa. and the purchaser of the trust gets the legal 
title by parliamentary magic, as Blackstone terms it. We 

30 
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are satisfied that much of the confusion that has crept into the 
case is attributable to the fact that the distinction—a trust in 
favor of ” vendee who has paid the purchase money, may be 
sold under this Act of 1812, but a trust in favor of the ven- 
dor cannot be sold—has not been allowed its full significance. 

Suppose after B pays one of his notes, a creditor of A has 
the land sold under fi fa., what passes by the sheriff's deed ? 
a naked legal title, which in the adjustment of the equity will 
be cousidered as nothing ; so the decree is for title to the ven- 
dee, on payment of the two notes, to be made to A and not 
to the purchaser at sheriff's sale. 

Suppose before B makes any payment, the land is sold as 
above—the result is the same. The purchaser gets only the 
naked legal title, and the vendee on payment of the purchase 
money, not to the purchaser, but to the vendor, is entitled in 
equity tu « conveyance of the land. 

These five instances illustrate the principle that a purchaser 
at sheriff's sale acquires only the naked legal title, and does 
not get the debt due to the defendant jin the execution or the 
trust by whieh it is secured—it all rests on the ground that 
the sheriff has no power to sell the debt or the trust. 

Here note a diversity; the defendant in the execution has 
power to sell the debt, and the trust, whereas the sheriff has no 
such power. A want of attention to this diversity explains 
the confusion in the cases. 

For illustration—in the first instance stated above, the trus- 
tee has power to convey the land and also his debt; if the 
purehaser has notice, the other cestwi gue trust may compel 
him, in equity, to give up the land; but he is allowed in the 
adjustment of equties to retain the debt due to the trustee, 
on the assumption of the express assignment of the debt, or 
an assignment implied, in order to prevent fraud, as some 
compensation for the loss of the land. If the purchaser 
bought without notice, he keeps the land and the other ceste# 
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que trust are left to their remedy against the trustee for the 
breach of trust. 

In the instance of the mortgage, if the mortgagee sells the 
land, the mortgagor has an equity to follow the land, as his 
equity of redemption is in the nature of a condition annexed 
to the land; but to prevent fraud the mortgagee is taken to 
have assigned to the purchaser the debt secured by the mort- 
gage, hence he is entitled to the money on the redemption of 
the mortgage. In the case of a vendor, after the payment of 
all the purchase money, if the vendor sells the purchaser gets 
the legal title, if he buys with notice he has to give up the 
land to the vendee—if without notice, he keeps the land 
and the vendee must look to his vendor, and charge it te 
his own folly to have allowed the legal title to remain in the 
the hands and under the control of the vendor. 

If the vendor sells after payment of one of the notes, the 
purchaser without notice keeps the land, and the vendee must 
look to the vendor on the bond for title, but a purchaser with 
aotice must give up the land to the vendee, and has a right to 
receive the money upon the other notes, on the ground that 
the vendor, had power to assign the notes and will be taken to 
have done so in order to prevent fraud, and in part compenss- 
tion for the loss of the land. 

The like result follows in a case where the vendor holds all 
ot the notes, one to whom he conveys the land either keeps 
the land or else if the land is taken from him, in the adjust- 
ment of equities, is entitled to the money due on the notes, 
because the vendor had power to assign the notes and to pre- 
vent fraud, is taken te do so when he conveyed the land. 
Obiter when the land is sold under ft. fa. for the sheriff had 
no power to assign the notes, hence the purchaser gets only « 
naked legal title, and the right to the notes, and to receive, 


the money due thereon, remains in the defendant in the exe- 


eution. For farther illustration in the case first supposed. 
1. The trustee dies; the land devolves upon his heirs, but 








IN THE SUPREME COURT. 























TALLY v, REED and SOSSAMER. 





the debt upon his personal representative, and in the nud just- 
ment of equities, the heir is decreed to make title and gets 






nothing. 
2. The mortgagee dies; the land devolves upon his heirs 







the debt upon his personal representative who, on redemption, 


























receives the mortgage money and the heir makes title to the 
mortgagor. (This is one of the reasons why in England 
mortgages are usually made upon long terins of years; oa the 
death of the mortgagee, the term passes to the personal repre- | 
sentative and the person to receive the money is the same per- 
son who is to re-convey.) See this matter fully discussed by 
Hargrave in his notes to Coke. 

3. The vendor dies; the land devolves upon his heir, but 
the vendor can compel him to make title. 

4. The land devolves upon the heir, but the right to the 
debt passes to the personal representative, he receives the un- 
paid purchase money and the heir will be decreed to make 
title tothe vendee ; so when neither of these notes are paid at 
the death of the vendor. 

These illustrations, in our opinion, establish the position 
that the debt is not an “dneident” of the land, but on the con, 
trary, that the land is, in equity, considered as servient and at- 
tendant on the debt, and as a security thereto. It follows; one 
who at sheriffs’ sale, or by descent, acquires title to the land, 
gets legal title to the land, but does not get the debt, the pay- 
ment of which is secured by the land, and takes the title, sub- 
ject to all equities. On the contrary, one who is entitled to 
the debt, has a right to subject the land as security in the 
hands of any one who is act «. purchescr Sor valuable conzid 
eration without notice. Suppose in the instances above; the 
bankruptcy not the death of the party; the assignee takes the 
debt, and the land servient to the debt, by force of the act of 
Congress, in as full a manner as if the bankrupt had assigned 
the debt and conveyed the land, so there is no analogy be- 
tween the assignee and a purchaser of the land at sheriffs’ 
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sale. There is an analogy after the debt is subjected under 
“ supplemental proceedings.” 

Our conclusion on the reason of the thing is, there is no 
error in the judgment. 

2. Upon the authorities there is confusion and a conflict 
which may be accounted for in what is said above. 

Lynch vy. Gibson, N. C. Term Rep. 244, was decided with- 
out argument, and Judge Dantet, who delivers the opinion, 
gives no reason and cites no authority but declares the opinion 
that the effect of the deed of the sheriff was to pass to the 
purchaser “ all right, title and interest in the land which the 
vendor had,” and thereupon decrees title to be made to the 
vendee on payment by him, to the purchaser at sheriff's sale of 
the unpaid part of the price of the land, giving to the deed 
of the sheriff the same effect to pass the debt due to the de- 
fendant in the execution as the deed of the defendant would 
have had ;” and not adverting to the fact that the sheriff had 
ue power to sell the debt due for the land. Zomdlinson vy, 
Blackburn, 2 Tred. 509, without discussion of the principle, 
rests on Lynch v. Gibson, and is complicated by the fact that 
the vendor executes a deed to the purchaser at sheriff's sale. 
This of course, passed his rightto the unpaid part of the pur- 
chase money. The opinion goes on to say, “ in addition to this, 
which we deem the substance of the bill, there are statements 
of conversations between the plaintiff and the defendants 
jointly and severally and conferences, &e. 

The decision in Lynch v. Gibson, was without argument, 
Judge Danret does not discuss the question, or give any 
reason for his conelusion; and Zomlinson v. Blackburn, 
follows in the same tract, no discussion or reason for a conelu- 
sion, which, as we have seen has no ground to support it. 

In regard to authority, per contra as the merchants say. 
Davisv. Palmer, 4 Jones 586; Movre v. Fyers, 65 N.C. 
Rep. 240; Blackmer vy. Phillips, 67 N. C. Rep. 340; where 
the question is discussed at large. Stith v. Lookabell, 71 N. 
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C. Rep. 25; in that case it is assumed to be settled that a 
purchaser of land at sheriffs sale under an execution against 
a trustee, acquires merely the legal title, and may be enjoined 
by the cestuz que trust from taking possession. The decision 
is in favor of the plaintiff on the ground that the defendant 
being a wrong doer not at all connected with the cestui que 
trusts could not defend against one having the legal title, 
although it be a naked one. To this we will add the only 
case on the point that we have beeu able to find outside of our 
reports. Money v. Dorsey, 7 Smiles and Marshall Rep. 
(Miss. 15,) in which the principle set out above is declared 
to be law. 
There is no error. 

























Per Curiam. Judgment re-aftirmed, and petition dismissed. 





WM. R. GORDON and others + ENOCH F. BAXTER. 


A plaintiff has no right to recover damages from a party, committing or 
suffering a public nuisance, unless he has in some way received extra- 
ordinary and particular damage, not common to the rest of the public. 

(The case of Dunn v. Stone, 2 Car. Law Repos, 261, cited and approved.) 


Civiz Action, for the recovery of damages, tried in the 
Superior Court of Curriruck county, at Fall Term, 1875, 
before his Honor, Judge ure, and a jury. 

The plaintiff alleges in his complaint, that the defendant 

~ has obstructed the free use of a wharf, which has been dedi- 
cated to the public for over fifty years, and that on account of 
such obstruction he and others have been greatly endamaged 
in not being allowed to ship or receive freight thereat. 
The defendant denies that the wharf was ever dedicated to 











ad. 


he 


nt 
li- 








JANUARY TERM, 1876. 





GoRDON and others v. BAXTER. 





the public or that it is public property, and claims it as be- 
longing to his wife. 

Upon the trial, the following issues were submitted to the 
jury. Their response is annexed to each : 

1. Has there been a dedication of the landing to the public 
use by any one who owned the fee in the land? Answer: 
“ No.” 

2. Had there been previous to the 21st of May, 1861, a 
continuous adverse use of the wharf by the public, upon a 
claim of right, for more than twenty years ? Answer: “ Yes.” 

3. Did the defendant obstruct the free use of the public to 
this landing? Answer: “ Yes.” 

4. What damage, if any, has the plaintiff sustained by the 
obstructing its use? “ None.” 

Upon the foregoing finding, the court gave the plaintiff 
judgment for costs, and further ordered the defendant to re- 
move the obstructions within ninety days. 

From this judgment defendant appealed. 


Gitliam & Pruden, for appellant. 
Smith & Strong and Pool, contra. 


Pearson, C.J. According to the issues found, the wharf 
in question was public property, to be enjoyed in its use by 
the citizens of the county of Currituck, and by all of the 
citizens of the State as well, who may choose to resort to it. 
So its obstruction by the defendant is a public nuisance. 

In response to the issue, “ what damage, if any, has the 
plaintiff sustained by the obstruction of its use ?” the jury say 
* none.” 

This finding defeated the action and his Honor erred in not 
rendering judgment for the defendant. “ For any of those 
acts which are in the nature of a public nuisance, no indi- 
vidual is entitled to an action unless he has received extraor- 
dinary and particular damage not common to the: rest of the 
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citizens.” Duin v. Stone, 2 Car. Law Repos., 261. This 
decision, made in 1818, settled the law in North Carolina and 
has been ever since adhered to. It rests on the distinction 
between public wrong, to be redressed by indictment, and 
private wrongs, to be redressed by civil action, which is 
clearly explained by Blackstone in his Commentaries. This 
distinction would be utterly confounded if a citizen who has 
sustained no particular damage, was allowed to make himself 
the avenger of an injury to the public, even although he 
brings the action “ in behalf of himself and the other citizens 
of the county of Currituck,” or even if he had added the other 
citizens of the State of North Carolina. 

From the complaint and answer, we think it probable that 
the jury were under a misapprehension of the meaning of 
“ particular damages ;” for instance, if one digs a hole in a 
public highway, it is a public nuisance, for which he is liable 
to indictment ; should an individual travelling on this high- 
way fall into the hole, he sustains particular damage and may 
maintain a civil action, although it might have happened that 
other citizens, if travelling on the road, would have met with 
a like injury. 

However this may be, there is no exception to the charge, 
no motion for a new trial, and we cannot inguire into it. 

Treating the case as before us on a special verdict, we are 
to render the judgment that ought to have been rendered in 
the court below. 

The judgment in the court below is reversed, and judgment 
in this court that defendant go without day and recover his 
costs. 


Per Curiam. Judgment reversed. 
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‘his 
- R. B, PEEBLES v. JAMES W. NEWSOM, sheriff, &c. 
ion ’ 

A sheriff who, on the 6th of January, 1873, returns on an execution 
nd that he has collected and paid over the amount thereof, when in fact 
| 18 the money was nvt callected, &c., until some ten days thereafter, is 
his liable for the penalty of $500, as for making a false return. 
has (The case of Ledbetter v. Arledge, 8 Jones 475, cited and approved ) 
elf 
7 Civi Action to recover the penalty against a sheriff under 
_ the statute, for making a false return, tried before Watts ./. 
—_ at January Term, 1876, of Norruampron Superior Court. 

The complaint alleged: That at June Term, 1872, of the 
”" Supreme Court, judgment was rendered in an action in said 
of court in favor of the State of North Carolina on the relation 
om of W. R. Cox, Solicitor, to the use of M. F. Peebles against 
ie N. Peebles and others, for the sum of $15,337.28. 
” On the 12th of October, 1872, execution issued upon said 
oe judgment against the property of ‘said defendant, which execu- 
at tion was directed and delivered to the defendant, as sheriff of 
h Northampton county. 
The defendant afterwards returned upon the execution to 
e the Clerk of the Supreme Court at Raleigh as follows : 
January 6th, 1873: I have collected the sum of nine 
- thousand three hundred and sixty dollars and eighty-five cents, 
as it being the amount found to be due according to the decree, 
this execution being subject to the credits as per statement. 
. The amount paid over to R. B. Peebles, guardian. 
“ (Signed) JOS. W. NEWSON, Sheriff. 
That said return was false, in that the said sum was not col- 
lected until about ten days after the 8th day of January, 1873. 
That said false return damages M. F. Peebles by loss of 
interest to about the sum of fifteen dollars. 
The defendant demurred to the complaint, and as cause of 
demurrer alleged : 
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I. That it appears upon the face of the complaint that the 
action cannot be maintained by the plaintiff in his own name 
for any of the matters therein alleged. 

II. That the action can only be maintained for any matters 
in the complaint alleged in the name of the State of North 
Carolina. 

III. That the complaint fails to allege that the return was 
false within the knowledge or belief of the defendant, and was 
not honestly and in good faich made under belief of its truth. 

IV. That it does not appear that any false return was 
made. 

V. That the complaint does not state a cause of action 
against the defendant. 

VI. That the complaint does not show any cause of action 
accruing to the plaintiff. 

Upon the hearing the court rendered judgment sustaining 
the demurrer, and thereupon the plaintiff appealed. 



























R. B. Peebles, for appellant. 
Barnes and Smith & Streng, contra. 


Reaver, J. We decide the case against the defendant with 
reluctance, because he is only charged with *“ false return” in 
endorsing the date when money was collected under execution 
as 6th January, when in fact it was not collected until some 
ten days after. This, although untrue in fact, is consistent 
with mistake or inadvertence. And, coupled with the fact 
that no fraud is charged, and especially with the fact that the 
amouut collected was the amount returned, so that he was in 
no way benefitted ; it seems to be a hardship to put upon him 
a penalty of $500. If it had been charged that he did it de 
ceitfully or fraudulently, or that he derived any benefit from 
it from which a corrupt purpose might be inferred, it would 
be very different. And our first impression was that it was 
necessary to charge that he did it decestfully, and if it were 
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an open question, we would probably so hold; but the con- 
trary has been expressly decide] in Ledbetter v. Arledge, 8 
Jones, 475, and several other cases therein cited, that a crimi- 
nal intent is not necessary; it is only necessary that the re- 
turn should be untrue. 

Any hardship resulting from this rule may be relieved, and 
will be relieved by our law of amendments. [f a return is 
false by mistake or inadvertence, the court will allow the 
sheriff to amend his return, so as to speak the truth. If the 
return is false of purpose, then no amendment will be allowed, 
and the penalty will be recovered. It is of great importance 
that judicial proceedings and all executions and returns of 
process should be absolutely truthful. 

There is error. This will be certified. 


Per CurtaM. Judgment reversed. 


L. D. TRIPLETT and wife c. W. P. WITHERSPOON and others. 


A deed cannot be used to support a title until the same is proved and 
registered ; and if a deed be lost, which has never been proved and re- 
gistered, no legal title vests in the grantee. 

Equity will not interfere to enforce a contract founded in fraud; cer- 
tuinly not against a purchaser fur value, but will leave the parties to 
their legal rights. 

(Hiatt v. Wade, 8 Ired. 340; Triplett v. Witherspoon, 70 N. C. Rep. 589;. 
Wisson v. Sparks, 72 N. C. Rep. 208; and Hogan v. Strayhorn, 65 N. 
C. Rep, 279, cited and approved.) 


Crvi. Action, in the nature of £j-ctment, tried before 
Furches, J, at Fall Term, 1875, of the Superior Court of 
CaLpWELL county. 

The case was before this court at January, 1874, and the 
facts are fully reported in 70 N. C. Rep., 589. 











IN THE SUPREME COURT. 












TRIPLETT and wife v. WITHERSPOON and others. 











There- was a verdict and judgment in favor of the plaintiffs, 
wad the defendants appealed. 













G. N. Folk, for the appellants. 
R. F. Armfield and Johnstone Jones, contra. 










Reapr, J. If the plaintiffs’ deed had not been lost, and had 
been registered, their title would have been perfect; for al- 






though their deed was fraudulent, as against creditors, and 






although Witherspoon, the defendants’ intestate, was a pur- 
chaser for value, yet, as he purchased with knowledye of the 
fraudulent conveyance to the plaintiffs, he is bound by it. And 
this is under our statute of 1840, altering 27th Elizabeth. 
Hiatt v. Wade, 8 Tred., 340; Triplett v. Witherspoon, 70 N. 
©. Rep., 589. 


But as the plaintiffs’ deed is lost, and has not been regis- 


















tered, the legal title has not vested inthem. Bat. Rev., chap. 
35, sec. 1. Walson v. Sparks, 72 N.C. Rep., 208; Hogan v. 
Strayhorn, 65 N.C. Rep., 279. 

One of two things is necessary to be done before the legal 
title can vest in the plaintiffs: set up the lost deed and regis- 
ter a copy, or declare the defendants trustees for them, and 
compel a conveyance of the legal title. This involves the aid 
of a Court of Equity. Equity will not interfere to set up 
any transaction founded in fraud ; certainly not against a pur-— 
haser for value, but will leave the parties to their /ega/ rights. 

There is error. This will be certified. 


(Per Curtam. Judgment accordingly. 
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— MULLEN, Adm’r, v. WHITMORE and others. 





ffs, JAMES M. MULLEN, Adm’r ¢. W. E. WHITMORE and others. 


Atond given by a deputy sheriff to the sheriff, to secure the faithful 
performance of his duties, is a private bond for which no form is pre- 
scribed by statute, and in which any condition may be inserted which 
will carry out the intent of the parties; nor is such bond subject to 
the rules which govern the construction of the sheriff’s official bund. 


ad Where the condition of the bond of the deputy sheriff was, that he 
al- ‘shall due return make of all moneys received by him, and in all re- 
nd spects execute faithfully, and fully discharge the duties of said office 


and pay over all moneys that may come into his hands as deputy sher- 





“i iff, when and to whom it properly belongs”: J/eld, that a failure to 
he pay over to the sheriff the public taxes collected by such deputy, was 
id a breach of the conditions of his bond, for which he and his sureties 
h. were liavle. 
v. 
Civit Acrion upon a bond, tried before Watts, J., at Fall 
x Term, 1875, of the Superior Court of Haxirax county. 
The complaint alleged substantiully the following facts : 
‘ On the Ist January, 1871, and from that date to the time 
of filing the complaint, the plaintiff has been sheriff of the: 
1] county of Halifax. 
“ In the month of March, 1871, the plaintiff appointed the 
i defendant W. E. Whitmore « deputy sheriff of the said county, 
1 and said defendant aceepted the appointment and executed a 
bond with the other defendants as sureties, in the penal sum 


of fifteen hundred dollars. The condition of the bond was as 
follows : 

“The conditions of the above obligation is such that whereas 
the said John A. Reid, on the — day of March, 1871, ap- 
pointed William E. Whitmore of said county, a deputy sheriff 
for said county, with authority in said county to execute all 
such processes appertaining to his office of sheriff or constable 
as the said sheriff himself can execute ; Now therefore, if the 
said William E. Whitmore, deputy sheriff as aforesaid, shall 
truly execute all the duties of deputy sheriff and constable 
and in every respect execute all mandates and orders issuing 
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from the courts or any Justice of the Peace for said county 
of Halifax, and due return make thereof of all moneys re- 
ceived by him and in all respects execute faithfully, and fully 







discharge the duties of said office and pay over all moneys 






that may come into his hands as deputy sheriff when and to 






whom it properly belongs, then this bond shall be void, other- 





wise to remain iu full force and virtue.” 

That after the appointment of the defendant as deputy 
sheriff and after the execution of said bond and after the defen- 
dant W.E. Whitmore had entered upon the discharge of his du- 
ties as deputy sheriff, the plaintiff placed in his hands for collec- 
tion a list of taxable property for the townships of Caledonia 
and Palmyra, which taxes were levied by lawful authority and 
due the State of North Carolina, and Halifax county, for the 
years 1871-72. 

The said defendant collected a large amount of the taxes 










specified in said lists and has failed to pay over and account 
for to the plaintiff divers of said taxes by him collected, al- 
though the same has been frequently demanded by the 
plaintiff. 

At December Special Term, 1874, the death of the plaintiff 
was suggested, and upon motion Jas. M. Mullen, administrator 
of the deceased, was made a party plaintiff. 

The defendants demurred to the complaint and as ground 





of demurrer alleged : 

That the complaint does not state facts sutticient to consti- 
tute a cause of action because : 

1. The nature of said taxes does not appear. 

2. The plaintiff cannot recover on the bond for the cause of 
action alleged in the complaint. 

Upon the hearing the demurrer was overruled by the court, 
and leave granted the defendants to file and answer. From 
the judgment overruling the demurrer, the defendants ap- 


pealed. 
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uty Hil!, for the appellants. 

S re- Mullen & Moore and Walter Clark, contra. 

ully 

neys Serrie, J. The defendants insist that their bond shall be 
d to interpreted by the rules which govern the construction of the 
her- official bonds of a high sheriff, drawn in pursuance of the 


statute, specifying what bonds shall be given and the condi- 





ty tions of the same. 
fen- But there is a wide difference between them in almost ever) 
du- respect. The one is an official bond of 2 public officer, the form 
lee- and conditions of which are fixed by law; the other is the private 
ynia bond of an individual, for which no form is prescribed and in 
and which any conditions may be inserted which will carry out the 
the intents of the parties. No one can doubt that the intention 
of the parties, in inserting, among others, the condition that 
Xes the defendant “ shall due return make thereof of all moneys 
unt received by him, and in all respects execute faithfully, and 
al- fully discharge the duties of said office and pay over all 
the . moneys that may come into his hands as deputy sheriff, when 
and to whom it properly belongs,” &¢., was to make the de- 
tiff fendant liable for all such breaches as are assigned in the 
tor plaintiff's complaint. . 
The collection of taxes is the common and ordinary work 
nd of a deputy sheriff. The high sheriff appoints his deputies 
and is responsible for their action. He appoints them gen- 
sti- erally or specially, with or without bond, as he sees fit, and if 


he takes a bond it is a matter between him and his deputy, with 
which the public has no concern. 


of We are of opinion that the breaches assigned are embraced 
in the conditions of the bond. 

rt,’ The judgment of the Superior Court is affirmed. 

mi Let this be certified. 

‘p- 


Perr Curiam. Judgment affirmed. 
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ELIJAH PEELE ¢«. HENRY WHITE, Ex’'r of JESSE JESSOP, and 


others. 


A agreed, in consideration of the use of his farm, to board B, his father- 

in-law; no time being fixed upon when such boarding was to cease, 
B continued to board with him until his, B’s death. For several 
months preceding B's death, he was very ill, requiring constant nurs- 
ing, day and night, so that A and his family were put to much trou- 
bie und expense. In an action by A against the administrator of B 
to recover for the extra trouble and expense consequent on B's help- 
less condition during his sickness, as upon a quantum meruit: It was 
held, 1, That the agreement must be taken to have been to board B 
from the date thereof, up to the time of his death ; 
2. That his Honor, on the trial in the court below, did not err in his 
charge to the jury, that if A did not intend, while the extra services 
were being rendered, to make a charge against B therefor, he could 
not afterwards do so. 

(Heuser v. Lane, at this term, cited and approved.) 


Civiz Action, tried before ure, 7, at Fall Term, 1875, of 
Pergcrmans Superior Court. ° 

The suit was brought to recover the sum of $621.50, alleged 
to be due the plaintiff on account of services rendered the tes- 
tator of the defendant White. 

It was in evidence that the plaintiff married the testator’s 
daughter, and that for nine years before the death of the testa- 
tor, by agreement boarded him for the rent of his farm. The 
hoard was a fair price for the rent. 

The testator devised his land to his daughter, the wife of 
the plaintiff. In November, 1873, the testator was attacked 
by paralysis, which rendered him as helpless as a child. He 
was so afflicted for seven months; requiring the constant 
attention of the plaintiff and his wife and family. During 
the seven months, the testator required nursing day and night, 
by two persons. 

During these seven months neither the plaintiff or his wife 
undressed and went to bed, but spent every night in his room. 
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He required medicine at intervals of two hours during his en- 


tire illness. He had to be removed very often to change his 
position, which was always done or assisted in, by the plaintiff 

= and his wife. To remove him required the aid of four persons. 

ase, It was shown by all the witnesses that the services rendered 

eral were worth the sum demanded. 

— During his illness the testator said to the plaintiff and his 

“ys wife, that the gifts by his will would not pay him for their 

elp- trouble in taking care of him in his sickness. 

was Visitors set up with the testator every night, for whom enter- 

dB tainment was provided by the plaintiff. A great many per- 

sons visited him during the day through his illness, and the 

ee plaintiff entertained them, and cared for their stock. 

ices . 

ula The plaintiff testified, that he had the purpose to charge for 
their services during the illness of the testator, but did not re- 
duce it to writing until after his death. 

The account does not include any charge for board during 
_ of the illness of the testator. 

° ¢ The defendants requested the court te charge the jury : That 
red the relationship between the parties repelled the implied obli- 
fes- gation to pay, which would arise between strangers. 

His Honor refused the instruction, and charged the jury 
ns that the relationship did not repel the presumption, but that 
sta- near relationship was some evidence that such services were 
“he rendered gratuitously. That if the plaintiff did not intend to 

charge for the services while being rendered, he could not 
of afterwards make the charge. The plaintiff excepted. 
ced The jury returned the following verdict : “ We believe from 
He the relationship that the services rendered were presumptive 
ant gratuity ; and the plaintiff not entitled to recover.” 
ing The court rendered judgmeut against the plaintiff for costs 
ht, upon the verdict, and thereupon the plaintiff appealed. 
ife Gilliam & Pruden, for the appellant. 
m. No counsel contra, in this court. 


31 
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Pearson, C. J. The charge of his Honor is in conformity 
to the doctrine announced in Hauser v. Sain, at this term. 
If by reason of the relationship and the other circumstances, 
to wit: plaintiff and his wife, had the possession of the tes- 
tator’s farm on an agreement to furnish him with board for 
the use of the farm; the testator by his will gives the land 
to his daughter, the wife of plaintiff; no time is fixed during 
which the plaintiff was to board the testator for the use of the 
farm. So we must take it that the agreement covered the 
whole time up to the death of the testator. They agreed to 
board him for “better or for worse” up to his death, and 
although for the last seven months the plaintiffs were sub- 
jected to heavy charges, we can see no principle upon which 
they can get rid of the special contract and fall back wpen » 
qu t thage ‘ . 

The verdict is not very intelligible, but on the whole, we 
are satisfied the jury, although they may not have exactly 
comprehended the charge, mean to say that the plaintiff, while 
the services were being rendered, had no intention of making « * 
charge for extra services and expenses. 

No error. 


Per CurraM. Judgment attirmed. 
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MIrcHELL and others v, Kitpurn, Treasurer, &c. 


ALEXANDER MITCHELL and others «. DAVID N, KILBURN, 
Treasurer, &c. 


It is error in the court below, to grant an appeal from the refusal of his 
Honor to grant a motion made by defendant, to dismiss the proceed- 
ings; an appeal thus imprevidently granted will be dismissed in this 
court. 


When a motion to dismiss the proceedings is overruled below, his Honor 
should proceed with the trial, leaving the parties to save their rights 
by exception; so that when final judgment is rendered, the appeal 
will present to this court, the questiens raised upon the trial, as well 
as the motion to dismiss, 

(Childs ¥. Martin, 68 N, C. Rep. 307: Gray v. Gaither, 71 N.C. Rep. 
51, cited and approved.) 


This was a Spreeran Proceepine, under the act of March 
nd, 1875, heard before Seymour, J., at Chambers, in Craven 
county, October 16th, 1875. 

The proceeding was instituted upan the affidavit of the 
plaintiffs against the defendant, who is the treasurer of Craven 
county, on the ground that the surety on his official bond is 
insuficient. Upon the affidavit filed, the court ordered the 
defendant to appear at Chambers on the 9th day of October, 
1875, and justify his said bond by evidence other than that of 
himself and his sureties. 

The parties appeared on the return day of said order, and 
the case was adjourned to the 16th of October, at which time 
all the parties being present, the defendant moved to vacate 
the order and to dismiss the preceeding, on the ground that 
the act of March 3d, 1875, under which the proceeding was 
instituted, was unconstitutional and void. The motion was 
overruled, and the defendant appealed. 


Green, Stevenson, and Lehian, for the appellants. 
Hubbard, contra. 
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Bynum, J. The appeal was premature, and should not have 
been allowed, from a mere motion to dismiss the case. When 
his Honor denied the motion to dismiss, he should have pro- 
ceeded with the trial, leaving the parties to save their rights 
by exception, as well to the refusal to dismiss, as to the admis- 
sion or rejection of evidence, which might have been offered 
in the progress of the trial, in support of the petition. So 
that when the final judgment was rendered, the appeal would 
properly present to this court the grave questions raised below, 
both as to the constitutionality of the act of 187475, chap. 
120, and the construction to be placed upon its provisions. 
The appeal, having been improvidently granted, must be 
dismissed. C. C. P., sec. 299; Child v. Martin, 68 N.C. 
Rep., 307; Gray v. Gaither, 71 N. C. Rep., 51. 





Per Curran. Appeal dismissed. 





ALEX. MITCHELL and others 7, ORLANDO HUBBS, Sheriff, &. 


(For the Syllabus, see the next preceding case of Mitchell and others v. 
Kilburn, Treasurer, &c,) 


This was a Spectra, Proceepine, instituted under the pro. 
visions of the act of March 3, 1875, heard by Seymeur, J, at. 
Chambers, in Craven county, October 16th, 1875. 

The plaintiffs filed an affidavit that they had made diligent 
inquiry as to the sufficiency of the official bond of the defend- 
ant, who is sheriff of the county of Craven, and that they 
verily believed said bond to be insufficient, in the ability of 
the sureties thereto. 

Upon this affidavit the court issued an order to the defend- 
ant to appear on the 9th of October and justify said bond by 
evidence other than that of the defendant or his sureties. 
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The case was continued until October 16th, when all the 
parties being present, the defendant moved the court to dis- 
miss the proceeding, on the ground that the act of March 3d, 
1875, was unconstitutional. The motion was overruled and 
the defendant appealed. 


Green, Stevenson and Lehman, for the appellant. 
Hubbard, contra. 


Bynum J. This is a proceeding under chap. 120 of the 
Acts of 1874~’75, to cause the defendant to justify his bonds 
as Sheriff of Craven county. The facts and the judgment 
of the court below, are the same as in the ease of Mitchell et 
al,, v. Kiiburn, decided at this term. The opinion of the 
court in that case applies to this. 

There is no error. 


Per Cvriam. Appeal dismissed. 


ALEX. MITCHELL and others ¢. I. E, WEST, Clerk, &c, 


(For the Syllabus, see the preceding case of Mitchell and ethers v. 


Kilburn, Treasurer, &c., page 483 ) 


This was a Specia Proceepinc under the Act of March 
3rd, 1875, heard before Seymour J. at Chambers in Craven 
county, October 16th, 1875. 

The plaintiffs filed an affidavit that they had made diligent 
enquiry as to the sufficiency of the official bond of the defen- 
dant who is Clerk of the Superior Court of Craven county, 
and they believed the same is insufficient in the ability of the 


sureties thereto. 
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_ Upon this affidavit the court issued an order to the defen- 
dant to appear at Chambers on the 9th of October, 1875 and 


justify said bond by evidence other than that of himself or his 
sureties. 


The case was continued until October 16th, when all the 
parties being present the defendant moved to vacate the order 
and dismiss the proceeding on the ground that the Act of 
March 3rd, 1875, was unconstitutional. The motion was 
overruled and the defendant appealed. 


Green, Stevenson and Lehman, for the appellants. 


Hubbard, contra. 


Bynum J. This is a proceeding against the Clerk of the 
Superior Court of Craven county, to cause him to justify his 
bond as Clerk. The opinion and judgment of the court in 
the case of Aitchell, et al,, v Hubbs and Kilburn, decided at 
this term of the court apply to this case. 


Perr Curiam. - Appeal dismissed. 
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ALEXANDER MITCHELL and others ¢, THE BOARD OF COMMIS- 
SIONERS OF CRAVEN COUNTY. 


The plaintiffs, tax-payers in Township No. 8, obtained a temporary re- 
straining order, restraining the defendants from collecting certain taxes 
to pay the accumulated debt of the township, and to defray the current 
expenses thereof; alleging in their complaint that the debt was fraudu- 
lent, had never been legally audited, and had been ordered by the 
defendants to be paid as a whole, ‘“‘er in a batch,” and not cach claim 
separately, The answer of the defendants deny eagh and every ma- 
terial allegation in the complaint: J/e/d, that his Honor, who heard 
the case after the answer was filed, did not err in vacating the tempo- 
rary restraining order, and suffering the defendants to collect the tax 
already levied. 

( Weinstein v. Commissioners of Newbern, 71 N, C. Rep. 535, cited and 


distinguished from this, and approved.) 


Civu. Action, for an Lajunetion, heard before McKay, -/., 
at Fall Term, 1875, of Craven Superior Court. 

The complaint alleges: The plaintiffs are citizens of the 
county of Craven, and residents and tax-payers of township 
No. 8. . 

In the year 1873, the township trustees of said township 
levied taxes upon the property therein and upon the polls, to 
to pay a large pretended, but unfounded debt, alleged to have 
been accumulating for several years. That no tax had been 
levied previously to pay the actual current expense of each 
year, and the tax thus levied amounted to about the sum of 
$3,000. 

To prevent the collection of said illegal tax, certain tax- 
payers, among them a portion of the plaintiffs, obtained an 
injunction restraining said trustees from collecting said tax, 
which is now pending on appeal in the Supreme Court, and 
still in force. 

At a recent. meeting of the Board of Commissioners of 
Craven county, held on the second Monday of May, 1875, 
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the defendants levied a tax of 64 cents on the $100 worth of 

‘property, and 19 cents on the poll, in said township, to be 
applied to the payment of the aforesaid claims, the collection 
of the tax to pay which, had been enjoined as aforesaid. 

The said pretended claims, the plaintiffs charge, have never 
been audited and examined, as prescribed by law—no account 
on oath having been rendered to said board, nor made out in 
items, nor is any aflidavit attached to and filed with it, that 
the services therein charged for have been, infact, made and ren- 
dered, and that no part thereof las been paid or satisfied ; nor 
is the time necessarily devoted to the performance thereof 
stated. That a large number of accounts of various persons, 
and for different periods of time, have been allowed by the 
defendants, the originals of which have not been filed, but the 
whole thrown together in one general account, and all in the 
hand writing of the clerk of said township trustees, and so 
far as appears from the records of the defendants, have not 
been proved at all, and this entire batch of accounts have been 
allowed en masse. On the outside of said text of accounts is 
the following endorsement : 


* May 17th, 1875. 
Ordered; That the within accounts of township No. 8 are 
hereby audited, and the whole amount of taxes to pay the 
same shall be 64 cents on the $100, and 19 cents on the poll. 
(Signed.) JOHN PATTERSON, Chairman.” 


A large portion of said accounts were never due by said 
township, but were fraudulent and illegal. 

Said levy is illegal and void for the further reason that it is 
to pay a new debt, pretended to be due, contracted since the 
adoption of the present Constitution of the State, and extend- 
ing over periods of five or six years, and which has never been 
submitted to and approved by the qualified voters of said 
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township, and which tax, if collected, will exceed the sum of 
one thousand dollars. 

That at the meeting of said Board, held in the month of 
June last, a part of the plaintiffs applied to the defendants to 
reconsider their action, and proposed to show that said action 
was not authorized, but forbidden by law, and the said board 
refused so to do, and avowed their purpose to collect said tax 
unless restrained by law. 

The plaintiffs demanded judgment: That the defendants 
be restrained and enjoined from collecting said tax or any part 
thereof, &ec. 

Upon the foregoing complaint his Honor Judge J/cKay 
upon motion at Chambers, granted a restraining order until 
the cause should be heard before S:ymour J. within ten days ; 
at a time to be designated by him. 

The cause was heard before Seymour J. on July 15th, 1875, 
when the defendants filed an answer the material allegations 
vf which are stated in the opinion of the court. 

Upon the hearing the restraining order was vacated and the 


plaintiffs appealed. 


Clarke & Roberts, for the appellants: 
Lehman, contra. 


Reave J. The defendant levied a tax in township No. 8, 
and the plaintiffs seek to enjoin the collection: first, because 
they say the debts to be paid are mostly fraudulent, and sec- 
ondly, beeause they say the debts have never been audited by 
the defendants as the law requires. They say that no taxes 
have been levied in the township for several. years, and that 
now false claims are presented and allowed ; and that the de- 
fendants, instead of passing upon each claim separately 
according to its merits, allowed the claims in a “ batch,” and 
ordered them to be paid. They do not specify, however, a 


single claim which they allege to be fraudulent. 
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The answer meets every charge fully, with a denial. No 
taxes have been collected for the township for several years 
and the “necessary expenses” remained unpaid, and certi- 
ficates had issued from time to time to those entitled. And 
now they have all been presented amounting to,about $1,900.00. 
For some reason, the defendants abated the whole amount of 
the claims to $900, and ordered them to be paid to that 
amount pro rata. The creditors may have had some right to 
complain at this disposition of their claims ; but certainly the 
tax payers had not. The defendants say, that they did 
fully consider and audit all the claims presented, and found 
them to be due for necessary expenses, which distinguishes 
this case from Wertnstein v. Commissioners of Newbern, 71 
N. C. Rep. 35. 

To allow the necessary expenses of a township or county fo 
accumulate for years instead of laying taxes yearly to pay the 
same, is unquestionably bad policy; but it is not a policy 
which this court can control. 

The plaintiffs make complaint as to the formalities of 
auditing the accounts by the defendants, but there is nothing 
affecting the merits. The items of the account—list of the 
claims—accompany the answer, and no one of them is speci- 
fically assailed by the plaintiff. 

The enjoining the collection of whole tax lists, thereby 
stopping the wheels of government, ought only to be allowed 
in plain and extreme cases. 

There is no error. Let this be certified. 


Per Curiam. Judgment affirmed. 
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STATE v. LEANDER CRUSE. 





Upon the trial of an indictment for larceny, it appeared that the officer 
who arrested the prisoner, in order to restrain him from violence, 
tied him: that shortly thereafter, the prisoner said to the officer, ‘*if 
you will untie me, Iwill tell you all about it;” and upon being untied, 
made certain confessions: eld, that in the absence of evidence tend- 
ing to show that the tying was prinful, and to be relieved of the pain, 
formed an inducement to his subsequent confession, the;admissions 
made were competent evidence against the prisoner. 

(Staleup’s case, 2 Tred. 50; State v. Davis. 63 N, C. Rep. 578; Moore's 
case, 1 Hay. 582; State v. Jefferson, 5 Tred. 305, and State v. Parish, 
Busbee 239, cited and approved.) 














Inpicrment, for Larceny, tried before Furches, J., at Fall 
Term, 1875, of Irepr.t Superior Court. 

The State introduced one Sharpe to prove the declarations 
of the prisoner. The counsel for the prisoner objected to the 
admission of the evidence on thé ground that they were im- 
properly obtained. Sharpe testified: -That he was deputised 
to arrest the prisoner ; that he found him at Damascus church, 









on Sunday night ; the prisoner was standing outside the church, 





and the services were then going on ; he arrested him and, for 






the purpose of preventing a disturbance of the congregation, 
he carried the prisoner off some forty yards. Soon thereafter 
a deputy sheriff and several other persons came up. The 
sheriff asked the prisoner what was the matter, the prisoner 
replied “nothing,” and commenced dancing and cutting up. 
Sharpe then said to the prisoner, “ If you don’t behave your 
self I will tie you,” to which the prisoner replied with an 
oath, that it would take a better man than he was to tie him. 
The prisoner was then tied. Soon after being tied, he said : 
“If you will untic me I will tell you all about it.” He was 
then untied, and made a statement. 

The counsel for the prisoner renewed the objection. Ob 
jection overruled by the court, and the prisoner excepted. 















‘ 
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The confessions of the prisoner were given in evidence. 
The jury rendered a verdict of guilty and the prisoner moved 
for a new trial. Motion overruled, judgment and appeal by 
the prisoner. 


Scott & Caldwell, for the prisoner. 
Attorney General Hargrove, for the State. 


Ropman, J. An officer who arrests a person charged with 
crime, has a right to tie him, if he thinks it necessary to do 
80, either to prevent his escape or to prevent violence to him- 
self or others’ State v. Stuleup. 2 Ire. 50. From the fact 
that the officer tied the prisoner under the circumstances set 
forth, no inference can be drawn of a purpose to frighten 
him so as to induce a confession. It is admitted law that the 
confessions of a prisoner cannot be received as evidence 
against him, unless it appears that they were made freely and 
without the inducement of hope or fear. If a person in au- 
thority (as the constable on this occasion was) presents even a 
very slight inducement to the prisoner to confess, his confes- 
sions thereafter made are inadmissible. The principle is dis- 
cussed with much ability in Regina v Moore, 12 E. L. & E. 
R., 583, and in Legina v. Baidry, 11., 590. See also 1 
Greenl. Ev., S. 219; State v. Davis. 63 N. C. Rep., 578 ; 
State v. Moore, 1 Hay., 582. It is held in many cases that 
the mere fact that the prisoner was under arrest when he 
made the confessions, does not render them incompetent, un- 
less some inducement had been held out to him. Stute v. Jef- 
Jerson, 6 Ire., 305 ; State v. Parish. Busb. 239. 

In the present case the prisoner not long after he had been 
tied, said: “If you will untie me, I will tell you all about it.” 
The constable then untied the prisoner, and the prisoner then 
stated that he and another broke into the prosecutor’s house 
and took the property mentioned in the indictment, and he 
led the officer to the place in which it had been concealed. 
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[f it xppeared that the tying was so done as to produce pain, 
and that to be relieved of the pain formed an inducement to 
the subsequent confession, we should not hesitate to reject it. 
Nothing is more abhorrent to our law than confessions extor- 
ted by tortue, or by the fear of it, or by the hope of being 
relieved from it. But it appears in the present case that the 
tying was resorted to, to restrain the violence of the prisoner. 
[t does not appear that it was painful, or that it was continued 
longer than was necessary for the object in view. The con- 
fessions were made after the prisoner was released from his 
bonds. We think they were properly admitted in evidence to 
the jury, subject as to their credibility, to be affected by all 
the circumstances attending them. Of their credibility, un- 
der the circumstances, the jury was the proper judge. 

As in our opinion all the confessions were admissible, it is 
unnecessary to consider separately that part of the prisoner’s 
statement which relates to the goods having been deposited by 
him in the place where they weré afterwards found. 

Judgment affirmed. Let this opinion be certified. 


Per Curiam. Judgment aftirmed. 
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GEORGE T. DANIEL, Ex’r., c. THE BOARD OF COMMISSIONERS 
OF EDGECOMBE COUNTY. 


A contract fer the loan of money made by the late County Courts for 
the support of the paupers in their respective counties, was w/tra vires, 
g and therefore void, 

The denial of the power of a municipal corporation to borrow money is 
not inconsistent with an admission of its power to contract debts for 
legitimate purposes: 

Therefore, where a County Court in 1864, had purehased supplies for the 
support of the poor, and to pay therefor and purchase other necessary 
provisions, borrowed money of the plaintiff: /* wax jeld, that the 
plaintiff was entitled to be subrogated to the rights of the creditors 
whose debts he paid, and recover as their substitute the value of what 
he paid, as upon a guantum meruvit, according to the legislative scale. 

A defendant will not be permitted to plead the statute of limitatiors, 
when it appears that the plaintff delayed bringing his action, under 
an agreement with the defendant that such action shou'd abide the 
decision of another already instituted, and involving the same merits, 

(The cases of Winslow v. Commissioners of Perquimans, 64 N.C. Rep. 
214; Yellowly v. Commissioners of Pitt, 73 N.C. Rep. 164, and Davis 
v. Commissioners of Stokes, at this.term, cited and appreved,) 


Civiz Action, tried before Seymour, J., at July Term, 1875, 

of Epercompe Superior Court, upon the following 
CASE AGREED : 

At a regular term of the late County Court of Edgecombe 
county, held at Tarboro’ on the fourth Monday of February, 
1864, a majority of all the justices being present, an order 
was made in the words and figures following : 

“Tt appearing to the satisfaction of the court that it will 
require at least $25,000 for the support of the paupers of this 
county for the next twelve months, including the amount due 
for provisions now on hand and not paid for; and that there 
is nothing in the hands of the Treasurer of the Board of 
Wardens to meet the same, wherefore it being the duty of the 
court to provide for said deficiency, and the matter being fully 
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considered: /é 7s ordered, by the court, a majority of the 


Justices being present, that Thomas Norfleet, Treasurer of the 
said Board of Wardens, be and is hereby fully authorized and 
requested to borrow as it shall be needed, upon the faith and 
credit of the county, not exceeding in the aggregate the sum 
of $25,000, to be returned to the lender or lenders two vears 
after the termination of the present war, in currency, the in- 
terest to be payable annually in currency also; that the said 
Thomas be, and he is hereby fully authorized as Treasurer of 
said Board, and in behalf of the county, to sign certificates 
and deliver them to the persons from whom he may borrow 
the money, setting forth therein the -wn borrowed and the 
‘particulars of the loan, and that it be his duty to report to the 
court at the next term a statement in writing showing the 
amount borrowed from each person And the date of each cer- 
tificate issued by him. /t ts further ordered, That he borrow 
as much of the said sum as he can from the Wilson, and school 
funds of this county, receiving Confederate Treasury notes 
under $100, at par, but in borrowing from others that he do 
so upon as favorable terms as possible for the county by 
giving public notice and inviting competition; and the money 
when thus realized is hereby appropriated for the support of 
the paupers of this county in such matters as the Wardens 
shall direct.” 

The Wilson fund was a fund in the hands of the Chairman 
of the County Court, delivered to him and his successors by 
the late Louis D. Wilson for the benetit of the paupers of said 
county. ° 

At the same term of the court an order was also made for 
borrowing money for the support of the families of indi- 
gent soldiers, but this fund had nu connection with that bor- 
rowed under the order above written. 

Thomas Norfleet, the Treasurer of the Wardens of the 
Poor, in pursuance of said order, after public advertisement 
and after complying with all the directions contained therein, 
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o 
borrowed from John H. Daniel, the testator of the plaintiff, 
for and on behalf of the county, the sum of two thousand 
three hundred and twenty-five dollars in Confederate Treasury 
notes, on the terms that the county should pay for every 
dollar thereof 43 1-93 cents, being the sum of one thousand 
dollars, and issued to said Daniel the following certificate : 


“ Tarporo, N. C., April 9th, 1864. 

This certities that I, Thomas Norfleet, as Treasurer of the 
Board of Wardens for Edgecombe county, in behalf of said 
county, acting under authority conferred on me by the Court 
of Pleas and Quarter Session of said county, at February 
Term, 1864, have this day borrowed of John H. Daniel, the 
sum of two thousand, three hundred and twenty-five dollars 
in Confederate Treasury notes, to be repaid by the county at 
the end of two years after the expiration of the present war 
with the United States, at the rate of forty-three 1-93 cents 
for every dollar so borrowed. Amounting to one thousand 
dollars which last mentioned sum is to carry interest from 
the date hereof, payable in currency on the 9th day of April 
in each and every year hereafter until the said sum of one 
thousand dollars shall be paid. In witness whereof I have 
hereunto subscribed my name the day and year above written. 

(Signed) THOMAS NORFLEET, 


Treasurer Board of Wardens for Edgecombe County.” 


The whole amount borrowed from individuals was $11,167 
for which certificates were issued for $4,840.00, the residue 
of the $25,000 was borrowed from the Wilson fand and the 
common school fund. 

The price agreed to be paid for said Confederate Treasury 
notes was the common price for which they could be obtained 
at that time, and the money so borrowed was used by the 
Treasurer of the Board of Wardens for the support of the 


paupers. 
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John H. Daniel died in the year 1873, leaving a last will and 
testament, in which the plaintiff was appointed his executor, 
and he has duly qualified as such. 

At an adjourned meeting of the Board of County Com- 
missioners for said county, held April 29th, 1873, William H. 
Johnston, Esq., an attorney at law, came before the Board and 
stated that he held, as attorney for the plaintiff's testator, the 
above certificate, and a similar one issued to Austin, Norfleet 
& Co.; that similar certificates were issued to and held by 
others ; that the holders desired to test the iixbility of the 
county on the same, and suggested that the most economical 
way was to let the firm of Austin, Norfleet & Co. decide all 
claims. To this he understood them to assent and four of the 
members of the Board (there being a vacancy,) accepted 
service of the writ of summons issued against them by Aus- 
tin, Norfleet & Co., by writing their names then and there on 
the back of said summons, and on account of this agreement 
no suit was brought on the certificate of the plaintiff. Capt. 
W. 8S. Duggan was Chairman of the Roard, and spoke for the 
Board ; no vote was taken. 

The suit of Austin, Norfleet & Co., was heard before Judge 
Moore, at July Term, 1874, of said court, but before his Honor 
had announced his decision upon the liability of the defen- 
dants, and after the close of the argument, the plaintiffs pro- 
posed to the defendants to accept the scale value of the money 
loaned, and the proposition was accepted, and the suit 
compromised. 

At the session of the —om of Commissioners held on the 
first Monday in January, 1875, the plaintiff applied te the Jo- 
fendants to pay the salliiatina above named, bat the defendants 
refused to pay the same. 

Upon the foregoing state of facts the court held: 

1. The original certificate of April 9th, 1874, was invalid, 
not being under seal. 

2. The defendants made no new promise in April, 1872, 

32 
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sufficient to repel the bar created by the statute of limitation. 
3. The proposition of Mr. Johnston to make the case of 
Austin, Norfleet & Co. a test case, was not voted on by the 
Board. 
4. The action of the Board, if any, on said proposition 


was not recorded in the minutes of said Board. 


Judgment was accordingly rendered for the defendants and 


the plaintiff appealed. 


Howard & Perry, for the appellant. 
Phillips, contra. 


Ropman J. 1. The first question we have to consider is 
the authority of the County Court of Edgecombe to borrow 
money in 1864, for the support of the county poor, for the 
ensuing year. As the money was borrowed in 1864, the case 
is unaffected by the Constitution of 1868. Municipal corpo- 
rations being the creatures of statute law, possess no powers 
but those which are given to them by statute; that is to say, 
by the Constitution or some Act of the Legislature. 

The general question of the power of a municipal corpora- 
tion to borrow money, is discussed in 1 Dillon Mun. Corp. 
sec. 83, and among the cases to which the author refers, that 
of Ketchum vy. City of Buffalo, 14 N. Y. 356, seems particu- 
larly deserving of attention for its reasoning ; for the point 
was not decided. Without undertaking to lay down a rule of 
universal application, we think that there was nothing in the 
duties imposed upon the County Courts, or in the powers 
given to them, which required for their exercise, a power to 
borrow money, or from which such power could be fairly 
implied. By chap. 86 of the Revised Code, the general care 
of the poor is given to Wardens, who are required to be annu 
ally elected by the County Courts. By sec. 7, “ On applica- 
tion of the Wardens, the Justices, when providing for other 
county revenue, may lay a tax sufticientfor the maintenance 
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of the poor, which shall be collected and paid to the War- 
dens,” &¢. This was the whole power of the County Court 
which is material to the present question. We are of opinion 
that the contract of the County Court with the testator of the 
plaintiff was w/tra vires and void. This opinion is supported 
by that of the Supreme Court of New Jersey in the very 
recent case of /lackettstown v. Swackhamer, 37 N. J. Law, 
{8 Vroom) 191, and by the Supreme Court of the United 
States in Mayor, e., v. Ray, 19 Wall. 468. 

2. The denial of the power of a municipal corporation to 
borrow money, is not inconsistent with an admission of its 
power to contract debts for legitimate purposes. It is impos- 
sible to conceive how without this power, a County Court 
could perform the various duties imposed on it, for the welfare 
and good government of the county. Among these duties 
are included the building and repair of the necessary public 
buildings and bridges, the paying of the salaries of certain 
officers, of jurors, and of witnessés in certain cases, and some- 
times of prosecuting and defending suits. There is no au- 
thority which denies the power, and its possession is directly 
decided, or necessarily implied, in many cases decided in this 
court, of which Winslow v. Commissioners of Perquimans, 
64 N.C. Rep. 218, and Yellowley v. Commissioners of Pitt, 
73 N. C. Rep. 164, may be taken as examples. The power 
to contract a debt is of necessity, but the power to borrow 
money is not, and though both are liable to abuse, the first is 
the less so. 

3. In the present case the County Court had purchased 
certain provisions for the poor, whereby they had contracted 
a debt, and the case states that the money ~which was bor- 
rowed from the testator of the plaintiff, and from others at 
the same time, was actually applied to the payment of that 


debt, and to purchasing other like supplies. All fraud is 
thereby excluded, and we see no reason why the plaintiff 
should not be subrogated to the rights of the creditors whose 
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debts he paid, and recover as their substitute the value of 
what he paid. 

This agrees with what is said in Davis v. Commissioners of 
Stokes, at this term. 

The creditors of the county could certainly assign their 
claims, and their being paid in the manner stated, ought not in 
equity to be regarded as an extinguishment. Equity will con- 


sider the money lender as an assignee of the original debt. 


Upon the principles here stated, every person who furn- 


ishes labor or materials upon a contract with county commis- 
sioners takes on himself the burden of showing that the debt 
was fairly contracted, and was for a purpose within the scope 
of their powers. And every one who leals money to county 
commissioners, is bound to show that it was faithfully applied 
to pay such debts, when he will be perimitted to stand in the 
place of the creditors. 

4. The rule for ascertaining the value of what the plaintiff 
paid would not be the value of the Confederate money loaned 
by him as fixed by the agreement in 1864, for that contract, 
as we have seen, was void. 

There is, under the circumstances of this case, no practiea- 
ble rule for ascertaining the value, except by the legislative 
seale. 

We think the plaintiff is entitled to recover according to 
that scale, unless he is barred by the statute of limitations. 

5. He is barred, unless what took place between his counsel 
und the defendants, makes it against equity and good con- 
science for them to plead the statute. We are of opinion 
that it does so make it. When the plaiuud, Gaioigh Lis 
counsel, proposed to the county commissioners that his claim 
should abide the result of a trial in the suit of Austin against 
them upon a similar claim, there was no dissent expressed. 
The commissioners accepted service of a summons issued at 
the instance of Austin, which seems to have been a part of 
the plan forjan economical determination of his claim, and that 
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of the plaintiff, and left the plaintiff under the belief that his 
proposition had been accepted: That no formal note was 
taken, and no record of the acceptance of the proposition 
made, was not decisive. The law that a record shall be kept, 
of all resolutions and acts of the commissioners is directory 
only. It ought always to be observed, and it is perhaps penal 
to neglect it, but it is not essential to the validity of their acts. 
Otherwise persons dealing with them who have no means of 
knowing whether « record is made or not, might be deceived 
and injured. 

The assent of defendants to this proposition was equivalent. 
to an agreement, that the time which should thereafter elapse, 
until the trial and determination of Austin’s suit, should not 
be counted. Austin’s suit was never tried, but was compro- 
mised by the purties to it. 

The plaintiff was entitled to have until the next regular 
meeting of the commissioners after he was informed of the 
compromise, hx fore he could be ‘considered 7 moro, so that 
the statute conld run. Deducting this: time of permitted de- 
lay, the plaintiff's claim is not barred. Judgment for the 
plaintiff according to the legislative scale, for the value of Con- 
federate money. The judgment being partly affirmed, and 
partly reversed, each party will pay his own costs in this 


court. 


Perr Curiam. Judgment accordingly. 
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A ani B entered into a parol contract for the sale and purchase of a 
town lot, B agreeing to pay two hundred and fifty dollars for the 
sime within two years; B tovk possession and put improvements 
thereon to the value of one hundred and fifty dollars, When the 
purchase money became due, A tendered a deed and demanded pay- 
ment; B was insolvent and failed to pay. Ina suit to recover the pos- 
session, A claimed the lot without any allowance to B for his improve- 
ments; B demanded pay for the same: /eld, that the court below did 
not err in giving the possession of the said lot to A, without any pay- 
ment to B for his improvements: Held further, that B might have sold 
his interest in the lot and retained of the sum the same sold for, all in 
excess of the just demands of A. 


(Alvea v. Griffin, 2 Dev. & Bat. Eq..9, cited and distinguished from this.) 


This was a Civit Action, in the nature of Ejectment, tried 
at June Term, 1875, of Haumrax Superior Court, before his 
Honor Judge Watts. 

The following are the facts agreed and signed by counsel : 

In the month of November, 1870, the plaintiff and defen- 
dant entered into a prol contract for the purchase of a lot in 
the town of Weldon, for the sum of two hundred and fifty 
dollars, to be paid in two years; the title to be conveyed to- 
the defendant when the purchase money was paid. 

By virtue of this contract, the defendant entered into pos- 
session and erected improvements on said lot; which are ad- 
mitted to be worth one hundred and fifty dollars. 

After the purchase money became due, the plaintiff loaned 
the defendant one hundred dollars, upon the parol understand- 
ing that if the defendant failed to pay the sum so loaned 
within sixty days, the defendant would surrender the lot with 
the improvements thereon, and that the contract of sale should 
be cancelled. After the purchase money and the money 
loaned became due, both were demanded by the plaintiff, he, 
at the same time, tendering a deed to the defendant for the 
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lot ; the defendant did not comply with either demand, alleging 
his inability to do so. The insolvency of the defendant, at 
the date of the denial, and now, is admitted. 

The action was commenced on the 9th day of April, 1873. 
The amended replication, which first sets up the one hundred 
dollars loaned, was filed at June (Extra) Term, 1875. 

The plaintiff claims: : 

1. The possession of the premises, without any allowance 
to the defendant for his improvements. 

2. That if any allowance be made the defendant for his im 
provements, that he, the present plaintiff, is entitled to an 
offset of one hundred dollars, amount loaned the defendant, 
with interest, and for the amount of the annual rental value 
of the premises, which is admitted to be twenty dollars per 
annum, 

The defendant claims: 

1. That he be allowed the value of his improvements, after 
deducting the annual rental value of the premises. 

2. That no abatement of this sum shall be made on account 
of the one hundred dollars, because it is a distinct transaction, 
wholly disconnected with the original purchase, and that it is 
not within the jurisdiction of the Superior Court, being under 
the sum of two hundred dollars. 

3. That the promise made by the defendant in respect to 
pledying the improvements for the one hundred dollars loaned, 
concerned the realty, and is void under the statute of frauds. 

Upon this statement of facts, his Honor decided that the 
plaintiff was entitled to the possession of the premises ; and 
that the defendant was entitled to no allowance for the value 
of his improvements. 

Judgment in accordance with his Honor’s decision, and ap- 
peal by defendant. 


Bushee & Bushee. for appellant. 
Day and Batchelor & Son, contra. 
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Ropman, J. The plaintiff has the legal title to the land in 
‘controversy, and is therefore admittedly entitled to recover 
unless the defendant has some equity to restrain him. The 
defendant alleges that the plaintiff by parol agreed to convey 
the lot to him on the payment of $150; that he thereupon en- 
tered into possession and put up improvements to the value of 
$150 ; he adinits that he has never paid the plaintiff the pur- 
chase money and is unable to do so. He contends that he 
ought to be allowed the value of his improvements, or at least 
that the premises be sold and any excess they may bring over 
the purchase money, and damages for withholding the posses- 
sion, and the costs of this action, may be paid to him. 

It may be observed that although the contract was originally 
by parol and could not be enforced, yet as the plaintiff in his 
replication acknowledges the contract and offers to perform 
his part of it on perfor.nance by the defendant, the defendant 
does not need any decree of a court to give him that relief. 
It is competent for him to sell his estate in the premises, and 
if he can obtain for them a price in excess of the just demands 
of the plaintiff, the excess will be his, unless the plaintiff will 
have in that event a right to tack on his subsequent loan of 
$100. As no case is before us calling for any opinion as to 
the plaintiff's right in that respect, we express none. 

If the defendant cannot sell his estate in the premises sub 
ject to the plaintiff's claim, for anything, the inference is clear 
that although his improvements have cost him something, 
they have added nothing to the value of the lot. 

Beyond the remedy indicated, the defendant has no equity 
or title to relief. He relied in the argument on the case of 
Athea v. Griffin, 2 Dev. & Bat. Eq., 9, and others, to the 
effect that if a vendee by parol paid part of the purchase 
money, or entered and made improvements, although he could 
not enforce a specific performance on the ground of part per- 
formance, yet the vendor would not be allowed to turn him out 
without repaying what of the purchase money had been paid 
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in and making compensation for the improvements. Obviously 
yer the present case does not stand on the same footing. Here 
‘he the vendor does not set up the statute of frauds, but waives it, 
ey and is both willing and able to comply. The defendant alone 
2n- is in default. 

of There is no error, and the plaintiff is entitled to judgment 
ur- for the possession of the premises on the pleadings. The 
he pleadings are so irregular, that we are somewhat at a loss what 
st judgment ought to be given here. The replication is a de- 
er parture from the cause of action alleged in the complaint ; it 
OS: contains irrelevant matter and offers no material issue. The 


rule, however, is that no matter at what stage of the pleadings 


ly a demurrer is put in, the court will look at all the pleadings 
is and give judgment in favor of the party entitled. The Judge 
m was right, therefore, in giving judgment for the plaintiff for 
nt possession. Ile might, however, on the request of the plain- 
f, tiff, have caused a jury to be impannelled to assess his dam- 
id ages. This he did not do, and it does not appear that the 
Is plaintiff requested it. In the absence.of such a request, we 
ll do not feel called on to remand the case in order that dam- 
of ages may be assessed. We therefore merely atlirm the judg- 
0 ment below, with costs in this court. 

Let this opinion be certified. 
) 
r Per Curiam. Judgment affirmed, with costs to the plaintiff 
7 in this court. 
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_ THE RICHMOND & DANVILLE RATLROAD COMPANY + THE 
BOARD OF COMMISSIONERS OF ORANGE COUNTY. 


The real estate held by the N. C. Railroad Company, for right of way, 
station places, £c., is exempt from taxation until the dividend of 
profits of said company shall exceed six per cent. per annum As the 
said dividends have not as yet reached that amount the authorities of 
a county through which the said road passes, have no power to tax the 
same. 

(The Wilmington, Columbia & Augusta Railroad Co. v. The Commissioners 
of Brunswick County, 72 N. C. Rep. 10, cited and approved.) 


This was a Prririon praying a remission of certain taxes 
levied by the defendants upon the real estate of the plaintiffs, 
originally filed before the Board of Commissioners of Oraner 
county, and carried thence on appeal to the Superior Court, 
where it was. heard before Avrr, /., at Chambers. 

Upon the hearing of the petition the Board of Commission- 
ers found the following facts : 

The Richmond & Danville Railroad Company has leased 
the road of the North Carolina’ Railroad Company for the 
term of thirty years from the 12th day of September, 1871, 
and by the terms of the lease agreed to pay taxes to the State 
of North Carolina, to a sun not exceeding $10,000 per annem 
during said term, if so much tax should be lawfully imposed 
on said railroad or any part thereof. 

Chap. 32, sec. 5 of the laws of 1854-55, entitled “ An act 
for the completion of the North Carolina Railroad,” which 
has been accepted as an amendment to the charter of the 
North Carolina Railroad Compauy, by the private stockholders 
thereof, and made a part thereof, provides that all real estate 
held by the N. C. R. R. Co., for right of way, station places 
of what ever kind and for work shop location, shall be exempt 
from taxation until the dividends of profits of said company 
shall exceed six per centum per annum. 
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The dividends of profits of said company have at no time 
exceeded. six per centum per annum. 

In pursuance of chap. 184, sec. 11, Acts 1874-’75, the pro- 
per officer gave in to the Treasurer of the State the franchise 
of the N. C. R. R. Co., and the Treasurer together with the 
Governor and Auditor of the State assessed said franchise at 
$52,875 ; the entire length of said road as returned to said 
Treasurer being two huadred and thirty-five miles; thus giving 
the value of $225 per mile. 

A return of the valuation was made by these oflicers to the 
defendants. 

There are twenty-six miles of said railroad, lying in the 
county of Orange, giving to that county $5,850 as its propor- 
tion of the value of the franchise, upon which the State and 
county tax for the year 1875, at the rate of 88 cents per one 
hundred dollars would have been $51.48; which rate was 
adopted in said county for the year 1875. 

In pursuance of instructions from the State Treasurer, the 
defendants caused the trustees of the several townships in the 
county, through which the said railroad runs, to assess the 
value of the real estate thereof, and upon the return made by 
the trustees the defendants fixed the value of said real estate 
at the suin of $40,054, which added to the value of the fran- 
chise amounts to $45,914, making the tax at the rate afSre- 
said amount to $404.04, being $51.48 upon the franchise and 
$352.56 upon the real estate of said company. 

Oa the Ist day of April, 1874, the proper offlver gave in to 
the Treasurer of the State the e: t.re property of the N. Cy 
R. R. Co. exclusive of the interest of the State therein, and 
the Treasurer together with the Governor and Auditor, in 
pursuance of the law as it was then understood, proceeded to 
assess the same, including not only the franchise but all the 
real estate and property belonging to the corporation, and 
fixed the value thereof at the sum of $415,000, and so returned 
to the defendants. They assessed the value of the road lying 
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in said county at $45,914, making no distinction in their return 
to the defendants between the amount assessed upon the fran- 
chise, and that assessed upon the real estate. 

Upon this assessment the defendants imposed a tax for State 
and county purposes of ninety cents upon every one hundred 
dollars, that being the rate for the year 1874, making the sum 
of $413.23 upon the property of said corporation lying in the 
county; and the same has never been paid. 

Upon this state of facts the defendants refused to remit the 
taxes upon the real estate of the N.C. R. R. Co. as prayed for 

‘in the petition, and the plaintiff appealed to the Superior 
Court. 

Upon the hearing of the cause the court held that the real 
estate was not liable to the taxes assessed on the same for the 
years 1874-75, and ordered the defendants to remit the same. 

From this judgment the defendants appealed. 


Attorney General Hargror, for the appellants. 
Graham and Luffin, contra. 


Serrtze J. This court has held that if County Commis- 
sioners proceed upon a correct principle to assess property for 
taxation, there can be no appeal from their finding of facts as 
to the value of such property; but if they proceed upon an 
erroneous principle, an appeal will lie, and the courts will 
afford relief. 

In the charter of the North Carolina Railroad Company, we 
find this provision: “ All real estate held by said Company 
for right of way, for station places of whatever kind, and for 
workshop location, shall be exempt from taxation until the 
dividend of profits of said Company shall exceed six per cen- 
tum per annum.” It is alleged in the complaint and admitted 
in the answer that the dividend of profits of the said North 
Carolina Railroad Company have at no time exceeded six per 
eentum per annum. And yet the authorities of Orange 
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county admit that they hate assessed for the year 1875, the 
real estate belonging to said corporation in said county, and 
held for right of way and station places, at the sum of $40,- 
064, in addition to the assessment levied by the Governor, 
Treasurer and Auditor, on the franchise of said corporation 
within said county. 

This is 2 palpable violation of the contract which the State, 
ut the time she entered into it, had a right to make with the 
corporators, 

By the Constitution adopted in 1868, all the real and per- 
sonal property in the State, with certain limited exceptions, is 
required to be taxed uniformly according to value, and we 
may hope hereafter to be relieved from the evil effects of such 
unwise legislation, but there is no relief from such contracts 
as the Legislature sces proper: to make, and has the power to 
make. 

It also appears that for the year 1874, the Governor and 
his associates assessed for taxation; not only the franchise, but 
all the real and other property belonging to the corporation. 

Of course they had no more power to violate the contract 
than the Commissioners of Orange county had ; and besides, 
this court has said in the Wilmington, Columbia and A ugusta 
Railroad Company v. The Board of Cummissioners of 
Brunswick county, 72 N. C. Rep. 10. “ We conceive that 
the General Assembly has no right to confer on such a board the 
power of valueing the tangible real and personal property of 
a Railroad Company. Such power is by the Constitution 
vested in the township trustees alone, and cannot be taken 


“7 hi) 


from. tier. 

Citation of authority for the positions herein assumed is 
not required, but we refer to a few of the latest cases on the 
same subject, which have received the consideration of the 
Supreme Court of the United States, and which fully support 
our conclusions. 


Wilmington Railroad Company v. Reid, 13. Wallace 
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264; Humphrey v. Piques 16, Wallace 243; Pucifie Rail 
road Company v. Maguire 20, Wallace 36. 

The judgment of the Superior Court is attirmed. Let this 
be certified to the end, &e. 


Per Curtam. Judgment affirmed. 


Y. D. VINSON cv. THE N. C. RAILROAD COMPANY. 


A petition filed by the plaintiff at November Term, 1857, of the late 
Court of Pleas und Quarter Sessions, to recover the assessed value of 
that portion of his land taken and used by the defendant for its read 
bed, &c., which road was finished in 1854, is barred by the statute of 
limitations, as provided in the 29th section of the original charter of 
said road, which prescribes that such petitions for damages shall be 
brought within two years from the completion of the road, 

That the defendants in 1855 institu‘ed proceedings in the Superior Court 
to have the p'aintiff’s land condemned for the use of its road, which 
proceedings were subsequently discontinued by the defendant “ with- 
out prejudice,” and with the understanding that the plaintiff was to 
suffer no hurt or loss in consequence of such act of the defendant, did 
not prevent the plaintiff from pursuing his remedy under the siid 29th 
Section; nor did such action prevent the statute of limitations from 
running. 

(Jones v. Broadie, 3 Murph, 594; Cogdell v. Erum, 69 N, C, Rep. 464, 
cited and approved.) 


RopMan, J., dissenting. 


This was a Peririon, originally filed in the Court of Peas 
and Quarter Sessions, of Jounsron county, and thence car- 
ried to the Superior Court, where it was tried before Watts, 
J., at Spring Term, 1875, upon the following 

CASE AGREED: 


This is a petition filed by the plaintiff against the defen- 
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dant at November Term, 1857, of the Court of Pleas and 
Quarter Sessions of Johnston county, to recover of the defen- 
dant, damages, on account of the construction of its railroad 
across the land of the plaintiff. The railroad was finished in 
1854. The amount claimed was the value of the land upon 
which the road bed lies, and one hundred feet on each side 
thereof. The petition was filed under an act of the General 
Assembly, entitled “An Act incorporating the North Carolina 
Railroad Company,” ratified the 27th day of January, 1849. 
The defendant relies on the 29th section of said act as a bar 
to the plaintiff's claim. 

At September Term, 1855, of the Superior Court of law 
of said county, the defendant filed a petition against the plain- 
tiff, who was duly served with notice thereof, to have the 
value of said land assessed, and the Jand to vest in the plain- 
tif upon the payment of the assessed valuation thereof un- 
der and in pursuance of the said act of the General Assembly. 

The plaintiff in this case upon -the service of said notice, 
employed counsel to appear for hjm, and his counsel did ap- 
pear, and an order was made by the Court for the valuation 
of said land and assessment of ‘the damages which might 
accrue to the present plaintiff, in consequence of the construc- 
tion of the railroad of the defendant, and commissioners were 
appointed for that purpose; but they never acted thereupon. 

Said cause was continued from term to term until Spring. 
Term, 1875, of said court, at the end of which term the coun- 
sel for the plaintiff entered a dismissal of the cause without 
prejudice. and without consultation, or any agreement with 
the defendant or his counsel in that case, and without their 
knowledge. Some months afterward, when the counsel of the 
defendant complained that they were surprised by the said 
entry, and that they were then barred by the statute of limita- 
tions from filing their petition for damages, the attorney for 
the plaintiff in said action assured them that he would not 
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allow them to suffer from his said act, but before this petition 


‘was filed, he had ceased to be the attorney for said company. 


If the court shall be of opinion that the statute of limita- 
tions is a bar, or for other cause the plaintiff is not entitled 
to recover then this petition, is to be dismissed and judgment 
entered against the plaintiff for cost. If the court be of the 
opinion that the plaintiff is entitled to relief, then judgment 
shall be entered for the appointment of commissioners to 
assess damages as prayed, and either party may appeal from 
the judgment. 

The court rendered judgment in favor of the plaintiff, ae- 
cording to the case agreed, and thereupon the defendant ap 


pealed. 


Moove & Gatling, for the appellant. 
Smith & Strong, and Lewis, contra. 


Serrie, J. The plaintiff seeks to recover damages of the 
defendant for constructing its road over his land. That por- 
tion of the road was finished in 1854. ; 

This action was brought to the November Term, 1857, of 
the former Court of Pleas and Quarter Sessions, for the 
county of Johnson. 

The 29th section of the Act incorporating the North Caro- 
lina Railroad Company, declares that in the absence of any 
contract, &e., it shall be presumed that the land upon which 
the road or any of its branches may be constructed, together 


with 2 space of one hundred feet on each side of the centre 
c e . a | | ? , , | | *7 ’ sv a 
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owner or owners thereof; and the said company shall have 
good right and title thereto, and shall have, hold and enjoy 
the same, as long as the same be used for the purposes of said 
road, and no longef, unless the person or persons owning the 
said land at the time that part of the said road, which may be 
on the said land, was finished, or those claiming under him, her, 
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or them, shall apply for an assessment of the value of the said 
lands, as hereinbefore directed, within two years next after 
that part of said road, which may be on the said land, was 
finished; and in case the said owner or owners, or those claim- 
ing under him, her, or them, shall not apply within two years 
next after the said part was finished, he, she, or they shall 
be forever barred from recovering said land, or having any 
assessment or compensation therefor, &e., with a saving in 
fivor of fume coverts and infants, until two years after the re- 
moval of their respective disabilities. 

This is a positive statute of limitations, and it clearly bars 
the plaintiff’s action, unless it be saved by the special cireum- 
stances relied upon by the plaintiff for that purpose, which are 
stated in the case agreed, and which the reporter will set forth 
in full. The plaintiff has not been vigilant, and if he has lost 
any thing by sleeping on his rights, we can only say, the law 
is so written. 

Although the defendants in this action had, in 1855, insti- 
tuted proceedings in another and different court from that to 
which this action was brought, to-wit: in the Superior Court, 
to have the land of the then defendant, now plaintiff, con- 
demned under the 27th section of its charter, that did not 
prevent the plaintiff from proceeding, under the 29th section, 
as he afterwards attempted to do in the County Court. 

Whatever the entry, “dismissed without prejudice,” and 
the subsequent conversations of the defendant’s attorney, may 
amount to, they certainly cannot operate to defeat a plain, 
positive statute of limitations. 

Tavran, OL Tin Feycev, Poodia % Muwnh,, 304, says: 
“ To all statutes of limitation, the principle has been hitherto 
applied, that when they begin to run, nothing will stop their 
operation.” 


This may sometimes operate harshly, but not more so than 


in the numerous eases where it has been held that courts have 


no power to permit an amendment, when the proposed amend- 
33 
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ment will evade or defeat the provisions of a statute. Cag- 
dell v, Exum. 69 N. C. Rep., 464, and cases there cited. 

Let the petition be dismissed, an! judgment entered here 
against the plaintiff for costs, according to the case agreed. 


Per Curiam. Petition dismissed. 


THE MERCHANTS’ & FARMERY NATIONAL BANK OF CHAR- 
LOTTE rv. W. R. MYERS, 


National Banks are subject only to the penalties prescribed by the U, 5. 
Banking Act, for taking usury. 


Civiz Action, to recover the amount of a promissory note, 
tried in the Superior Court of Meckxiensure, at Spring Term, 
1875, before his Honor, Judge Schenck. 

The action is brought to recover payment of the following 


note : 
* $300.00. Cuaxtorts, N. C., April 27th, 1875. 


“Five days after date, 1 promise to pay to the Merchants 
“and Farmers National Bank of Charlotte, N. C., or order, 
“three hundred dollars, for value received ; negotiable and 
“payable at the Merchants and Farmers National Bank of 
“Charlotte, N. C., with interest after maturity at the rate of 
“eight per cent per annum until paid, for money loaned. 


(Signed) “W. R. MYERS.” 


The defendant, in his answer, alleged that said note was 
made and delivered to the plaintiff upon the usurious agree- 
ment that the plaintiff should receive interest at the rate of 
twelve per cent. per annum for the said loan, which the 
plaintiff reserved, paying the defendant the balance. 
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To this answer the plaintiff demurred. His Honor over- 
ruled the demurrer, and rendered the following judgment : 

“ This case presents the question, whether a National Bank, 
organized under the act of Congress, June 3d, 1864, is sub- 
ject to the provisions of the statute, entitled ‘An act to regu- 
late the rate of interest and to prevent usury,’ or not. 

The question is not a novel one; it has been discussed with 
much learning and ability in the Supreme Courts of three of 
our sister States: In the Supreme Court of Ohio, in the case 
of the First National Bank of Columbus v. Garlinghouse, 
22 Ohio, 492; and in the Supreme Court of Massachusetts, in 
the Central National Bank v. Pratt, 115 Mass. Rep., it wes 
held, ‘That the laws in imposing penalties, (other than those 
previded by act of Congress,) for taking usury, do not apply 
to National Banks ; while the Court of Appeals in the State 
of New York, in Lamb vy. Zhe First National Bank of White- 
hall, held that they do apply to National Banks. The ground 
on which the Supreme Courts of Oliio and Massachusetts base 
their opinion is, ‘that a National Bank is-a convenient, useful 
and essential instrument in the prosecution of the fiscal ope- 
rations of the Federal Government; that they were created 
for national purposes, and endowed with ‘such faculties and 
functions as were necessary to enable them to effect this ob- 
ject... That being so created for this object, the State has no 
power to defeat it by the enactment of usury laws, or in their 
own words, ‘That the power of creating such banks being 
vested in Congress, is inconsistent with a power in any State 
or Territory, to affix penalties on the bank for taking unlawful 
interest.” McCullough v. Maryland, 4 Wheat., 316, is relied 
on to sustain this position. The Court of Appeals in New 
York assumes the opposite ground. ‘That the Federal Gov- 
ernment has no concern with the business pf the bank. * 

* * * That they are selected as depositories of the pub- 
lic money, or finaneial agents of the government, but, in so 
far as their private business and contracts are concerned, the 
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act does not assume to place them on any different footing: 
from natural persons selected by the government, for the per- 
formance of some special function.’ That National Banks. 
do not bear the same relation to the Federal Government 
that the United States Bank did, and therefore that the 
principles decided in MeUullough v. Maryland, supra, and 
Osborne ve t nited States Brunk. 9 Wheat., 738, do not 
apply to them. So that so far as this question can be 
settled by the Supreme Court of North Carolina, it will 
most probably depend on the view it takes of the object 
and purposes for which National Banks were created ; 
whether they were created to effect national purposes, or 
whether like other bank corporations, they were established 
directly for private profit and gain, and indirectly as_ vehicles 
for the issue an | circulation of a currency, based on the credit 
of the Federal Government. 

This court being subordinate in its character, it is its duty,. 
if possible, to ascertain the views of the Supreme Court of 
North Carolina on the question, and then to follow it. This 
q testion was directly involved in the opinion of the court in 
Rufin v. The Commessioners of Orange, 69 N.C. Rep., 510, 
(1873.) It arose in the right of the State to tax National 
Bunk bills. Justice Reape in the opinion says: “ The power 
of the State to tax the circulation of National Banks depends 
upon whether they are yur the use of the United States Gov- 
ernment, or for private prj t. It is true they are authorized 
by Congress, as a currency convenient and useful for cireula- 
tion, just as State bank bills are authorized by the State. But 
in neither ease have they neccccaraty any connection. with the 
Government. The act of Congress authorizing National 
Banks imposed a tax on their circulation of two per cent., and 
surely that would not have been done if they had been re- 
girded as a part of the Government. The truth is, the Unite® © 
Stutes Government has no interest in National Banks. Tt % 
authorizes them, in order to provide a currency, not for the- 
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‘Government, but for the people.” This decision is clear and 


unequivocal, and its conclusion (that the State may tax Na- 
tional Bank bills) is, in my opinion, correct, and fully sus- 
tained by authority and reason. 

But it seems that even if the National Banks were created 


for the use of the United States Government, that our statute 
does not defeat this object or obstruct the legitimate opera- 


tions of the National Banks. ‘It is only when the State law 
ineapacitates the banks from discharging their duties ¢o the 
Government, that it becomes unconstitutional. National 
Bovk ve Commonwenith, & Maine, 362. 

Now it cannot be assumed, that ‘ef /ng more interest than 
the State allows, is a duty that the National Banks owe to the 


‘Government ; and by this rule the statute of our State cannot 


he unconstitutional. The State law is not in conflict with the 


‘act of Congress; it only imposes a greater penalty, or an 


additional penalty. Both laws prohibit the taking of usury. 
The policy of the General Government, as appears by the 30th 
section of the act of Congress, was to prevent the banks from 


receiving more interest than the State in which they were 


located allowed, sustained and enforced by State laws. Pen- 
alties are vvn7shmets for wrong, not prices. The Federal 
Government dil not inten] to say to the National Banks, if 
you pay the price of forfeiting interest when demanded, that 
you may take as much usury from others as you wish. [f it 
had said so, then indeed might the banks complain that this 
understanding was violated by increasing the price for taking 
usury, and they might ask the General Government to en- 
force this understanding : but when the penalty is viewed as a 
punishment, the rule of law is settled. The State may make 
the same act punishable by State law that is punished by 
Federal law. For illustration: By act of Congress, the coun- 
terfeiting a United States note or National Bank bill is a 


-erime ; so it is a crime by our State law, and the counterfeiter 


may be punished twice for the same offence. MMarigold’s 
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ease, 9 How., 261; Foy v. Chio, 5 How., 410; Moore v. 
Illinois, 14, How., 13. Soin this case, the taking of usury 
may be punished by a State penalty and a United States pen- 
alty, according to the court which has the case before it.” 

For the reasous above stated, his Honor was of opinion that 
the act of the Legislature is constitutional and applies to Na- 
tional Banks, and that defendant have judgment accordingly. 

From this judgment the plaintiff appealed. 


Wilson c& Son, for appellant. 
Jones & Johnston, contra. 


Reape, J. The only point in this case has been lately 
settled by the decision of tha U. S. Supreme Court in the 
case of v. . 

National Banks are subject only to the penalties prescribed 
by the United States Banking Act for taking usury. 

There is error. 





Per Curiam. Judgment reversed, and judgment here for 


plaintiff. 





A. A. STEWART and others «. T. K. SALMONDS, Se P. ALEXAN- 
DER, and another.* 


Twenty-five acres of the north side of a tract of land, containing one 
hundred and twenty-nine acres, of an irregular figure, and bounded 
by eight lines, all straight, and with definite courses and distances, 
can be ascertained and cut off with mathematical precision. 








*Norr.—Justice By um, having been of c unsel in this case in the 
court below, did not sit, on the argument and decision thereof in this 
court, 
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This was a Crvit. Action in the nature of a Bill in Equity 
for the specifie performance of a contract, tried before 
S:henck JS at Fall Term, 1875, of the Superior Court of 
MECKLENBURG county. 

A single question is involved in the decision of the case in 
this court, which is fully stated in the opinion of Chief Jus- 
tice Pearson. It is therefore deemed unnecessary to state 
the facts set out in the voluminous record sent to this court 
upon appeal. 

A portion of the relief demanded in the complaint was the 
partition of a tract of land, in pursuance of the following 
award of certain arbitrators to whom the matter had been 
submitted for adjustment : 


CN ‘/ y 

NORTH CAROL} Ant 2 

We the undersigned subscribers having been called upon to 
settle or arbitrate a matter in controversy between Thomas 
Salmond and Archy Stewart, relating to the division of the 
Reid lands, formerly belonging to the estate of Joseph Reid 
dee’d., and having examined all the evidence laid before us, 
have decided that said Archy Stewart is to have one hundred 
acres of land including the buildings in which he lives, in 
consideration of the money he has paid, provided he pays 
one-third ot the bill of costs in the Clerk’s office ; and his lot 
of land is to stand bound for the costs, and Thomas Salmonds 
is to have the renisinder of the land to pay the balance of 
the money due against the land, with two-thirds of the bill of 
costs, and make a good and sutticient title to the heirs of Wil- 
liam Ross, dee’d., for fifty-five acres of land; the Deacons 
of Sharon Church, a title to five acres of said land, provided 
the said Archy Stewart holds his one hundred acres in the 
plat made by William Parks, and twenty-nine acres to be cut off 
the North end of it, to be designated by Dr. Walkup and 
Barnett McKee. Given under our hands and seals, /’revided, 
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That this settlement is not to interfere with the present crop 
‘upon the land. 
Signed, &c. 


In response to the issues submitted to them the jury found: 

I. That the referees did make the award as set out in the 
complaint. 

II. That said award was not read over to the defendant 
Salmonds and the plaintiff Stewart. 

III. That the said award was signed and approved by the 
defendant Salmonds in person. 

IV. That said award was signed by J. B. Stewart acting 
for and in behalf of A. A. Stewart. 

Upon the rendition of the verdict the plaintiff moved for a 
judgment of specific performance upon the award. The 
motion was resisted, among other grounds for the reason that 
the award, was uncertain and that the court could not compel 
the two arbitrators to perform the act required of them, to 


wit: to designate the twenty-nine acres of land mentioned in 


said award. he defendant then moved the court for an 
account to be taken between the parties and the land sold for 
partition. 

The court overruled the motion for judgment of specific 
performance, and rendered judgment for an account and the 
cause was retained for further directions. 

From this judgment the plaintiff appealed. 


Wilson & Son, for the appellants. 
i 
Jones & Johnston, contra. 


Pearson, C. J. We have in this case, a tract of land con- 
taining 129 acres, of an irregular figure, bounded by eight 
lines, all straight, and with detinite courses and distances. In 
order to make partition, it is referred to arbitrators, who 
awarded to the plaintiff “29 acres to be cut off of the north 
end of it.” 
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His Honor held that this award was void for uncertainty. 
In this there is error. The question is, can the 29 acres be 
identified by the rules of mathematics, so that the “ cutting 
off of the 29 acres” will involve no discretion, but be a mere 
ministerial act? “ Jd ce-tum est, quod certum reddi potest.» 
We think the 29 acres can be indentified by a mere ministe- 
rial act, and nothing is left by the award dependent on dis- 
cretion. Awards are construed liberally, “ ut res magis valeat 
quam pereat.” It is certain, that in order to cut off 29 acres 
of the nurth end of the tract, it must be done by an “ east and 
west line,” for if the line dips to the north at one end, and 
to the south at the other, then so much land south of an east 
and west line, as is included, is not a “ part of the north end 
of the tract,” and so much land north of an east and west 
line, as is excluded, is a part of the north end of the tract. 

The next question is, can the 29 acres be indentified by 
scientific principles, without resort to discretion ? 

Suppose a tract of land in form a parallelogram, lines north 
and south, east and west, containing one hundred acres. Can 
twenty-live acres be cut off at the north end without room for 
discretion? Certainly. All that is to be done—begin at the 
north corner, measure off one fourth the length of the line 
running south, and then run an east and west line, and you 
have 25 acres cut off of the north end. It is done by a rule 
of arithmetic, in my school days called “the single rule of 
three,” “as 100 acres is to 25, so is the whole length of the 
line to the line sought for,” to-wit, one fourth. If 29 acres 
are to be cut off, apply “the single rule of three,” as 100 
acres is to 29,so is the whole length of the line to the line 


sought, and by an east and west line from -that point, you 


have the 29 acres cut off from the north end. 

In our case, the figure of the tract being irregular, the 
“single rule of three” will not serve the purpose, and you 
may have to resort to “the double rule of three,” or differ- 
ential calculus or fluxions, but although (having become rusty 
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in my college erudition), I cannot state the rule, there can be 
no doubt that science gives a rule by which the 29 acres may 
be identified with mathematical certainty. 

Any competent surveyor can do it by running an experi- 
mental line on the platt; strike a line East and West, calculate 
the number of acres North of the line—if over 29 acres 
move the line to the North, if less than 29 acres move the 
line to the South until you take in exactly 29 acres, then go 
into the field and with compass and chain, and by means of 
the experimental lines, find the east and west line, that will 
eut off 29 acres and make it. This would be a rude way of 
doing the thing, and men of science would smile at it, be- 
cause they have amore certain rule, Lut still, by it the 29 acres 
may be identified with sufficient certainty for all practical 
purposes. 

Judgment reversed, and judgment that plaintiff have a de- 
eree for specific performance. 


Perr Curiam. Judgment accordingly. 


wes Wises ee Minette. DL 

















R. S. ABRAMS, Assignee, +. THOS. K CURE.ON, Adm'r. of 
GOVAN MILLS, deceased * 


A voluntary assignment of a promissory note, without consideration and 
for the benefi: of the assignor, has no tegat eif ct except to constitute 
an agency to collect; and such assignee, not beiug the real party in 
interest, cannot bring # suit on such note in his own name, 

A written contract as fellows, te wit: ‘I do hereby agree to receive as 
agent or assignee the notes above described, upon the following con- 
dition and terms, viz: If I can collect the said notes or any purt there- 
of, Iam to pay over the sume to John Bankston Davis, retaining to 
myself a reasonable compensation in these notes fo. my services,” and 
the notes alluded to were also endorsed ‘I assign the withia note to 
Rk, S. A, (the plaintiff) for value received,” is not such an assign 
ment as will justify the assignee in binging suit in his own name. 

(The case of Willey v, Gatling, 70 N. C. Rep. 410, cited and distin-. 
guished frem this.) 


Civiz Action to recover the amount of two promissory 
notes, tried in the Superior Court of Potk county at Fall 
Term, 1875, before his Honor Judge Schenck, and a jury. 

In his complaint, the plaintiff alleges that as assignee, he is 
the owner of two notes, made by the intestate of the difen- 
dant, one payable to John Bankston Davis, and by him en- 
dorsed to the plaintiff, and anothér payable to one R. H. 
Reid, also endorsed by said Davis as attorney for Reid. That 
these notes were made in South Carolina and draw interest at 
the rate of seven per cent., and are still due. 

The defendant denies that the plaintiff is the owner of said 
notes, alleging that they were assigned without consideration, 
and that tue plaiciifi, is omy an agent to collect. There are 
other allegatious in the answer as to assets, &e., not material 
to the point decided in this court, and therefore need not be 


stated. 


*Nore.—Justice Brros having been of counsel in this case in the 
court below, did not sit on the trial of the same in this court. 


wc  e r. 
[+ ¥ - > 
a | ae ek ee 






"6 ddan 1 alc dapat aia PAPAS* Sh LA Se Rewer ote +3 : fe 
‘ , . Nie xed ot SOSA UY, eT nt hh a eet. PEL 


IN THE SUPREME COURT. 





ABRAms, Assignee v. CuReTON, Adm’r. 


On the trial, the plaintiff in his own behalf testified, that 
the notes upon which the action is brought, were endorsed to 
him by J. B. Davis, and were in his possession when the action 
commenced. Upon his cross examination he stated, that he 
considered himself the owner of said notes; that he paid no 
money for them, but that he agreed to collect the same, re 
taining a reasonable compensation for his trouble, and pay 
over the balance to Davis. 

The following contract in writing was then offered in evi- 
dence. After a copy of the said notes, (set out in the com- 
plaint,) it read: “Ido hereby agree to receive as agent or 
assignee, the notes above described, upon the following condi- 
tion and terms, viz: If I can collect the said notes or any 
part thereof, [am to pay over the same to John Bankston 
Davis, retaining to myself a reasonable compensation in these 
notes for my services. Witnes my hand, seal, &e., and signed 
by plaintiff. - 

The plaintiff also proved that the following endorsements on 
the notes were made at the same time of the signing of the 
foregoing contract: “I assign the within note to R. S. 
Abrams, for value received. Oct. 30th, 1869.” Signed by 
said J. B. Davis. 

The defendant offered in evidence a paper purporting to be 
a transcript of a suit in equity, pending in Spartanburg county, 
and State of South Carolina. To this the plaintiff objected ; 
whereupon the defendant proposed to prove by parol testi- 
mony, that W. D. Johnston was Chancellor of Spartanburg 
county, S. C., on the 4th day of June, 1868, at the time the 
injunction purports to be signed by him. To this plaintiff 
‘again objected and the objection was sustained. To this ruling 
of the court the de‘endant excepted. His Honor allowed the 
bill and answer to be read, but refused to hear the injunction, 
for the reason that it wa; not signed o'Ticially, and there was 
no evidence that it was ever served on Davis and Reid. De- 
fendant again excepted. 
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It was also in evidence that the courts of law and equity or 


chancery, were consolidated in South Carolina, previous to the 
institution of this suit; and that the Clerk of the Superior 
Court is also the Clerk of the Equity or Chancery Court, and 
has control of the old chancery or equity papers and records. 

The defendant asked his Honor to charge the jury, that 
upon the evidence offered, that the plaintiff was not entitled 
to their verdict on the first issue. Upon the second, that he 
was not the real party in interest in said notes, and that he 
has no such interest in said notes as would entitle him to 
bring an action in his own name. 

The defendant asked his Honor to charge further, that as 
the notes upon which the action has been brought, were made 
in South Carolina and there was no evidence as to where the 
assignment was made, whether in North or South Carolina, 
the common law was presumed to prevail in South Carolina, 
in the absence of evidence to the ¢ontrary; and that accord- 
ing to the common law, said notes were not negotiable or as- 
signable in that State, and that the plaintiff could not recover. 
The defendant further relied on section 99, Code of Civil 
Procedure. 

His Honor declined to give the instruction asked for by the 
defendant, and charged the jury ‘that if they believed the 
evidence, they would find the issues in favor of the plaintiff. 
Defendant excepted. 

The jury found for the plaintiff, who had judgment in aec- 
cordance with their verdict. 

From this judgment defendant appealed. 


Battle, Battle & Mordecai and Montgomery, for appellant: 


Smith & Strong, contra. 


Pearson, C.J. “Every action must be prosecuted in the 
name of the real party in interest.” C. C. P., see. 55. 
This provision is significant, and was necessary in order to- 
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let in all defenses, as well equitable as legal, against the real 
party in interest, and save a resort to another action, so as to 
work in harmony with the provision of the Constitution. Art. 
II, sec. 1. “The distinction between actions at law and suits 
in equity and the powers of all such actions and suits shall be 
abolished,” &e. For instance, the holder of 2 note, without 
endorsement under the old system, sued in the name of the 
payee, and if the defendant had any defense, legal or equitable 
against the holder, who was the real party in interest, it could 
only be set up by a suit in equity. 

In our case, Davis is the real party in interest, and to allow 
an action to be prosecuted in the name of Abrams, who is 
merely an agent or attorney for collection, would make this 
section of C. C. P. of no effect. 

Not being able to stand the foree of this battery, the coun- 
sel for the plaintiff yielded his first position and fell back 
upon sec. 57: “ An executor or administrator, a tevstee of an 
express trust, or 2 person expressly authorized by statute, may 
sue without joining with him the person for whose benefit the 
action is prosecuted,” and relied on Wiley v. bathing, TON. 
C. Rep. 410, to support his prosecution. 

In that case Willey received the note as “a collateral ” 
secure a debt due to him. So the effect was to constitute him 
a trustee for himself to the amount of his debt, with a result- 
ing trust to the grantor for the excess. 

In this case there is no consideration whatever for the as- 
signment of the note; it would seem the motive was to avoid 
the supposed bearing of certain proceedings of 2 court in the 
State of South Carolina. 

Whether a Court of Equity in a “ creditor's bill” has power 
to enjoin creditors, who are not parties, from sueing an ad- 
ministrator, unless it be necessary for the protection of a fund 
which the court has taken into its keeping? Whether such an 
injunction, supposing it to be valid, would have the effect of 
preventing a creditor from suing in another State? are ques- 
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tions into which we do not enter. We refer to them merely 
as tending to show that the assigniment being voluntary, that 
is, without consideration, and for the benefit of the assignor, 
cannot be allowed any legal effect, save that of constituting 
an agency to collect. 

Under C. C. P., as amended, see Battle’s Rev., sec. 68, Act 
of 1868-9, in transitory actions, the summons must be re- 
turnable either to the county in which the plaintiff or the de- 
fendant resides. If the party really interested in a note, can 
by a voluntary assignment for the purpose of collection, ena- 
ble the assignee to sue in the county in which he resides, this 
provision of the statute amounts to nothing, and the sum- 
mons may be returnable to any county which the party really 
interested, may choose to select. 

Thus it is clear, that to allow this action to be maintained 
in the name of Abrams, will nullify sec. 57, C. C. P., as to 
the real party in interest, and also sec. 68, Act of 1968-69, 
which, instead of requiring the action to be brought in the 
county where the defendant resides (as under C. C. P.,) al 
lows the plaintiff to bring it in the county in which he or the 
defendant resides. This the court is not at liberty to do. 
True, in this particular case the action is-localized by sec. 68, 
C. C. P., Bat. Rev., that is, fixed in the county where admin- 
istration is granted, but the principle is general, and would ex- 
tend to transitory actions, and enable plaintiffs to select any 
county without reference to the residence of either the plain- 
tiff or the defendant. 

Judgment below reversed, and judgment that defendant go 
without day and recover his costs. 


Per Curiam. J udgment reversed. 
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W. P. WOORE c. THE NORTH CAROLINA RATLROAD COM- 
PANY, 


Where a cause of action survives, the action does not abate by the death 
of the plaintiff ipso sacto, but only upon the application of the party 
aggrieved ; and then only in the discretion of the court, and ina time 
to be fixed, not less than six months, nor more than one year from the 
granting of the order. 

Where a plaintiff, during the pendency of an action assigned his interest 
therein to a third party, and then died: J/eld, (the cause of action 
surviving.) that the court below did not err in permitting the record 
to be amended, so as to make the assignee a party plaintiff. 


The statute prescribes no time in which such amendments shall be made; 
and the court may, in its discretion, allow it at any time before the 


action has abated, 


Civu. Action, tried before Sehenci:, J, at Spring Term, 
1875, of Canarrus Superior Court. 

The action was commenced in the name of W. P. Moore 
to recover the value of five bales of cotton, and was ‘prose- 
cuted in his name until Fall Term, 1875, when the death of 
the plaintiff was suggested upon the record. At July Term, 
1873, on motion of the plaintiff’s counsel, J. H. Carmer was 
made a party plaintiff. Afterward the defendant was upon 
inotion allowed to file a supplemental answer denying that 
Carmer was the lawful administrator of the original plaintiff, 
and setting up a counter-claim against the deceased. At Fall 
Term, 1873, the case was placed upon the civil issue docket in 
the name of J. H. Carmer, assignee of W. P. Moore, but it 
cid not appear how the change was made, nor did the record 
contain any order to that effect. 

At July Term, 1875, the defendant moved the court that 
the action be abated, because of the death of W. P. Moore, 
and for want of an administrator. The counsel originally 
representing Moore claimed that Carmer was the assignee of 
Moore ; but produced no written transfer; and suggested that 
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the entry making Carmer a party plaintiff as the administra- 
tor of Moore was a mistake, and that the entry should have 
been “J. H. Carmer, Assignee, &c.,” and moved the court to 
amend the record to that effect, nune pro tune. 

In support of the motion to amend, the plaintiff filed the 
following aftidavit : 

“John E. Brown, one of the attorneys for the plaintiff, 
maketh oath that said suit was commenced in the name of W. 
P. Moore. That afterward the said Moore assigned the cause 
of action to J. H. Carmer, and died. That the death of said 
Moore was suggested at Fall Term, 1872, and at Spring Term 
1874, J. H. Carmer was by mistake made party plaintiff, as 
administrator of W. P. Moore, which mistake was, on motion 
of counsel, corrected at Fall Term, 1873, as appears upon the 
trial docket ; Lut said correction was not made by the Clerk 
upon the minute docket through inadvertence or mistake. 
That said J. H. Carmer, as aftiant is informed and believes, is 


the real party in interest and entitled to prosecute said suit.” 
The motion was resisted by the defendant but allowed by 


the court. 

It was admitted that at Fall Term, 1872, when the death of 
Moore was suggested, he was in fact dead.; and that Carmer 
was never his administrator. 

The docket does not show any motion to correct any alleged 
error until the one now made; nor did the defendant’s coun- 
sel have any knowledge or notice of such motion. From the 
judgment of the court allowing the motion to amend, the de- 


fendant appealed. 


Barringer and Shipp & Bailey, for the appellant. 
No counsel cexntra, in this court. 


Bynum, J. The death of the plaintiff, Moore, was sug- 
gested at Fall Term, 1872, and at Spring Term, 1873, Carmer 
was made plaintiff, as the administrator of Moore, and the 

34 











‘court and in a time to be fixed, not less than six months nor 
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case so stood upon the docket until the Spring Term, 1875. 


- The defendant, at that Term, moved that the action be abated, 


because Carmer was not the administrator, and there was no 
party plaintiff. This motion was met by a counter motion of 
the counsel of Carmer, to amend the record nune pro tunc, 
by making Carmer the plaintiff as assignee of Moore ; instead 
of administrator. In support of this motion an affidavit of 
the counsel of Carmer, was read, to the effect that Moore, 
previous to his death, but after the institution of the action, 
assigned his claim to Carmer, and that the amendment of 

> ’ 
Spring Term, 1873, inadvertently made Carmer, plaintiff as 
administrator, instead of as assignee, as was intended. 

When the cause of action survives the suit does not abate 
by the death of the plaintiff, but only on the application of 
the party aggrieved, and then only in the discretion of the 


more than one year from the granting of the order. C. C. 
P., sec. 64 (3). So the action had not abated, but was still 
pending. 

The power of the court to make the amendment requested, 
is unquestionable, for it is- conferred by statute expressly. 
By sec. 64 (1), C. C. P., it is provided: First, In case of death, 
marriage or other disability of a party, the court, on motion 
at any time within one year thereafter, or afterwards, on a 
supplemental complaint, may allow the action to be continued 
by or against his representative or successor in interest. And 
Second, “in case of any other transfer of interest, the action 
shall be continued in the name of the original party, or the 
court may allow the person to whom the transfer is.made, to 
be substituted in the action.” The amendment was made un- 
der the second clause of this section. It prescribes no time 
within which the amendment shall be made, and it would seem 
clear that the court, in its discretion, may allow it any time 
before the action is abated, without reference to the life or 
death of the original plaintiff. But even if the motion of the 
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plaintiff had been made under the first clause of the 64th 
section, (which however, we think applies to parties who had 
not parted with their interest in their life time,) yet we would 
be disposed to treat the affidavit of Mr. Brown as a supple- 
mental complaint, in order to support the amendment. Se 
qureungue wa data, the amendment was proper. 

There is no error. 


Per Curtam. Judgment affirmed. 


STATE er rel. JOHN BROWN and others +. JOEL PIKE, Adm’r, of 
MADISON BROWN and JOAB NEESE, 


\ judgment against an Administrator on his official bond since the Act 
of 1844, Bat. Rev. chap 43, sec. 10, is conclusive against the surety, 
both as to the debt and as to the assets sufficient to pay it, whether 
the surety was a party to the action or not. 


#The cases of Armistead vy. Hammond, 4 Hawks 339: Me Keller v. Bowell, 
Ibid 34, 7 Jones 242; Bond v. Billups, Tbid 43, and 8 Jones 423, cited 
and approved.) 


The action is brought by the distributees of the intestate 
of the defendant Pike, against him as administrator on his 
official bond, to which the other defendant, Neese, is one of 
the sureties, (the other being insolvent,) to recover the amount 
of a judgment, heretofore obtained by the plaintiffs against 
said Pike, in the Court of Equity. 

It appears that in 1868, the plaintiffs filed: a bill in Equity 
against the administrator Pike for an account and settlement 
of the estate of his intestate, Madison Brown, who died in 
1862; that in this suit a reference was had and the account 
stated, which being returned to court, the plaintiffs recovered 
judgment for the sum of $482.58, at the same time fixing the 
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administrator with assets to that amount. The defendant 
Neese was not a party to this suit in Equity No part of this 
judgment has ever been paid, and this action is brought to 
recover payment thereof. 

The material allegations of the complaint were admitted in 
the answer. The defendants’ grounds of defence are fully 
stated in the opinion of the court. Neese, the surety, con- 
tends, that as he was not a party to the proceeding in Equity, 
he ought to be allowed to show in this suit, that Pike had fully 
administered the assets of his intestate, and that the judgment 
of the Equity Court was erroneous. 

His Honor held, that Neese was concluded by the judg- 
ment against his principal, Pike, and that the plaintiffs were 


entitled to recover. Judgment accordingly. From this judg- 
ment the defendants appealed. 


Scales & Scales, for appellants. 

The question is, whether the decree against the administra- 
tor in a cause in which the security was no party, is conclusive 
against the security in a suit upon the administrator’s bond. 

Vunhook vy. Barnett, 4 Dev., 268 ; Justices of Cumberland 
vy. Bowell and Campbell, 4 Hawks., 34; Chairman of Meck- 
lenburg County Court v. Clark & ‘prings, 4 Hawks., 43, 
all settle the question, that it was neither conclusive, prima 
Jueie, nor any evidence at all against the security, at least as 
to assets. This was settled law up to the enactment of the 
Legislature in 1844, to be found in Bat. Rev., chap. 43, see. 
10. The plaintiffs case rests on this statute, which is in dero- 
gation of the common law and must be strictly construed. 
There has been no adjudication of the question since. In 
Bond vy. Billups, 8 Jones, 423, the court do not decide the 
question. The words of the statute are, that it “shall be ad- 
missible and competent for or towards proving ;” but this is 
very different from saying it shall be conelusive, as was said 
in the court below. “The security made no agreement by 
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the nature of his contract, to be concluded by a judgment or 

2eree against his principal. He ought, of course, to be bound 
only upon the assignment and proof of a breach of the con- 
dition in a suit against himself.” MceAeller v. Bowell, 4 
Hawks., 34. 

Seott & Caldwell, contra: 

I. The jury find by their verdict that there is a breach of 
the defendant’s bond. 

This is the only real issue raised by the answer, and it has 
been disposed of by the verdict of the jury. 

II. The defendant Neese does not set up any defence in his 
answer which would entitle him to have the issue asked for 
submitted, or to offer proof upon it if submitted. 

Punkin v. Allison, 64 N. C. Rep., 673, was a judgment at 
return term, notwithstanding the answer. The court say: 
“We do not see that the answer states any sufficient defence,” 
&c. The court refused to disturb the judgment. 

The answer admits the judgment and does not attack it by 
any direct allegation of fraud or mistake, but only by a gen 
eral allegation of errors and oppression, which are not suf- 
ficient to falsify or surcharge. 

The only evidence which could have been received from 
Neese to sustain his issue, would have been evidence to im- 
peach the judgment ; but none such was offered, nor could it 
have becn received unless upon sufficient allegations in the 
answer—such as fraud, error or mistake, setting out the par- 
tienlars therein. 

{If. The answer is insufficient as a bill to surcharge and 
falsify. 

The admissions of the answer destroy every allegation at- 
attempted therein as a defence. 

If it be true, as admitted, that plaintiffs have a judgment 
against the administrator, Joel Pike, that judgment fixes him 
with a surplus for distribution, and such judgment while it 
stands unimpeached, is evidence against the security, Neese, 








IN THE SUPREME COURT. 








STATE ex el, BROWN and others «. Pixs, Adm’r. 








and entitles the plaintiff to recover, and no issue is necessary. 
Bat. Rev., chap. 44, see. 10. 


Bynum, J. The judgment must be affirmed. Prior to 
1844, a judgment against the administrator was conclusive 
evidence both of the debt and of assets. But as to the surety 
upon the administration bond, who was not a party to the 
action, it was no evidence whatever of assets, but was coneln- 
sive of the debt only. As to him, the judgment was res tnter 
alios judicata. Armistead v. Iammond, 4 Hawks, 359 ; 
McKeller v. Bowell, 4 Hawks, 24; 7 Jones, 242; Bond v. 
Billups, 8 Jones, 423 ; 4 Hawks, 43. 

The act of 1844, Bat. Rev., chap. 43, sec. 10, introduced a 
change in the law of evidence. The act provides that in 
actions brought upon official bonds of administrators, and 
others there named, “when it may be necessary for the 
plaintiff to prove any default of the principal obligors, any 
receipt or acknowledgment of such obligors, or any other 
matter or thing, which by law would be admissible and com- 
petent for or toward proving the same as against him, shall 
in like manner be admissible and competent against all or any 
of his sureties who may be defendants, with or without him 
in said action.” 

The only natural and reasonable construction of this act is, 
that when the evidence was conclusive against the principal, 
prior to the act, it became “in like manner” conclusive 
against the sureties, after the act. The judgment was there- 
fore conclusive against the surety, both of the debt and of 
assets sufficient to pay it. Such was the law of evidence when 
the surety executed the bond, and he cannot complain. 


Per Curiam. Judgment aftirmed. 
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STATE ex rel. C. H. COFFIELD, County Treasurer, ». K, M. Me- 
NEILL, Sheriff, and others, 


The condition of the bond securing the faithful collection of the public 
taxes, given by a sheriff in September, 1874, who was elected the 
preceding August, embraces the taxes to be collected for the fiscal 
year preceding the Ist of April, 1875, and not the taxes due and col- 
Jected for the year ending April, 1874, The collection of the latter 
is secured by his former bond, if he was sheriff at that time. 

(Fitts v. Hawkins, 2 Hawks 344; Poole v, Cox, 9 Ired. 69; and Perry v. 
Campbell, 63 N. C. Rep. 257, cited and approved.) 


Crvit Action, tried on demurrer before Buaton J at Spring 
Term, 1875, of the Superior Court of the county of Harnerr. 
The following are the substantial facts as contained in the 


statement of the presiding Judge. 
The action was instituted upon the official bond of K. M. 


MeNeill, Sheriff of Harnett county, executed in September, 
1874, to recover a balance of taxes due the county on the tax 
list of 1874. 

McNeill was first elected in August, 1872; served one term 
of two years, and was re-elected in August, 1874. Upon his 
re-election he qualified by taking the oath of oftice and giving 
the bond in suit. The sureties upon this bond are not the 
same as those upon the bond of September, 1873. 

A demurrer was filed by the defendants specifying some 
ten or twelve grounds of demurrer. His Honor allowed the 
plaintiff to amend ad Uibitum. The defendants were allowed 
to amend their demurrer by alleging that the action should 
have been instituted on the bond of 1873, for the taxes of 
1874, and not upon the bond of 1874. 

The counsel for the defendants insisted that the defendants 
were not liable on the bond in suit, for the tax lists of 1874, 
which had gone into the Sheriffs hands previous to his last 
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election and previous to the execution vf said bond. That 
’ if some one else had been elected Sheriff in'1872, and Mc- 
Neill had been elected for the first time in 1874, after the 
tax lists of 1874, had gone into the hands of his predecessor, 
they would not have been liable, and that consequently they 
ought not to be effected by the circumstance of his relation to 
a second term, which was entirely distinct from the first and 
ought not to be connected with it, so as to affect them. 

It was insisted by the plaintiff that while it was true that if 
some one else had been elected Sheriff in 1872, neither Mc- 
Neill nor his sureties would have been liable for the tax list 
of 1874, as it would not have been his duty to collect it ; yet 
the fact was that McNeill was elected in 1872, and so it was 
his duty to collect the tax of 1874; that by his re-election he 
became his own successor and that the bond he gave in 1874, 
was cumulative and additional security, for any breach of duty 
which occurred subsequent to the execution thereof. 


Upon the hearing the court sustained the demurrer and dis- 
missed the action, and the plaintiff appealed. 


A. D. McLean and Bushee & Bushee, for appellant. 
Neii McKay, Guthre: and McKay, contra. 


Bynum J. The taxable property in this State is required 
by law to be listed as of the first day of April in each year, 
and the taxes are due thereon for the year preceding the said 
first day of April. The tax lists are to be made out, revised 
and delivered to the Sheriff on the first of July following, 
and the taxes are by him to be collected and paid over to the 
State for State dues, by the first of December, and to the 
County Treasurer, for county dues, by the eighth of January 
following, These taxes are all due for the year preceding the 
said first day of April. Bat. Rev. chap. 102. These tax 
lists so delivered to the Sheriff, by express law, have the force 
and effect of judgments and executiors against the tax payers. 





—_——_. 


That 
Me- 
‘ the 
sor, 
they 
in to 
and 


t if 
Mc- 
list 
yet 
vas 

he 
74, 
ity 


is- 


JANUARY TERM, 1876. 


Srate ex rel. Corrigin, Co, Teas., », Mc VEIL, Sheriff, and others 


In our own ease, the tax lists were in fact delivered to the 
Sheriff in July, 1874, as prescribed by law, but they anthor- 
ized him only to collect the taxes for the taxable year, be- 
ginning on the first of April 1873, and ending on the first of 
April, 1874. 

The sheriff was elected in August, 1874, and gave the bond 
sued on in September, 1874, as prescribed by law. The con- 
dition vf this bond was, uot to collect and pay over the taxes 
upon the lists placed in the hands of the sheriff in office in 
July, 1874, but the taxes due for the year preceding the first 
of April, 1875, and the lists of which would not come to his 
hands until July, 1875. The doctrine of cumulative bonds 
does not apply ia this case, but only where successive bonds 
are required tu be given for the same term of office. In such 
cases all the bonds are answerable for any default made during 
the term. The claim of the plaintiff here is based on the idea 
that, where the terms of office accumulate upon the same 
person by successive electidns, a‘ bond given is good for any 
default made during any one of the terms. That is confound- 
ing plain distinctions. The question is simplified by consid- 
ering that the sheriff was elected for the first time in August, 
1874. Ie then had nothing to do with the tax lists of the 
preceding year, which ended on the first of April, 1874, and 
before his election. The clerk, as required by law, had de- 
livered these lists to his predecessor, who alone had authority 
to collect the taxes. The law has made no provision for 
transferring the tax lists to the new sheriff, as is provided for 
delivering prisoners and certain writs. If the new sheriff re- 
ceives the lists and collects the taxes, it must be by some pri- 
vate arrangement between his predecessor and himself, which 
being unauthorized by law, cannot bind his sureties. For if 
it did bind them, they would be bound for three years instead 
of two, the terin of office. Fitts v. Huwkins, 2 Hawk., 394; 
Poole v. Cox, 9 Lred., 69. 

If the sheriff is re-elected, as it happened in this case, he is 





_IN THE SUPREME COURT. 





Dixon v. ('H® RicaMOND & DANVILLE AILROAD Co. 








then bound to collect the taxes of the preceding year, but this 
-is by virtue of his former election, and under .he responsibility 
of his old bond. The duty of collecting taxes is not an inci- 
dent to the oftice of sheriff, though ordinarily discharged by 
that officer. The duty, therefore, does not terminate with the 
office, but he is bound to go on and collect the taxes after his 
term of office of sheriff has expired, and the sureties upon his 
bond are liable for the money by him collected, or that should 
have been collected, after that time. /’erry v. Campbell, 63 
N. C. Rep., 257. The plaintiff here had a plain remedy upon 
the bond of 1873. 
There is no error. 


Perr Curiam. Judgment affirmed. 


M. C. DIXON ». THE RICHMOND & DANVILLE RAILROAD 
COMPANY. 


A shipped from Boston, Mass., in good order and condition a piano, to 
be delivered at Greensboro’, N, (. The piano was in good order 
when it reached New York; and, nothing appearing to the contrary, 
it was also in like good condition -when received by defendant's 
agent, but was de'ivered at Greensboru’ to A, greatly damaged: J/eld, 
that the burden of proving that the piano was damaged on some other 
of the connecting lines of road, and not their ewn, rested witu the 
defendants, who, failing so to prove, are responsible to the plaintiff 
for the injury to his piano, 


Civu Action for damages, originally commenced before a 
Justice of the Peace, and carried un appeal to the Superior 
Court of Guitrorp county, where it was tried before Herr, 
J/., and a jury at December Term, 1875. 

The plaintiff instituted the action to recover the sum of two 
hundred dollars damages, on account of injury to a piano 
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forte, shipped by the plaintiff over the railroad of the defen- 
dant. 

The plaintiff testified: In September, 1873, he shipped from 
the city of Boston, v/a certain lines, including that of the de- 
fendant, to Greensboro’, a valuable new piano, in good order, 
which cost $600 at the manufactory. The piano was boxed 
up and was shipped hy him in person, and he tovk a receipt 
therefor without reading the same, or having any of the con- 
ditions or limitations, therein, called to his attention by the 
agent at Boston, but supposed he was taking a receipt for the 
shipment of his piano to Greensboro’. He made no agree- 
ment whatever with the agent, but delivered the piano and 
took a receipt therefor in the regular course of his business. 


The receipt, through mistake, was made out to G. W. Morris, 


who was the manufacturer in the city of Boston, and who sent 
the piano to the depot for the plaintiff. Hedid not consent 
to the limitations and conditions in the receipt. 

The following is a copy of the receipt : 

“ Boston and Providence Railroad Corporation. New 
York, Providence and Boston Railroad Corporations, owners 
of steamboats ronning between New York and Stonington, in 
connection with New York, Providence and Boston Railroads. 

J. W. Richardson, Agent, 184 Washington street; W. H. 
Morrell, Freight Agent, B. & P. Railroad. 

M. C. Dixon, Greensboro, N. C., ) 
Vila | Received from G,. W. 
Old Dominion Line to Richmond, > Morris, one Piano Forte 

Va, via Rh. & D. RR. toy boxed. 

Greensboro. J 

Marked and numbered as above, to be transported by the 
Boston and Providence Railroad Company to Providence, and 
thence by the New York, Providence and Boston Railroad 
Company to Stonington, and thence to New York by the 
owners of steamboats running between New York and Sto- 
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nington, in connection with the New York, Providence and 
Boston Railroad Company. 

To be delivered to said companies in manner following, 
to-wit: By the said Boston and Providence Railroad Com- 
pany at Boston to the agent of said New York, Providence 
and Boston Railroad Company; by the agents of said New 
York, Providence and Boston Railioa.’ Company at Stoning- 
ton, to the agents of said owners of 
tween New York and Stonington, in con..ection with the New 
York, Providence and Boston Railroad Company; and hy the 
said owners of steamboats running between New York and 
Stonington, in connection with the New York, Providence and 
Boston Railroad Company at the city of New York to ——— 
on payment of freight therefor, in like good order and condi- 
tion as when received by them, respectively, (dangers of the 
seas, of fire, water, breakage and leakage excepted,) and no 
package’ whatever, if lost, injured or stolen, to be deemed of 
greater value than two hundred dollars, unless specifically re- 
-ceipted for at a greater valuation. 

And in case of any loss, detriment or damage done to, or 
sustained by any of the property herein reecipted for, during 
‘such transportation, whereby any legal liability or responsi- 
bility shall or may be incurred, that Company shall alone be 
held responsible therefor in whose actual custody the same 
may be at the time of happening of such loss, detriment or 
damage. 

It is understood and agreed that the property herein re- 
«eipted for, or any part thereof may be carried on the decks 
of the steam-boats from Stonington to New York. 

W. H. MORRELL, 

Agent for the above named Companies and owners, severally 
cand not jointly.” 


The plaintiff further testified that when the piano was 
opened upon its arrival at Greensboro’, it was badly damaged. 
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There was other evidence on the part of the plaintiff tend- 
ing to show that the piano was damaged before it was deliv- 
ered to him at Greensboro, and that the damage amounted to- 
two hundred dollars. 

Robert Vernon was introduced as a witness for the defen- 
dant: He is the agent of the defendant -at the Greensboro 
depot. He collected the freight for the whole line of ship- 
ment from Boston to Greensboro. When the defendants re- 
egived the ,ivao at New York, they givea reczip t ee, to'e 
shipped at the owners risk, and that the receipt given by the 
defendant to Ogburn (agent of the plaintiff) for the plaintiff 
set forth the fact that the piano had been shipped at the 
owners risk. The words “QO. R.” were abbreviations for 
“owners risk.” The bill of lading and receipt given by the 
defendant to the New York agent showed that it had been 

. received in New York by the defendant from a steamboat 
running between New York and Stonington, in connection. 
with the New York, Providence and Bo.ton Railroad 
Company. 


One Kelly, an agent of the defendant was introduced and 


testitied: He delivered the piano to Ogburn, the agent of the 
plaintiff, at Greensboro. That it was. apparently in good 
order. The box bore marks of rough usage. 

The plaintiff was re-called and testified: That he did not 
ship the piano at his own risk. There was nothing said about 
it to him by the Boston agent. He had no understanding of 
that kind with auy one connected with either of the lines over 
avhich it was to pass. 

Csgvurn was recalled aud testified: He did not know 
what “ O. R.” meant, on the receipt given him by the defen- 
dant’s agent at the depot. Nothing was said about the piano 
being shipped at the owner's risk, when he received it and paid 
the freight. 

It does not appear from the plaintiffs receipt that the piano. 


was shipped “ O. R.” 
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The plaintiff's counsel requested his Honor to charge the 


jury: 

1. That if they should find that the receipt for the piano 
was a special contract between the plaintiff and defendant, 
then the burden of proof was upon the defendant to show 
that the damage done the piano, was within the exceptions con- 
tained in the receipt, and that the o#“* was upon the defen 
dant to show that there was no negligence. 

2. The defendants having shipped the piano over their road 
in consequence of the receipt given by the plaintiff in Boston, 
and having collected the freight for the whole line or route, 
was evidence to go to the jury that it was « connecting line 
from Boston to Greensboro for the transportation of freight, 
and that there was an arrangement between the said lines and 
the defendant for the shipment of freight, and if the jury 
should find that there was such an arrangement between the 
said companies, and the piano was delivered at Greensboro in 
a damaged condition, the plaintiff is not bound to ascertain 
upon which one of the lines the damage accrued, but can sus- 
tain his action against the defendant. 

His Honor declined the instructions prayed for, but charged 
the jury: 

1. That it was the duty of the plaintiff to show upon which 
one of the lines the damage to the piano accrued, and unless 
they were satisfied that it accrued on the defendant’s road, the 
defendant is not liable. 

2. That if the jury should be satisfied that the damage to 
the piano accrued on the defendant’s road, they were restricted 
in their estimate of damages to the piano, to the proportionate 
amount of the same to two hundred dollars, the limited 
amount of liability, as expressed in the receipt, and that the 
jury could not go beyond two hundred dollars valuation of the 
piano, in assessment of damages. 

3. That the receipt taken by the plaintiff for the piano, in 
Boston, was an express contract between him and the railroad 
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vompany, and that he was bound by its provisions, limitations 
and exceptions. 
The jury rendered a verdict in favor of the defendant. The 


plaintiff moved for a new trial. Motion overruled. Judg- 


ment and appeal by the plaintiff. 


Mendenhall & Staples, for the appellant. 
Morehead, contra. 


Reape, J. A continnous line, whether of one road, or of 
several, and connecting lines, are not one and the same thing. 
We have instances of both in this case. The receipt given at 
Boston for fhe piano, undertakes to transport it to New York 
city over two railroads and one steamboat line. This is an 
instance of a continuous line composed of several. Their 
liabilities as among themselves, depend upon their agreement, 
with which the plaintiff has nothing to do. Their liabilities 
to him are those of common carriers. But this is not impor- 
tant in this case; as, for aught that appears, all that was 
undertaken by that receipt has been performed—the safe de- 
livery of the piano at New York city. So, that receipt has 
but little to do with this action. , 

From New York to Greensboro’ there seems to be no con- 
tinuous line in the sense just noticed; but only connecting 
lines in the sense, that where one ends another begins. They 
are separate and distinct from each other, except that, to save 
the shipper the necessity of having a receiving and forwarding 
agent at the end of each line, one line delivers to another; 
and the delivering line takes from the receiving live a receipt. 
The receipt specifies the condition of the article, as “in good 
order,” “in bad order.” If the contents and condition are 
unknown, liability may be guarded against by a stipulation, or 
by an examination. It is important that these precautions 
should be observed, because by them the shipper will be able 
to know and prove on whieh line an injury has accrued. And 
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only in this way can the shipper know, unless he accompany 
the article all the way. And it is negligence in a receiving 
line not to take these precautions. And, failing to take them, 
the receiving line is presumed to have received the article in 
good order. If this were not so, then shippers would be at 
the mercy of the carriers, 

Apply these principles to this case: ~The piano was shipped 
in good order at Boston; passing over several lines, it came to 
the defendant’s hands in good order, as is to be presumed, the 
burden being uyon him, and he not having shown the con- 
trary, and he delivered it in bad order. Laughlin v. Chicago 
& V. W 7. 22. Ce., 28 Wisconsin, 204. 

There is error. 


Per Curiam. Venire de novo, 


SAMUEL BEAVAN & CO. ¢. R. A. SPEED. 


The owner of a homestead can part with it only by the formalities pre- 
scribed by law. Such owner is not the only object of solicitude and 
care in our fundamental law; but the w fe, if there be one, and 
children, if there be any have rights in the homestead fixed by the 
Constitution, which cannot be divested, save in the manner prescribed 
by that instrument, 

Therefore, where a judgment was obtained on a promissory note, in 
which it was stipulated that ‘‘the maker and endorser each hereby 
waive the benefit of the homestead exemption as te the debt evid.nced 
by this note,” the maker of the note having at the time a wife and 
children: Jf arce Del? that na releyse af the rient ta the homestead 
was thereby effected, and that the same could not be sold under an 
execut on issuing on said judgment. 


(Abbott v. Cromartie, 72 N. C. Kep 292, cited and approved.) 


Morton in the cause, heard before Watts, J, at Fall Term, 
1875, of the Superior Court of Frankiiy county, npon the 
following : 
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CASE AGREED: 


The defendant R. A. Speed is seised and possessed of a 
tract of land lying in Franklin county, containing three hun 
dred and seventy acres, and was so seised and possessed at the 
adoption of the present constitution. 

2. The defendant’s wife is seised, and possessed in her own 
right, of a tract of land situated in Franklin county, contain- 
ing six hundred acres, on which are the dwelling house and 


other houses occupied and used as a residence by the defen- 
dant and his family ; (consisting of a wife and several infant 
children,) and was so seised and possessed at the time herein- 
after mentioned. 

3. The defendant, R. A. Speed, on the third day of Novem- 
ber, 1870, executed to the plaintiffs his promissory note in 
words and figures as follows, to-wit: 


“$457.15. Ilenverson, N. C., Nov. 15, 1870. 
Four months after date I promise to pay to the order of 
Samnel Beavan & Co., Four hundred and fifty-seven 15-100 
dollars; payable and negotiable at the office of Dunn, Todd & 
Co., Baltimore, value received, without offset ; the maker and 
endorser each hereby waive the benefit of the homestead ex- 
emption as to the debt evidenced by this note. 
Witness — hand this — day of —, 187—. 
[Signed] R. A. SPEED.” 


4. At Fall Term, 1872, of the Superior Court of Franklin 
county, the plaintiff obtained judgment for the amount 
of said note, against the defendant. Fxeention was isenad 
on said judgment, returnable to Spring Term, 1873, of said 
court. 

5. That James C. Wynne, sheriff of said county, after 
receiving the aforesaid execution and before levying the same, 
summoned appraisers to allot the defendant his homestead. 
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The appraisers allotted to the defendant the tract of land 
aforesaid, containing three hundred and seventy acres, valuing 
the same at the sumof one thousand dollars. The report of 
the appraisers was returned by the sheriff to Spring Term, 
1873, of said court, and also the execution, upon which was 
the following endorsement: “ Homestead allowed; no pro- 
perty in excess of the homestead, to satisfy the within exe- 


cution.” 

6. At the next term of said court the plaintiffs after due 
notice to the defendant, entered a motion to set aside said 
allotment. 

It is agreed that if upon the above state of facts, the court 
shall be of the opinion that the defendant is not entitled to 
the aforesaid tract of land as a homestead, as agaiust the plain- 
tiff in this action, then there shall be a judgment setting aside 
- gaid allotment and directing the sheriff of said county to sell 
the same or so much thereof as is necessary to satisfy the 
aforeraid judgment. But if the court shall be of a different 
opinion, then this proceeding shall be dismissed at the cost of 
the plaintiff. 

Upon the hearing of the case the court held that the defen- 
dant was entitled to a homestead, and rendered judgment 
against the plaintiff according to the case agreed. From this 
judgment the plaintiff appealed. 


Davis and Cook, for the appellant. 
Edwards and Batchelor & Son, contra. 


Serre, J. On the third day of November, 1875, the de 
fendant made and executed to the plaintiffs his promissory 
note, in words and figures following, to wit: 


“$457.15. Henverson, N. C., Nov. 3d, 1875. 
Four months after date I promise to pay to the order of 
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‘ 


Samuel Beavan & Co., Four hundred and fifty-seven dollars 
and fifteen cents, payable and negotiable at the office of 
Dunn, Todd & Co., Baltimore, value received, without offset, 
the maker and endorser each hereby waive the benefit of the 
homestead exemption as to the debt evidenced by this note. 
Witness — hand this — day , 187—. 


R. A. SPEED.” 


Can the benetit of the homestead exemption be waived in 
this manner? “Every homestead, &c., not exceeding the 
value of one thousand dollars, shall be exempt from sale under 
execution or other final process obtained on any debt. Con- 
stitution, art. 10, sec 2. 

“Src. 3. The homestead after the death of the owner thereof, 
shall be exempt from the payment of any debt during the mi- 
nority of his children, or any one them.” 

“Sec. 5. If the owner of a homestead die, leaving a widow 
but no children, the same shall be exempt from the debts of 
her husband, and the rents and profits thereof shall enure to 
her benefit during her widowhood, unless she be the owner of 
2 homestead in her own right.” ' 

“Src. 8. Nothing contained in the foregoing sections of this 
urticle shall operate to prevent the owner of a homestead from 
disposing of the same by deed; but no deed made by the 
owner of a homestead shall be valid without the voluntary 


signature and assent of his wife, signified on her private ex- 


amination according to law.” 

These provisions of the Constitution, adopted for the first 
time in 1868, effected a radical change in our former system 
of laws, and this court, in furtherance of the object in view, 
has given to them the most liberal construction. 

Counsel cited authorities from other States, to the effect 
that the homestead could not be thus waived. While it is 
always satisfactory to find a position supported by authority, 
we do not feel the need of it in this instance. We have 
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quoted the provisions of the Constitution bearing upon the 
question at issue, and we are content to rest our conclusion 
upon the plain and obvious meaning of the words, which 


leave no room for construction. 

It is clear that the owner of a homestead is not the only 
object of solicitude and care in our fundamental law, but the 
wife, if there be one, and children, if there be any, have rights 
in the homestead, fixed by the Constitution, which cannot be 
divested save in the manner prescribed by that instrument, 
to wit: by the deed of the owner, accompanied by the volun- 
tary signature and assent of his wife, signified on her private 
examination, according to law. The case agreed states that 
the defendant has a wife and several infant children. 

This is justly considered one of the most bencticient pro- 
visions of the Constitution. But the construction contended 
for by the plaintiff, if adopted, would entirely defeat 
it, and would enable a thriftless husband, by a dash 
of a pen, to turn his wife and children out of house and 
home. 

It is stated in the case agreed that the wife has lands in her 
own right, and could not therefore claim a homestead in the 
lands of her husband. She now has lands; non constut, that 
she will have lands, in her own right, when she becomes a 
widow. 

In Abbett v. Cromartie, 72 N. C. Rep. 292, this court has 
held that a defendant, entitled toa lannestonl in certain lands, 
which have been sold under an execution against him, is not 
estopped from claiming his homestead, by nomngting a lease 
for the same land from the purchaser at cxccution whe. Ab 
it is said, “ the defendant owned the legal estate in the all 
and the Constitution confers no new estate upon him, but only 
confirms an existing one, to the extent therein expressed, and 
restricts his powers of alienation and to charge it with his 
debts. Having then the estate in the land, exempt from 
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execution, he can part with it only bu the formalities pre- 
scribed by law.” 

His Honor in the Superior Court held, that the defendant 
did not waive his honestead by the recital to that effect, in 
the note upon which this action is founded, and in this opin- 
ion we concur. Let judgment be entered here, dismissing the 
action at the cost of the plaintiff, according to the case agreed. 


Per Curtam. Judgment affirmed, and action dismissed. 


STATE vc. W. H. H. HOUSTON and others. 


It is competent fora Judge of the Superior Court to authorize the shenff, 
or any other person, to take a recognizance from a defendant for his 
appexrance at the next term, to answer, &c,, his Honor having first 
fixed the amount of such recognizance, —. 

Aithough the recognizance authorized to be taken is put in the form of 
a bon, with conditions, signed and: sealed by the defendants, yet it 
is valid us a recognizance 


(State v. Edney, 2 Winst, 71, cited and approved.) 


Scrre Factas, on a forfeited recognizance, heard before 
Judge Schenck, at Fall Term, 1875, of the Superior Court of 
MECKLENBURG county. 

The defendant Houston had been indicted for forgery, and 
and was in custody when, upon his own affidavit, the case was 
contianel. The court, after such continuinee, made an order 
to discharge him from custody, upon his entering into recog- 
nizance with sureties, in the su:n of twenty-five hundred dol- 
lars, for his appearance at the next term. This he did by ex- 
ecuting a bond, with the other defendants as his sureties, in 
the sum specified and payable to the State of North Carolina, 
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conditioned to be void should the defendant Houston ap- 
pear, &e. 

At the ensuing term he was called and failed, and a judg- 
ment n2s¢ entered against him. To the scire fi efas which 
issued , the defendants plead nu? tél r cord. His Honor 
found that there was such a record, and gave judgment ae- 
cordingly. From this judgment the defendants appealed. 


Shipp & Barley, for defendants. 
Attorney General Hargrove, for the State. 


Reape, J. It was competent for his Honor to authorize 
the sheriff or other person, to take the recognizance of the de- 
fendants for the appearance of the principal defendant at the 
next term, to answer the charge of the State against him, his 
Honor having fixed the amount of the recognizance. And 
although the recognizance authorized to be taken was put in 
the form of a bond with conditions, signed and sealed by the 
defendants, yet it is valid as a recognizance. 

The taking of a recognizance consists in making and attest- 
ing a memorandum of the acknowledgment of a debt due the 
State, and of the .conditions on which it is to be defeated. 
St te v. F:lney, 2 Winst., 71. 

There is no error. Let this be certified. 


Per Crriam. Judgment affirmed. 
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GEORGE W. SWEPSON, to the use of G. W. CLAYTON, v. A. T. 
SUMMEY, Adm’, 


Where, upon an appeal to this court, ne error is assigned, and there is 
no error apparent upon the record, the judgment of the court below 
will be affirmed. 


This was a Motion heard before J/enry. J., at Fall Term, 
1875, of the Superior Court of Buncomee county. 

Notice was issued to the defendant as administrator of W. 
A. Patton, deceased, to show cause why execution de bonis 
propré:s should not be issued against him, judgment absolute 
having been rendered at Fall Term, 1867, in favor of the 
plaintiff on specialty filed against A. B. Chunn & Co., the 
firm being composed of A. B. Chunn, FE. Clayton and the in- 
testate of the defendant. 

After execution was issued, no plea being filed, G. W. 
Clayton paid off the judgment and took an assignment of the 


sume to his own use. The notice to show cause was then is- 


sued and served. No answer to the rule was filed, and the 
ease was continued from term to term for several years, always 
for the defendant, he desiring the evidence of G, W. Clayton, 
who resides in the county, was often there, and who has only 
been away from the county during the last year. The counsel 
alleged that a subpeena had been served upon him, but it did 
not appear in the papers. He did appear once before the 
Court, at Chambers, but was not examined. 

No plea or suggestion of a want of assets was ever ‘made 
upon the original motion for notice to issue. 

It was shown to the court that the defendant had been 
tixed with assets to the amount of the judgment, and that the 
sheriff had failed to find any thing in his hands. 

When the case was called at Fall Term, 1875, the defen 
dant had G. W. Clayton called, and upon his failure to an- 
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swer, the defendant moved the court again to continue the 
case on account of his absence. The motion was refused. 

Upon the intimation of the court that the plaintiff was en- 
titled to execution, the defendant’s counsel then demanded a 
jury, and said he had no ether witness. 

Counsel for the plaintiff stated that he had no objection to 
calling a jury. Clayton was again called, and upon his failure ' 
to answer, the court ordered execution to issue against the 
plaintiff as prayed for. The defendant appealed. 


No counsel in this court, for appellant. 
J. H Merrimon, contra. 


Reaver, J. No reason is assigned by the appellant, why exe- 
cution should not issue ag tinst the defendant de bonis propriis, 
as ordered, and we see none in the record. 

There is no error. This will be certitied. 


Per Curiam. Judgment affirmed. 


REBECCA HAUSER ov. LEVI SAIN and JA OB SAIN, Adm'rs, 


When one person renders services to another, the law implies a promise 
to pay what the services are reasonably worth. The relation of grand- 
daughter and gran:Ifather existing between the plaintiff and the in- 
testate of the defendants, does net rebut the presumption so as to 
throw upou the plaintiff the orus of proving a special contract. 


( Willams v. Barnes, 3 Dev, 343, cited and approved ) 


This was a Civiz Actioy, brought by the plaintiff to re- 
cover the value of certaia services, alleged to have been ren- 
dered the intestate of the defendants; and was tried before 
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Schenck, J, anda jury at Fall Term, 1875, of the Superior 
Court of Linco.n county. 

By consent, the following issue was submitted to the jury: 

Is the plaintiff entitled to recover for services rendered to 
the deceased. If so how much? 

The plaintiff testified: That she was now thirty years of 
age. She was born in 1845. She was a grand daughter of 
the defendants intestate. 

Joseph A. Sain testified: The plaintiff went to John 
Hauser’s; in Mirch, 1864. He heard Hauser, the intestate of 
the defendant, sav two or three times that he had got the 
plaintiff to come and stay with him; that he had nothing to 
give her now, but that she should be well paid for it. He 
heard the deceased say this in 1864, and in 1868. The plain- 
tiff was not present during these conversations. The plaintiff 
remained at the house of the deceased from 1864, until the 
time of his death, in 1874. No one lived there except the 
plaintiff and her grandfather. For two years and a half before 
his death, the condition of the deceased was very bad ; he was 
entirely out of his mind; he would have an axe and a pitch- 
fork by his side to ward off apprehended danger. These 
weapous had to be taken fron him. The -plaintiff cooked and 
washed for, and attended the old man; and, for the last two 
and a half years, “cleaned him as a woman does her baby.” 
He thought the plaintiff's services worth two hundred dollars 
a year. 

Oa cross-examination, the witness testified: The oll man 
worked so.ne, before he became iasane, bat was very feeble. 
The plaintiff raised a cow there, which had a calf, which the 
plaintiff also raised. She also raised two sheep; she took one 
bed to Hauser’s with her. 

One Greenhill, a witness for the defendants, testified: In 
1864, he lived with the deceased, who was his grandfather, 
but left on account of some land, which he desired to culti- 
vate. He was eleven years of age when the pl.intit came 
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there to live. He heard the plaintiff and the deceased say 
that the contract between them was, that the plaintiff was to 
do the cooking, washing and mending, and that she was to live 
there and have all the property she could make, over what 
was necessary for their support. The plaintiff had four or five 
eattle, and raised a little tobacco and sold it. Witness left 
Hauser’s when he was eighteen years of age. 

On cross-examination, the witness stated that he did net 
know what became of the money for the tobacco, and that the 
plaitiff generally bought one dress a year. 

John Davis, a witness for the defendants, testified: On the 
16th of November, 1874, he heard the plaintiff say in the 
presence of the defendant, Levi Sain, that there was no con- 
tract between her and her grandfather as to her services. The 
defendants agreed that she should take her property or charge 
for her services, and that she might make her choice. The 
plaintiff promised to let them know on Saturday. On sale day, 
at the request of the defendants, he qualified her, as to her 
property. It consisted of three cattle, a bed or two, a spin- 
ning wheel and cards, and some other small articles. The 
witness said to her: “ Now, if you take these things, it pays 
the debt,” to which she replied, “ Yes.” 

The evidence as to the conversation that the witness had 
with the plaintiff was received on the ground of corroborating 
Greenhill’s testimony, and not as a proof of payment or re- 
lease, as that defense was not alleged in the answer. 

On cross exanination, the witness stated that the plaintiff 
claimed all the property as her own. 

One Lingerfelt testiiied, that in }is opinion the plaintiff’s 
services were not worth much, as she kep* all she made. They 
might be worth $100 a year, if she kept nothing. He isa 
grand son of the intestate. 

The plaintiff was recalled, and testified: She did not tell 
Davis there was no contract; nor did she agree to take the 
property in place of her services. She did not tell him that 
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she would give up her claim. She merely asserted her right 
to her own property. 

Martin Shultz, a witness for the plaintiff, testified: The 
plaintiff went to Hauser’s during the deep snow in March, 
1864, and that she did all the cooking, washing and mending. 
That at this time in 1864, Mr. Hauser’s daughter, (who had 
been living with him,) died. The plaintiff remained until the 
old man died. He thought the services of the plaintiff were 
worth $50 a year, until the intestate lost his mind ; that they 
were then worth 8100. 

The defendant's counsel resisted a verdict on the ground: 

1. That the action was barred by the statute of limitations. 

. That there was no contract made detween the plaintiff 
und defendant’s intestate, except as stated by Greenhill. 

3. That if no contract wes nade between them, (as Davis al. 
wleged-the plaintiff had told him,) then as the plaintiff was the 
grand daughter of Tlauser, and lived with him, the law 
raised no presumption of a promise to pay. 

The court charged the jury: 

1. That the statute of lia:itations barre d the plaintiff's claim, 
except that part which accrued within three years before the 
action begun. 

2. That if they believed Joseph Sain’s testimony, and were 
satistied from it, that there was a coutract that the intestate 
was to pay the plaintiff, she would be entitled to recover 
Whatever her serviecs were worth within the three years. 

3. That if they believed that the contract between them, 
was as stated by the witness Greenhill, the plaintiff was not 

entitld to recover. 

4. That if there was no special contract as to the services, 
that as the plaintiff was son.e twenty-ix or twenty-seven years 
old when the last services within the statute of limitations 
were rendered, the law raised a presumption of a promise to 
pay what the pluintiff’s services were worth, and that this 
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presumption was not rebutted by the relations of the parties 
or the circumstances of the case. 

Under the charge of his Honor, the jury rendered a verdict 
for the plaintiff for $600, with interest. 

The defendant moved for a new trial. Motion overruled. 
-Judgment and appeal by the defendants. 








Battle, Battle & Mordecai, for the appellants. 
Cobb, and Shipp & Bailey, contra. 






Ropman, J. In regard to a special contract his Honor left 

the question to the jury upon the testimony of the witnesses. 
In regard to an implied contract we see no error in the 
charge. When one person renders service to another, the law 
implies a promise to pay what the services are reasonably 
worth. This is admitted to be the general rule, but it is in- 
sisted for the defendant that the relation of grand daughter 
and grand father, rebutted this implication and imposed on 
the plaintiff the burden of proving an express contract ; other- 
wise it will be presumed that the services were rendered gra- 
tuitously. We can see no reason for this doctrine. The only 
authority cited in support of it, is Wil/iamsv. Barnes, 3 Dev. 
348. That was the case of a son who upon arriving at age 
continued to live with his mother and attend to her business ; 

_ it is put on its special circumstances. The mother had given 
the son two negroes and other property, &c. Apart from the 
sentiment and feeling excited in the heart of the Chief Justice, 
by the special circumstances of that case, which he expresses 
very forcibly, we think the weight of the argument is on the 
side of Judge Daniel, who dissents. No authority is cited in 
either opinion, and the decision of the majority of the court 
admits the general rule to be as we have stated above. There 
is no error in the charge of his Honor, of which the defen- 
dant can complain. We are inclined to think his Honor erred 
-in ruling that the plaintiff ’s right of action was barred by the 
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statute of limitations, except as to the last three years. There 
was no reference to the number of years that the plaintiff was 
to render her services, nor was she to perform these services 
from year to year. So it was indefinite as to time, and her 
right of action did not accrue until her term of service termi- 
nated by the death of her grand father. See Northcot v. 
Cuxper, but upon this question we are not called on to express. 


_ a decided opinion. It is alluded to merely to show that the 


defendant has not been as hardly dealt with by the jury as his. 
counsel seemed on the argument to suppose. 
No error. 


Per Curiam. Judgment affirmed. 


JOHN G. WILLIAMS, Trustee, «. JOSEPH B. BATCHELOR, Ad- 
ministrator, &c,, and others. 


A, after devising to his wife a life estate in all of his prope: ty, and ap-- 
pointing her his sole executrix, devised as follows: ‘‘The same, 
numely, all the said slaves, real and personal estate, at her death, I 
give, devise and bequeath to be equally divided among all my chil-- 
dren then living, and the child or children of any deceased child of 
mine, to take the share of their deceased parent had he or she been 
living at the death of my wife * * * * * *, Thereby give and 
grant unto the executrix of this my last will and testament, full power 


and authority to sell and dispose of any part of my real and personal 


estate, &c,, either for the purpose of partition or division among my 
legatees; or for any other purpose most advantageous for her or their 
interest, &c.” The executrix, during her life, made certain advance- 
menis iv the children of the testator. The son of the testator having 
been so advanced, died, during the lifetime of the executrix, leaving 
children, who survived the executrix: Held, that the share of the 
children of the deceased sen were to be charged with the advance- 
ments made to their father. 


This was a crvit action, tried before Watts, J., at Fall 
Term, 1875, of the Superior Court of Waxe county. 
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The plaintiff instituted an action at Spring Term, 1875, 
- against the defendants, Joseph B. Batchelor, administrator of 
Lewis D. Henry, and also administrator of Margaret M. 
Henry, William S. Mason, Ed. G. Haywood, Margaret H. 
Haywood, D. K. McRae, Jane V. McRae, Sarah C. Manly, 
Thomas R. Waring, Robert P. Waring, Lewis D. Waring, 
Jane V. Waring, Lewis E. Henry, Margaret M. Henry, 
Douglas Bell, individually, and also as executor of Malvina 
D. Bell, Douglas Bell, Jr.. Matthew P. Taylor, and 
assignee in bankruptcy of Matthew P. Taylor, alleging in his 
complaint substantially the following facts : 

That during the month of June, 1845, Louis D. Henry, 
being domiciled in the county of Wake, died, having first 
duly made and published his last will and testament in 
writing, which was properly executed to pass both real and 
personal estate, wherein he nominated and appointed his wife, 
Margaret M. Henry, his sole executrix, and among other 
things devised and bequeathed as follows : 

“T give and devise to my beloved wife, for and during the 
term of her natural life, all the slaves mow in my possession, 
or which are now hired out, or which shall be in my possession, 
or may be hired out, at my death, together with all their 
future increase, and also all my real and personal estate of 
every kind and description, so as aforesaid, for and during her 
natural life. The same, namely, all the said slaves, real and 
personal estate, at her death, I give, devise and bequeath, to 
be equally divided among all my children then living, and the 
child or children of any deceased child of mine, to take the 
share of their deceased parent, had he or she been living at 
the death of my wife. The share or shares of my said estate 
hereby given to my daughters shall be only to the sole and 
separate use of my daughters respectively, so as in no sense to 
de liable to the debts, liabilities, and contracts of their respec- 
tive husbands, either of those married at my death, or who 
may marry thereafter, or of any husband they may ever at 
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any time have in their lives. I enjoin it upon my dear wife 
to see that proper suitable settlements of the same be made 
upon my daughters, drawn up by some lawyer skillful in such 
matters. ’ . - . 9 . ° a 

Item 4th. I hereby give and grant unto the executrix of 
this my last will and testament, full power and authority to 
sell and dispose of any part of my real and personal estate for 
the best pr’ce, tuking always goo security, either for the pur- 
pose of partition or division among my legatees, or for any 
other purpose most advantageous for her or their interest, the 
securities or proceeds of such sales to be accounted for and 
settled in the way and manner the principal is, on each legatee, 
under this my will and subject to the same limitations and 
restrictions.” 

The following is a copy of the will, made a part of the 


complaint : 


“In the name of God, Amen.” I, Louis D. Henry, the of 
city of Raleigh, North Carolina, being in sound mind and 
memory, do ordain this, as my last will and testament, hereby 
revoking and anulling all mamner of wills and testaments by me 
at any time heretofore made. 

Item 1st. I appoint my beloved wife Margaret, the execu- 
trix of this my will, and the guardian of all my minor or in- 
fant children; and of their estate. 

Item 2d. I charge my whole estate with the support and 
maintenance (which is to be of the most ample and sufficient 
and comfortable kind,) of my dear mother-in-law, Mrs. Sally 
Haywood, during her life. 

Item 3d. I give and bequeath to my beloved wife, for and 
during the term of her natural life, all the slaves now in my 
possession, or which are now hired out, or which shall be in 
my possession, or may be hired out at my death, together with 
all their future increase, and also all my real and personal 
estate of every kind and description as aforesaid for and 
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during her natural life, the same, viz: all the said real and 
personal estate, at her death, I give, devise and bequeath to be 
equally divided to and among all my children then living, and 
the child or children of any deceased child of mine to take 
the share of their parents, had he or she been living at the 
death of my wife. The share or shares of my said estate 
hereby given to my daughters, shall be only to the sole and 
separate use of my daughters respectively, so as in no wise to 
be liable to the debts, liabilities, and contracts of their respec- 
tive husbands ; either of those married at my death or who 
may marry thereafter, or any husbands they may have at 
any time in their lives. I enjoin it upon my dear wife, to see 
that proper, suitable, settlements of the same be made upon 
my daughters; drawn up by some skillful lawyer in such mat- 


ters, and, in ease the husband of either of my daughters 
(should my wife have died, without having allotted to the 
same,) shall neglect to have such marriage settlement executed 
for the space of four months after the death of my wife, and 


after her marriage, the share of my said estate, to which his 
wife may be so entitled, shall pay one thousand dollars, to be 
equally divided, to and among my other children then living, 
and the child or children of any deceased child ; and the resi 
due be subject to settlement as above. 

Item"4th. I hereby give and grant unto the executrix of 
this my last will and testament, full power and authority to 
sell and dispose of, any part of my real and personal estate 
for the best.prices; taking always good security; either for 
the purpose of partition or division among my legatecs, or for 
Gay cther vureces meet adrantascous, for her or their interent, 
the securities or proceeds of such nie, to be accounted for 
and settled, in the way and manner the principal is, on each 
legatee under this my will, and subject to the same limitations 
and restrictions. 

Item 5th. I hereby give and bequeath to the Episcopal, 
called “ Christ Church,” Raleigh, five hundred dollars. 
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Item 6th. I hereby give and bequeath to the University of 
North Cirolina, at Chapel Hill, five hundred dollars. 

In witness whereof, I have hereuato set my hand and seal, 
this 23d day of July, A. D., 1845. 

LOUIS D. HENRY, [Seat.] 

Signed, sealed and executed and published in presence of 

Davin W. Stoner, 
C. L. Hrxroy. 
CODICIL. 

I hereby revoke and annul the above two legacies to the 
Episcopal Church, called “ Christ’s Church,” Raleigh, and to 
the University of North Carolina, at Chapel Hill. I also 
hereby direct, that all the property in my aforesaid will devised 
or bequeathed to my daughters, shall be so settled to their sole 
and separate use, as never to be liable to the control, or con- 
tracts, or debts, of any liusband they may respectively have 
at any time, no matter how often they marry. I reiterate this, 
lest it might not have been clearly enough expressed in my 
said will. Done under my hand and seal, Raleigh, 3d Decem 
ber, A. D., 1545. 


LOUIS D. HENRY, [Srat.] 


Said will was admitted to probate at the August Session, 
1846, of the Court of Pleas and Quarter Sessions for the 
county of Wake, when the executr:x thercin named, duly qual- 
itied and entered upon the discharge of her duties. 

That the testator left, him surviving, his wife Margaret M. 
Henry, and the following children, to-wit: Jane Virginia 
McRae, then intermarried with the defendant, Duncan K. 
McRae, Sarah C. Manly, then intermarried to one John H. 
Manly, now deceased, Augusta E. Henry, Louis E. Henry, 
Margaret H. Haywood, then Margaret H. Henry, Mary Henry 
and Malvina D. Henry. 

After the death of the testator, and before the death of his 
said wife, Augusta E. Henry, intermarried with one Robert 

36 











562 IN THE SUPREME COURT. 





Wu..14Ms, Trustee, », BatcHELOR, Adm'r., &c., and others. 





P. Waring and died, leaving the defendants, Thomas R. War- 
ing, Louis D. Waring, Robert P. Waring and Jane V. War- 
ing, her only children, her surviving, the last named child be- 
ing now an infant under the age of twenty-one years. 

After the death of the testator, and before the death of his 
said wife, Louis E. Henry intermarried with one Jane E. 
Massenburg and died, leaving him surviving Margaret M. 
Henry and Louis E. Henry, his only children, both of whom 
are infants under the age of twenty-one years. 

After the death of the testator, and before the death of his 
said wife, Margaret Hl. Henry intermarried with the defen- 
dant, E. G. Haywood. 

After the death of the testator, and before the death of his 
said wife, Mary Henry intermarried with the defendant, Mat- 
thew P. Taylor and died, leaving her surviving Henry Taylor, 
-who also died in infancy and unmarried. The said Matthew 
P. Taylor was duly adjudicated a bankrupt before the death 
of the testator’s said wife, and the defendant was duly 
appointed the assignee in bankruptcy of all his estate, property 





and effects. 
After the death of the testator, and before the death of his 


said wife, Malvina D. Henry intermarried with the defendant 
Douglas Bell and died, leaving her surviving, the defendant 
Douglas Bell, Jr., her only child, who is an infant under 
twenty-one years of age, and without guardian. The said 
Malvina D. Bell departed this life in November, 1871, having 
first published her last will and testimony in writing, wherein 
she named the defendant Douglas Bell, Sr., her sole executor, 
and whereby she devised and bequeathed to him all her estate 
and property of every description; which said will was duly 
admitted to probate in the Probate Court of Wake county, in 
the latter part of the year 1876. 

The following is a copy of said will, made a part of the 
complaint : 
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“T, Malvina D. Bell, wife of Douglas Bell, of the city of 
Rileizh, and State of North Carolina, being of sound and Cis- 
posing mind and memory, although in feeble health, do make 
and publish this my last will and testament, as follows, that is 
to say: 

First, I desire and bequeath to my beloved husband, Douglas 
Bell, all my real and personal estate of every description, in- 
cluding that conveyed or held by John G. Williams, trustee, 
or to which I may be entitled in any other manner, to him, 
his heirs, executors, administrators and assignees forever. 

Secoudt, Thereby appoint my husband, Douglas Bell, exe- 
entor of my last will and testament. In witness whereof, I 
have hereunto subscribed my name and affixed my seal, this 
24th day of October, A. D. 1871. 

MALVINA D. BELL, [seat.] 


Signed, sealed, published and declared by the testatrix to 
be her last will and testament in our presence, who signed the 
same at her request, in her presence,.and in the presence of 
each other. Wituiam SELpen, 

Norman Bett.” 


In the month of April, 1874, the said Margaret M. Henry, 
widow and executrix of Louis D. Henry, died intestate, and 
on the , 1874, the defendant, Joseph B. 
Batchelor, was appointed and duly qualified as administrator 
of the said Margaret ; and also as administrator de bonis non, 
cum testamento annexe, of the said Louis D. Henry. 

The said Margaret, widow and executrix of Louis D. 
Henry, left her surviving, as her next of kin, and heirs-at-law, 
her children and grandchildren, the defendants, Jane V. Mc- 
Rae, Sarah C. Manly, Margaret H. Haywood, Thomas R. 
Waring, Louis D. Waring, Robert P. Waring, Jane V. 
Waring, Margaret M. Henry, Louis E. Henry and Douglas 
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Bell, Jr. John H. Manly has died since the death of the said 
‘widow and exccutrix. 
Malvina D. Henry intermarried with Douglas Bell on the 
Lith day of April, 1355, aa l after aarl daviag the lifetime of * 
the said widow and executrix, on the 22d day of July, 1866, 
Margaret M. Henry joined in an indenture with one Alex: 
ander Bell and Malvina D. and Douzlas Bell, wherein she as- 
signed and conveyed to Alexander Bell, as trustee, a sealed 
note, bearing date January Ist, 1857, for four thousand dol- 
lars, payable to herself as executrix, and signed and sealed by 
Thomas C. Miller, J. T. Miller, Frederick J. Hill and Daniel 
B. Baker, on which the interest had been paid up to January 
Ist, 1861, which said note she then and there endorsed in 
blank ; also, 2 second note under seal, bearing date January 
Ist, 1860, for one thousand dollars, payable to herself as execu- 
trix, and signed and sealed by Thomas C. Miller, A. 8. Miller 
and Fred. J. Hill, on which the interest had been paid up to 
January Ist, 1861, which note she endorsed in blank, upon 
the express trust, the said Alexander Bell should collect the 
amount secured by said notes, or so much thereof as he could, 
by the exercise of due diligence, so as to raise thereout a fund 
of tive thousand dollars and interest on the same from April 
11th, 1665, and hold the said fund for the sole and separate 
use of the said Malvina D. Bell, as a feme sole, during the 
term of her natural life. And if she should die, leaving the 
said M. M. Henry her surviving, and also a child or children 
her surviving, then for the use and benefit of said child or 
children, provided he, she or they, should survive the said 
Margaret M. Henry. 

To secure the said fund of $5,000 and interest in any and 
every event, and especially the case of Alexander Bell, should 
fuil to collect so much out of the notes aforesaid, the said ex- 
ecutrix in and by the same deed of indenture, also conveyed 
to Alexander Bcll a house and lot in the city of Raleigh, 
known as No. 18, lying on the east side of Fayetteville street, 











ras 


- = . —— 
Si itak) Bet hn te Wh Bak ha a 
—_ 





tig eels, 





a ve 


JANUARY TERM, 1876. 565 





Wi..taMs, Trustee, ». BATCHELOR, Adm’-., &c., and others. 





and on which she resided; by way of mortgage, conditional 
to be void in the event that the said $5,000 and interest from 
the 11th day of April, 1865, was realized out of the said 
notes, or otherwise paid into the hands of the said Alexander 
Bell by the executrix. 

The following is a copy of said deed, which was made a 
part of the complaint : 

“ This indenture made and entered into this second day of 
July, A. D. 1860, by and between Margaret M. Henry, exec- 
utrix of Louis D. Henry, deceased, of the first part, of the 
county and State above written, and Alexander Bell, of the 
county of Norfolk, in the State of Virginia, of the second 
part, and Douglas Bell and Malvina D. Bell, his wife, both of 
the county and State last aforesaid, of the third part, wit- 
nesseth: That whereas Louis D. Henry, deceased, late of 
Wake county, dil, by his last will and testament, which has 
been duly admitted to probate in the Court of Pleas and 
Quarter Sessions for the county of Wake, after giving to the 
said party of the first part a life estate in all his estate and 
property, real and personal, anl giving likéwise to the said 
party of the first part, whom he appointed his sole executrix, 
full power and authority to sell and dispose of any part of his 
real and personal estate for the best prices, taking always 
good security, either for the purpose of partition or division 
ainong his legitees, or for any other purpose most advan- 
tageous for her or their interest, devise and bequeath as 
follows: ‘All my estate, at the said Margaret M. Henry’s 
death, I give, devise and bequeath, to be equally divided 
among all of my children then living, and the child or chil- 
dren of any deceascd child of mine to take the share of 
their parent, had he or she been living at the death of my 
wife. The share or shares of my said estate hereby given to 
my daughters, shall be only to the sole and separate use of my 
daughters respectively, so as in no wise to be liable to the 
debts, liabilities or contracts of their respective husbands, 
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either of those married at my death or who may marry there- 
after, or of any husband they may, at any time, have in their 
lives. I enjoin it upon my dear wife to see that proper suit- 
able settlements be made of the same, upon my daughters, 
drawn by some lawyer skillful in such mattcrs ;? and whereas, 
the said party of the first part is willing to give up her life 
estate in and to a certain portion of the estate and property of 
the said Louis D. Henry, hereinafter mentioned and described, 
and is desirous of settling the said portions according to the 
true intent and meuning of the last will and testament afore 
said: Now therefore, the said Margaret M. Henry, execu- 
trix of Louis D. Henry as aforesaid, party of the first part, 
for and in consideration of the premises and for the further 
consideration of five dollars, to her in hand paid by the said 
Alexander Bell, party of the second part, receipt whereof she 
doth hereby acknowledge, at or before the time of sealing and 
delivering of these presents, doth give, grant, bargain and sell, 
alien, transfer, convey, and assign over and deliver, unto the 
said Alexander Bell, party of the s cond yart: First: A 
certain note under seal, bearing date the first day of January, 
one thousand eight hundred and fifty-one, (1851,) payable to 
the said party of the first part, for the sum of four thon.and 
dollars, principal money, on which interest has been paid up 
to the first day of January, A. D. 1861, and signed by 
Thomas C. Miller, J. T. Miller, Frederick J. Tlill and Daniel 
B. Baker, and which I, the party of the first part, have this 
day endorsed in blank. 

Second: A certain other note, under seal, bearing date for 
payment, one day after January the first, one thousand eight 
hundred and sixty, (1860,) payable tu the said party of the 
first part, for the sum of one thousand dollars, principal money, 
on which interest has been paid up to the first day of January 
A. D. 1861, and signed by Thomas C. Miller, A. S. Miller 
and Frederick J. Hill, and this day endorsed in blank by the 
said party of the first part, unto him, the said Alexander Bell, 
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the said party of the second part, to have and to hold unto 
him, his heirs, executors, administrators and assigns forever, 
absolute and in fee simple; upon the express trust, neverthe- 
less, that the said party of the second part shall proceed dili- 
gently to collect the sums of money secured by the notes under 
seal, hereinbefore referred to, mentioned and described, and 
when he has collected the same, shall hold five thousand dol- 
lars of the said sum, and interest on the said five thonsand 
dollars, which has already accumulated, or which may hereafter 
accumulate, calculating from the 11th day of April, 1865, for 
the sole and separate use, benefit and behoof of the said Mal- 
vina D. Bell, one of the parties of the third part, as a seme 
sele, without being in any manner liable or subject to the 
debts, contracts, responsibilities or control of her Lusband, the 
said Douglas Bell, the other party of the third yert, or any 
other husband the said Malvina Bell may hereafter at any 
time have, for and during the natural life of the said Malvina 
D. Bell; but if the said Margaret M. Henry shall hereafter 
die, leaving the aforesaid Malvina D. Bell her surviving, 
then, and in that event, for the sole and separate use of the 
aforesaid Malvina D. Bell, in like manner as aforesaid forever, 
and in fee simple absolutely ; but if the aforesaid Malvina D. 
Bell, shall die before the aforesaid Margarct M. Henry, and 
shall leave a child or children surviving her, the said Malvina 
D. Bell, then, and in that event, for the use, bencfit and be- 
hoof of such child or children her surviving, as she may here- 
after have, absolutely and in fee simple, provided the said 
child or children, or any one of them, survives his, her, or 
their grand-mother, the said Margaret M. Henry; but if the 
aforesaid Malvina D. Bell shall die before the aforesaid Mar- 
garet M. Henry, leaving no child or children her surviving, or 
leaving a child or children, which survives her, the said Mal- 
vina D. Bell, but which die, each and every one of them, 
guring the life of the said Margaret M. Henry, then, and in 
that event, in trust for such person or persons as shall, upon 
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that contingency, be entitled to the same, under the limitations 
-contained in the last will and testament of said Louis D. 
Henry, deceased, hereinbefore referred to, and made part of 
this instrunent for greater certainty. And it is expressly 
covenanted and agreed, by the party of the first part, and the 
parties of the third part, to and with the party of the second 
part, that the said party of the second part shall be held re- 
sponsible for only as much, or such parts, of the property 
and estate hereinbefore conveyed and_ transferred, or in- 
tended to be conveyed and transferred, as shall come 
into his, the said party of the second part, actual, 
manual oceupation and under his absolute control and 
possession, and that the sail party of the second part 
shall and may pay over the income arising from the invest- 
ment of the trust fund hereinbefore conveyed and transferred, 
or intended to be conveyed and transferred, to the said Mal- 
vina D. Bell, so long as she lives, and her written receipt 
shall be a full voucher and discharge to the said party of the 
second part for the disposition and expenditure of the income 
arising fro: the estzte and property last aforesaid, and it is 
further covenanted, agreed and granted, that the said party of 
the second part is hereby and herein vested with full power to 
sell, convey, transfer, collect, invest and re-invest any and all 
property herein and hereby conveyed or intended to be con- 
veyed, and in the same manner to deal with any property or 
estate which may arise from the investment of any part or 
portion of, or the whole of the aforesaid estate and property, 
or the proceeds arising therefrom as to him shall seem most 
for the advantage of his estués gue trusts, and he is author- 
ized to invest in realty or personalty, as to him shall seem 
best, upon the uses and trust hereinbefore declared. And as to 
the residue of the sun arising from the reducing to possession 
of the two notes under seal, hereinbefore described and speci- 
fied, over and above the sum of five thousand dollars, and ing 
terest thereon from the eleventh day of April A. D. 1865, 
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ms intended by this instrument to be settled to the sole and sepa- 
D. rate use of the aforesaid Malvina D. Bell, if any such residue 
of | there shall be, the said party of the second part shall pay 
ly over and deliver the same to the said party of the first part, 
he after deducting the cost of collection and shall take her re- 
nd ceipt therefor. And whereas it is the intention of the party 
re- of the first part to secure absolutely, and at all events, the 
ty sum of five thousand dollars, with interest thereon from the 
n- eleventh day of April A. D. 1865, hereinbefore conveyed or 
1€ intended to be conveyed to the said party of the second part, 
I, upon the uses and trusts hereinbefore set forth, and whereas, 
id such is the uncertainty of property, and the remedies for the 
rt collection of debts, in the existing state of public affairs, that 
t- the suid party of the second part may fail to collect and 
1, realize even by using the utmost diligence, the said sun of five 
l- thousand dollars, and the interest aforesaid, or some part 
rt thereof: Now therefore, know all men by these presents that 

the said Margaret M. Henry, executrix as afvresaid, party of 

the first part, for and in consideration of the premises, and 





e 

e 

8 for the further consideration of ten dollars, to her in hand 
f paid, by the afvresaid Alexander Bell, party of the second 
> part, at or before the tine of sealing arid delivering of these 
l presents, the receipt whereof, the said party of the first part 
> doth hereby acknowledge, doth give, grant, bargain and sell, 
; alien, transfer and convey unto the said Alexander Bell, 
F party of the second part and his heirs, a certain lot, or parcel 
of land, situate, lying and being in the city of Raleigh, in the 
: couaty of Wake, and in the State of North Carolina, known 
in the plan of the said city of Raleigh, as lot number eigh- 
teen (No. 18) and bounded as follows: On the west by Fay- 
etteville Street, on the north by lot number thirty-four (No. 
34), on the east by Wilmington Street, and on the south by 
Lenoir Street, containing one acre or thereabouts, being the 
same lot on which the said party of the first part now resides, 
unto him the said Alexander Bell, the party of the second 
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part, to have and to hold unto him and his heirs forever in fee 


- simple. 


The condition upon which the above described lot of land 
is conveyed, is such that if the said Alexander Bell, using due 
diligence, shall collect and realize the sum of five thousand 
dollars and interest thereon from the eleventh day of April, 
A. D. 1865, by reason of the transfer of the notes, under 
seal, hereinbefore specified and described, or if the said Alex- 
ander Bell shall realize any part of suid sum, by reason of the 
transfer of the notes, under seal, aforesaid, and the said Mar- 
garet M. Henry shall pay unto him, and make good the said 
sum of five thousand dollars, by paying unto him the residue 
thereof, and all interest thereon, from the eleventh day of 
April, A. D. 1865; or if the said Alexander Bell, using due 
diligence, shall fail to collect any part of the said five thous- 
and dollars, and interest as aforesaid, and the said Margaret 
M. Henry shall pay over and deliver the whole of the afore- 
said sum of five thousand dollars and interest thereon from 
the eleventh day of April, A. D. 1875, then, and in either in 
these events last aforesaid, the conveyance of the lot of ground 
aforesaid, is to be void and of uo effect; otherwise the convey- 
ance of the lout of land aforesaid, is to be in full force, validity 
anleffect, and in any and every event, all and every other part 
of this indenture tripartite is to be and forever continue in full 
force and effect. In testin.ony of all which, the said party of 
the first part, the said party of the second part, and the said 
parties of the third part, have hereunto set their hands and af- 
fixed their seals the day and date first above written. 

M. M. HENRY, Ex’tx., [Seal.] 
ALEXANDER BELL, [Seal.] 
DOUGLAS BELL, [Seal.] 
MALVINA D. BELL. [Seal.]} 


During the lifetime of Alexander Bell, M. D. Bell and M. 
M. Henry, executrix, the two notes aforesaid, by the consent 
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of all the parties interested, were placed in the hands of the 
defendant, W. S. Mason, an attorney of this court, for collee- 
tion, and the plaintiff is informed and believes that said de- 
fendant has collected a portion of said notes, and has still a 
part of the fund derived therefrom in his hands, for which he 
declares his readiness to account and to pay over such balanee 
as may be found in his hands, as shall be directed by the judg 
ment and decree of the court. The plaintiff is also informed 
by said Muson, that he expects to realize a still larger amount 
than he has as yet succeeded in collecting, but that in no event 
would a su‘tivient amouat be realized therefrom to pay all the 
fund of five thousand dollars and interest thereupon as afore- 
said. 

Alexander Bell died some time prior to the 15th of Sep- 
tember, 1869, and after his death, under proceedings regularly 
instituted in the Superior Court of Wake county, returnable 
to Fall Term, 1869, the plaintiff was by the judgment and 
decree of said court substituted for the said Alexander Bell, 
deceased, as trustee in and under the aforesaid deed of the 
date of July 2nd, 1866. 

After the plaintiff became such trustee and during the life 
of the said Malvina D. Bell, she on the 3d day of June, 1870, 
drew an order in favor of A. M. Lewis on the plaintiff, her 
trustee, for the sum of $500, with interest from the 3d day of 
June, 1871, which the*plaintiff accepted, to be paid when he 
recived, as her trustee, funds of hers which he had a right to 
apply to the satisfaction of said debt. The plaintiff insists 
that under these cireumstances the said Malvina D. Bell had 
no power to appoint any portion of said sum for the benefit 
of her husband, Douglas Bell, by her last will and testament, 
until the plaintiff had received enough thereof to pay off said 
liability. 

The complaint demands judgment : 

1. That the defendant W. S. Mason, account with the 
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plaintiff for such sums as he has collected on the two sealed 
- notes mentioned in the complaint. 

2. That an account be taken to ascertain how much can be 
realized from said notes, and also to ascertain what balance of 
the fund of $5,000, and interest from the 11th of April, 1865, 
will remain unsatisfied, after applying all that can be realized 
from said notes to the satisfaction of said fund. 

3. That the house and lot in the city of Raleigh, specified 
in the complaint, be sold, and so much of the proceeds of such 
sale as are necessary for that purpose, be applied to the satis- 
faction of said fund of five thousand dollars and interest, and 
the residue thereof be disposed of under the direction of the 
court. 

The defendants Joseph B. Batchelor, as administrator de 
bonis non, wa testem nto annexe of Louis D. Henry, and alsoas 
administrator of M. M. Henry, deceased, Duncan K. McRae and 
June V. McRae his wife, Sarah C. Manly, Ed Graham Hay- 
wood and Margaret H. Haywood his wife, with the other de- 
fendants, jointly and severally, filed their answer, alleging, 
substantiaily the following facts : 

They admit the truth of the facts alleged in the complaint 
and consent to a sale of the real estate specified and described 
therein, under an order of the court; the proceeds to be held’ 
under the control of the court, until the several and respective 
rights of the parties to this action have been decided, and then 
to a division of the same, in accordance with said decision. 

In addition to the facts set out in the complaint, these de- 
fendants say, that during the life time of Malvina D. Bell, 
only six hundred dollars was paid her on account of the said 
fund of five thousand dollars, the same being the interest 
thereon between the 11th day of April, 1855, and the 11th 
day of April, 1867. The said Malvina D. Bell, died on the 
8th day of November, 1871, at which date there was due her 
in her own right, and over which she had full power of dispo-,. 
sition by will, thirteen hundred and seventy-five dollars 
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($1,375) on account of the accumulated interest on said fund.. 


The defendant Douglas Bell was, at the date of the death 
of the said Malvina D. Bell, indebted to the intestate, Marga- 
ret M. Henry (then living, now deceased), as executrix of 
Louis D. Henry, deceased, in the sum of $1,050, with interest 
thereon from the Ist day of January, 1870, and that no part 
of said debt has been paid by the said Douglas Bell, either to 
Margaret M. Henry, executrix, during her life, or to the defen- 
dant Batchelor since her decease, except as hereinafter stated. 

After the death of the said Malvina D. Bell, and the pro- 
bate of her will and the qualitication of her husband, Douglas 
Bell, as executor thereof, the said Douglas Bell being the 
sole legatee named therein, assigned to the intestate M. M. 
Henry (then living, uow decensed), as exceutrix of Louis D. 
Henry, all his right, title and interest in and to the aceumu- 
lated interest aforesaid ; amounting to $1,375, to be applied 
when realized to the debt of $1,050, and interest thereon from 
the first day of January, 1870, which’ he owed to the said M. 
M. Henry, deceased. , 

At the time when said assignment was made, no part of 
said interest had been collected by the defendant Mason, but 
since the assignment was made, he has collected, and now has 
in his possession, twenty-five hundred dollars, or thereabout, 
raised upon the aforesaid sealed notes. The defendants insist 
that $1,375 of the said $2,500, ought to be paid to the de- 


fendant J. B. Batchelor as administrator, &¢., of Louis D.. 


Henry, deceased, as a part of the estate of said Henry, and 
that if the whole of said fund of $1,376 ought not to be so 
paid to the defendant Batchelor, then that ail which remains 
of said $1,375, after paying off and discharging the draft for 
$500 mentioned in the complaint, ought to be paid to the de- 
fendant Batchelor as aforesaid. 

The defendants answering further, say, that the assignee in 
bankruptcy of the defendant, Matthew P. Taylor, was one 
William R. Empie, who, after discharging all his duties as 
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assignee, and winding up the affairs of said bankrupt, died in 

. November, A. D. 1874, and no assignee has since been ap- 
pointed to succeed him, because there was no estate of the said 
bankrupt left unadministered, at the death of said Emrpie. 
The defendants insist, that the assignee of said bankrupt has 
not now, nor ever at any time, had any interest in the subject 
matter of this action, nor any right, title, or claim in the 
estate property and effects of Louis D. Henry, deceased. That 
if said assignee ever, at any time, had any such right, title, 
interest or claim, he has long since forfeited the same by his 
failure to prosecute the same within two years after he was so 
appointed. 

That Louis D. Henry was not seized and possessed of the 
lot of ground mentioned in the pleadings at the time of his 
decease, but that after his decease, and during the lifetime of 
M. M. Henry, executrix, she, as executrix of Louis D. Henry, 
deceased, loaned to the defendant, Duncan K. McRae, certain 
moneys belonging to the estate of her testator, and took from 
the said defendant, to herself as executrix, a deed of mortgage 
conveying said lot to her, to secure the repayment of said 
moneys. 

Afterwards the said executrix, with other moneys belonging 
to the estate of her testator, purchased from the said defen- 
dant the equity of redemption in said lot, and procured the 
same to be conveyed to her,as the executrix of Louis D. 
Henry, deceased. 

The defendants insist that, by reason of such mortgage and 
purchase, made as aforesaid, the said lot became a part of the 
personal estate, in the hands of the executrix, and the proceeds 
arising from the sale thereof ought to be paid to the defen- 
dant, Batchelor, administrator de bonis non, &c., of Louis D. 
Henry, deceased, as a part of the assets of said estate, or that 
if the whole of the proceeds ought not to be so paid, then 
that so much as remains after paying off the plaintiff's demand 
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ought to be paid to said Batchelor, administrator, de bonis non, 
&c., as a part of the assets of Louis D. Henry, deceased. 

The defendant, Mason, filed an answer, admitting the truth 
of the allegations contained in the complaint, and alleging 
substantially as follows: 

He bronght suit to Spring Term, 1867, of Wake Superior 
Court, upon the two notes mentioned in the complaint, at 
which term the defendants therein, to postpone judgment, 
under a statute of this State, paid ten per cent. thereof and 
cost, to-wit, $750. 

The defendant pail $650 of said amount to Alexander 
Bell, trustee of Malvina D. Bell, and the residue, after pay- 
ment of cost and charges, to-wit, $49.82, was directed to be 
held to pay any further cost, &e. 

At October Tern, 1867, of said court, judgments were 
obtained upon said notes, which were duly docketed in Wake 
and New Hanover counties, and A. Empie an attorney, re- 
siding in Wil:nington, retained to forward collection in New 
Hanover county. 

Thomas C. Miller and Fred. J. Hill, both of whom are now 
deceased, were the only parties to said notes, from whom, at 
any time since this defendant has had charge of the same, any 
portion thereof could be collected. 

During the year 1874, there was collected $1,420.40 which 
after deducting $142 cost and charges, left in the hands of 
the defendant $1,278.44. 

During the time said notes have been in the hands of de 
fendant, he has also been the attorney of Mrs. M. M. Henry, 
and as such, took from Douglas Bell an assignment of all his 
interest in said two notes, to said M. M. Henry, to secure and 
pay a debt due her from him. 

The defendant deeming the first payments to be properly 
applied to the payment of interest on said notes, paid $755.10 
of said $1,218.44, towards said debt of Mrs. M. M. Henry, 
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leaving $523.34, which has been deposited in the State Na- 
tional Bank at Raleigh. 

During the year 1875, there has been collected $1,348.45, 
which after deducting $134.80 for costs and charges, was also 
deposited in said Bank; and the total amount remaining in 
the hands of the defendant is $1,781.91, which he is ready to 
pay to the plaintiff when required by the court. 

There will probably be collected early in next year, about 
$1,400, toward the satisfaction of said two notes. 

The defendant Waring, tiled an answer’ substantially the 
same as the answer of the defendants Batchelor and others, 
hereinbefore set out. 

The defendants Margaret M. Henry and Louis E. Henry by 
their mother and guardian ad ¢-tem, filed an answer which 
after setting out the allegations contained in the answer of 
the defendants Batchelor and others, first herein stated, fur- 
ther alleged: That at the time of the death of the said Louis 
D. Henry, he was seised and possessed of a large estate and 
property, exceeding in value $120,000.00, all of which imme- 
diately after his decease went into the possession and under 
the control of his wife, as his executrix, and guardian by his 
will of his minor children. That she made large settlements 
out of said estate, upon several of the children of the said Louis 
D. Henry, and among such settlements she advanced several 
thousand dollars to his son, Louis E. Henry, the father of 
these defendants ; that she wasted and expended a portion of 
said estate ; that she lost a considerable part thereof by the 
event of the recent war, and by other acts of mismanagement 
aud unavoidair.e misfortune ; that thereby the said estate and 


property was greatly reduced in amount and value and at the 
date of the death of the said M. M. Henry but little thereof 
remained for division among the ultimate legatees of the said 
M.M. Henry, consisting of some houses and lots in Fayetteville, 
almost valuelefs, and some three hundred dollars, or therea- 
bout in money invested, and of the interest in lot No. 18, in 
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the city of Raleigh, which remained after satisfying the re- 
quirements of the mortgage to Alexander Bell, trustee. 

The said M. M. Henry was entirely insolvent at the date of 
her death, and left no assets wherewith to replace that portion 
of the estate of her testator, which she had lost, wasted or 
eluigned during her lifetime. 

For many years previous to her death, these defendants and 
their mother lived with the said M. M. Henry at her resi- 
dence on said lot No 18, and she assisted with such means as 
she had left, in their maintenance, support and education, and 
in the maintenance and support of their mother, but she did 
not leave any charges against these defendants on account 
thereof, nor so far as these defendants are informed and be- 
lieve, expect them to repay her therefor ; nor did the said M. 
M. Henry during her life time make any other advances to 
the defendants, or either of them, or any settlement upon them 
or either of them, out of the estate and property of their 
grandfather, Louis D. Henry. 

Unless they are chargeable in their grandfather’s estate, 
with such sums of money as were advanced by the said M. 
M. Honry, to their father, L. E. Henry, during her life time, 
all of which was expended by the said L: E. Henry before his 
death, and none of which have come to these defendants. 
They have received no part of the legacy limited to them by 
their said grandfather’s will. 

That if the whole of the plaintiff's claim is paid out of the 
proceeds of the sale of lot No. 18, after satisfying the same, 
there will not remain enough of said proceeds, when added to 
all the amount of the estate and property of their grandfather, 
now in the hands of the aerendant, Joseph B. Batchelor, ad- 
ministrator, de bonis non, &c., to advance them equally with 
the defendant, Douglas Bell, the younger, and the other lega- 
tees of their said grandfather’s estate. 

The defendants insist that the whole of the proceeds arising 
from lot No. 18, ought to be paid into the hands of the de- 

37 














































IN THE SUPREME COURT. 





WiuraMs, Trustee, », BatcHeLtor, Adm’r., &c., and others. 





fendant, Joseph B. Batchelor, ad ninistrator 7e bonis non, &e,, 
of Louis D. Henry, deceased, to be held by him until it can 
be ascertained upon an account taken among all the ultimate 
legatees of Louis D. Henry, dec’d, what portion of said pro- 
ceeds these defendants are entitled to make them equal with 
the other legatees, and whether the claim of the plaintiff can 
be satisfied and paid out of the proceeds of said sale, in full, 
without disappointing the equitable claim and demand of these 
defendants on said proceeds of sale. 

Douglas Bell, Jr., by J. H. Flemming, his guardian ad litem 
filed an answer admitting the facts alleged in the complaint, 
and consenting to a sale of the real estate mentioned therein, 
under an order of the court, the proceeds thereof to be held 
under the control of the court until the rights of the parties 
to the action might finally be adjudicated. 

The defendant, M. P. Taylor, filed an answer, disclaiming 
any interest in the property or estate mentioned in the com- 
plaint. 

At June Term, 1875, Joseph B. Batchelor was appointed a 
commissioner to sell the land specified in the pleadings, the 
same being known as lot No. 18, in the plan of the city of 
Raleigh, upon certain terms set out in the decree for sale ; 
and the commissioner was ordered to report at the next term 
of the court. 

It was further ordered, adjudged and decreed that E. G. 
Haywood, Jr., be appointed a commissioner, to inquire and 
report at the next term of the court : 

1. What amounts have been collected by the defendant, W. 
S. Mason, on account of the sealed notes, specified and de. 
scribed in the pleadings ? 

2. When said amounts respectively were received by said 
said Mason? What disposition he has made of the same, or 
any part thereof? And what amount thereof remains in his 
hands ? 

3. What amount remains yet charged upon lot No. 18, in 
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the city of Raleigh, for the benefit of the plaintiff, after ap- 
plying all credits, if any amounts have been paid by said Mason 
to the plaintiff or his predecessor in office, or on any other 
lawful account, and also the balance in the hands of said 
Mason, if any to be now applied as a credit ? 

At January Term, 1876, the marriage of the defendant, 
Margaret M. Henry, was suggested, and thereupon Joseph O. 
Wilcox, the husband of the said defendant, was, by consent 
of all the parties to the action, made a party defendant, and 
adopted for himself the answer filed in behalf of his wife. 

At Fall Term, 1875, the said commissioner filed his report, 
which is substantially as follows : 

1. The defendant, W. S. Mason, collected on said notes, 
between the 1st day of April, 1867, and the 1st day of May, 
1875, various sums, in the aggregate amounting to $3,518.89, 
an.l the commissioner also charged hin with $11.67, interest 
upon a smull portion of said funds which remained in his 
hands, belonging to the estate of Mrs. Malvina D. Bell. 

2. Of said amount there yet remairs in the hands of said 
Mason the sum of $1,776.83, and also the said $11.67 of in- 
terest. . 

3. The said Mason expended of the amounts received by 
him, and paid out on account of the parties entitled to the 
same, during the time this fund was in his hands, the aggre- 
gate sum of $1,742.06. 

4. The principal fund charged upon the lot of land in the 
eity of Raleigh, was $5,000, bearing interest from the 11th 
day of April, 1865. Mrs. M. D. Bell died on the 8th day of No- 
vember, 1871. The interest on said principal up to the date 
of her death was $1,973.33, of which $600 was paid to her 
during her lifetime. The residue, amounting to $1,373.33, 
was not received by her, and the greater part thereof has been 
collected by the said Mason since her death. 

5. The interest on said $5,000, from the 8th of November, 
1871, to the 4th day of October, 1875, which belongs to the 
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plaintiff as trustee for Douglas Bell, Jr., amounts to $1171.66. 

6. The whole sum, principal and interest, before reducing 
it by deducting the amount collected by said Mason on the 
notes, and applicable thereto, is $8,144.99. The amounts re 
ceived by Mason on said notes, after deducting the expenses of 
collection, aggregate $3,131.83, leaving a balance charged on 
said lot, at this date, of $5,013.16. 

The commissioner further finds that the said Mason will 
probably collect hereafter on said notes about $1,350, which 
ought to be applied to reducing the balance yet due and 
charged upon the lot. 

7. Of the balance in the hands of said Mason, $1,158.50 
belongs to the plaintiff, as trustee for Douglas Bell, Jr., and 
ought to be paid by said Mason to him, and the residue of 
said balance in the hands of Mason and the $16.67 of interest, 


* amounting to $630, belongs to the estate of Mrs. Malvina D. 


Bell, and ought to be applied to the satisfaction of an order 
drawn by the said M. D. Bell on John G. Williams, trustee, in 
favor of A. M. Lewis, dated June 3d, 1870, and now held by 
W. H. H. & R.S. Tucker & Co., and amounting at this date, 
principal and interest, to $630. 

Upon the hearing there was no dispute about the facts, but 
the following rulings of the commissioner were excepted to: 

1. The cost and expenses incurred and expended by W. 8. 
Mason in collecting the several amounts upon said notes were 
$387.06. The commissioner deducted the same from the 
gross sum collected by Mason before applying it as a credit, to 
reduce the amount charged on lot No. 18, and so reduced that 
credit to $3,131.83 ; whereas if the credit had been applied 
before such deduction, the same would have amounted to 
$3,518.89. Mason acted as attorney for Alexander Bell, 
trustee, in said collections. The defendant Batchelor, as ad- 
ministrator, claimed that the credit ought to be applied before 
said deduction was made. The commissioner held otherwise, 
and the said defendant excepted. 
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2. Mrs. M. D. Bell, on the 3d day of June, 1870, drew a 
draft on the plaintiff in the following words and figures : 


$500. Raterien, June 3d, 1870. 
Please pay to Mr. A. M. Lewis, five hundred dollars, and 
charge to my separate estate in your hands, without interest 
for one year. 
MALVINA D. BELL. 
To Jno. G. Williams, Esq., Trustee, Raleigh. 


At the date when said draft was drawn, Mrs. M. Bell was a 
married woman, and her husband, Douglas Bell, Sr., contem- 
poraneously endorsed the same. 

When the draft was presented to the plaintiff he accepted 
the same in the following terms: 


Accepted, to be paid as soon as Mrs. Bell's funds come into 
my hands. . 


JOHN G. WILLIAMS, Trustee. 


A. M. Lewis, who held said draft, assigned the same by en- 
dorsement to W. H. H. & R. 8. Tucker & Co., who have held it 
ever since. At the date of this transaction, the plaintiff was 
substituted in the place of Alexander Bell, deceased, as trus- 
tee for Mrs. M. D. Boll, but hal no realy money of hers in 
his hands, and W. 8. Mason had only $39.82 of the fund in 
his hands, which was the remnant of the first collection made 
by him in 1867. 

Mrs. M. D. Boll made a will before har daath, w'iereby she 
gave her husband, Douglas Bell, Sr., “all my real and per- 
sonal estate, of every description, including that conveyed or 
held by John G. Williams, trustee, or to which I may be en- 
titled in any other manner,” and made her husband the execn- 
tor of said will. This will has been duly admitted to probate 
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in the Probate Court of Wake county, and Douglas Bell quali- 
fied as executor thereof. 

On the 26th day of September, 1873, being indebted in a 
large amount to Mrs. M. M. Henry, deceased, said Douglas 
Bell assigned to her all his interest, &c., in the notes and judg- 
ments thereon which Mason was then engaged in cullecting. 

On July 3d, 1874, said Mason collected $1,420.44, on ac- 
count of said notes, from which he deducted $142, leaving in 
his hands, including the $39.82 aforesaid, $1,318.22. On the 
first day of May, 1875, Mason made a further collection, 
which, together with the sum last aforesaid, the interest due 
Mrs. Bell at the date of her death, is made up. 

On the 19th day of April, 1875, Mason paid the defendant, 
Batchelor, administrator, &¢., out of the fund of $1,373.33, 
the sum of $755, in part satisfaction of his claim under the 
-aforesaid assignment of Douylas Bell, Sr., and retained the 
residue thereof, which, with the interest thereon to date, 
amounts to $630, to pay off the said draft held by W. H. H. 
& R. 8. Tucker & Co. 

It was insisted by the plaintiff that he was entitled to re- 
ceive the said sum of $755, for the benefit of the trust fund, 
and that Mason had made a misapplication of the same. The 
commissioner held otherwise, and the plaintiff excepted. 

The defendant, Batchelor, administrator, &c., insisted that 
Mason ought not to apply the said sum of $630, remaining in 
his hands to the satisfaction of the draft of Mrs. Bell, held by 
W.H.H. & R. S. Tucker & Co., as aforesaid, but that the 
same should be paid to him as adu.inistrator, in part satisfae- 
tion and discharge of the assigniucnt of Douglas Bell, as 
aforesaid. 

The commissioner held that said sum of $630 onght to be 
applied to satisfy the said draft of Mrs. M. D. Bell and the 
defendant, Batchelor, administrator, &c., excepted. 

Detailed accounts accompany the report of the commis- 
sioner, setting out specifically the date and amounts of receipts 
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and disbursements, &c., but it is unnecessary to insert the 
same. 

Upon the hearing of the action, a jury and also any refer- 
ence to ascertain the facts were waived by all the parties there- 
to, and it was agreed that all the matters of fact set out in the 
complaint of the plaintiff, and in the several answers of the 
defendants, were true, all the parties plaintiff and defendant 
assenting thereto. 

Upon the state of facts set out in the pleadings, it was 
claimed by the plaintiff that he was entitled to receive the 
whole of his claim, out of the proceeds arising from the sale 
of lot No. 18, notwithstanding the alleged rights of the de- 
fendants, Margaret M. Wilcox and Lewis E. Henry, and 
Joseph B. Batchelor administrator de bunts nun, cee. 

It was claimed by the last named defendants, that the plain- 
tiff was entitled to receive only so much of the said proceeds, 
as would make the share of his estu? gu trust. Douglas Bell, 
Jr., of the estate of Louis D. Henry, deceased, equal to the 
share of the defendants, Margaret M, Wilcox and Louis E. 
Henry, of the same estate; and that the whole of the proceeds 
arising from the sale of said lot, ought to be paid into the 
hands of Joseph B. Batchelor, administrator de bonis nan, 
dc, of Louis D. Henry, deceased, to be held by him, until it 
could be ascertained upon an account taken among all the ul- 
timate legatees of Louis D. Henry, deceased, what portion of 
said proceeds the defendants, Margaret M. Wilcox and Louis 
E. Henry, were entitled to, in order to make them equal with 
the other legatees, and whether the claim of the plaintiff could 
be paid in full out of the proceeds of said sale, without dis- 
appointing and denying the equal equitable claim and demand 
of the said last mentioned defendants. 

Upon this point, the opinion of his Honor was with the 
plaintiff and against the defendants, to which ruling and the 
decree made in pursuance thereof, the defendants, Jaseph B. 
Batchelor, administrator de bonis nun, dc., and J. O. Wilcox 
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and his wife Margaret M. Wilcox, and Louis E. Henry, ex- 
cepted. 

The defendant, Joseph B. Batchelor, administrator de bonis 
non, &c., also excepted to so much of the decretal order of 
the court, overruling his first and second exceptions to the 
report of the commissioner, E. G. Haywood, Jr. 

At January Term, 1876, the following final decree was 
made: 

In this action, the report of Joseph B. Batchelor, Esq., 
heretofore appointed commissioner to sell the lands specitied 
and described in the pleadings, is filed; and there being no 
exception taken thereto, the same is in all respects confirmed ; 
and it appearing therefrom, that L. Rosenthal has become the 
purchaser of said lants, at the price of seven thousand four 
hundred and tifty ($7,450) dollars, of which sum he has paid in 

- cash to said commissioner ($1,862.50) eighteen hundred and 
sixty-two dollars and fifty cents, and has given his notes for 
the residue as required by the order of sale, /¢ a ordesed, 
adjutyed and decreed, that the said Joseph B. Batchelor, as 
commissioner as aforesaid, proceed to collect the residue of 
said purchase money, as it falls due, and that upon the pay- 
ment of the last installment thereof, and of all the other in- 
stallments, and the interest that may accrue thereon, that he 
execute a deed in fee simple to the said L. Rosenthal and his 
heirs for said land. /¢ 7x further or tered, adju ged anit de- 
cree/, that the said Joseph B. Batchelor, as commissioner as 
aforesaid, after retaining out of said purchase money, five per 
cent thereof, which is hereby allowed him for his services in 
making sale, and collecting and disbursing the proceeds thereof, 
and executing title to the purchaser, applying the residue to 
the satisfaction of the sum of tive thousand and thirteen 
($5,013.16) dollars and sixteen cents, with the iaterest on five 
thousand dollars thereof froimthe 4th day of October, 1875, 
until paid, due and owing to the plaintiff as trustee of Doug- 
las Bell, the younger; but if the defendant Mason shall here- 
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after make further collections, on account of the notes speci- 
fied in the pleadings, the amount which the said Mason shall 
so collect, is to be first applied to the satisfaction of said debt, 
due said trustee, Williams, and the said Batchelor is to satisfy 
the residue thereof after the application of the payment made 
by said Mason; and if said Batchelor shall have paid the 
whole of said debt, before said Mason shall have made any 
further collection and payment as aforesaid, then the said 
Mason is to apply such collection to replace prv tanto, the 
amount so paid by said Batchelor, and shall pay the amount 
so collected to said Batchelor as administrator de benis non, 
cum testamento anneco, of Louis D. Henry, deceased. And 
any residue of said proceeds of sale which may remain in the 
hands of said Batchelor, he is to retain as administrator de bonis 
non, cum textumento anneeo, of Louis D. Henry, deceased. 

From so much of this decree as applies the proceeds of sale 
to the satisfaction of the debt claimed by the plaintiff, the de- 
fendants Joseph B. Batchelor, administrator, &c., and Joseph 
O. Wilcox and wife, and Louis E. Henry, appealed. 

And the defendant, Joseph B. Batchelor, also appeals from 
so much of the order made at Fall Term, 1874, as overruled 
the first and second exceptions to the report of conmissioner 


Haywood. 


TTuywood, for appellants. 
LZ wis, contra. 


Pearson C.J. The main question depends upon the con- 
struction of the will. That is so plain, that it is difficult to 
discuss it, or to see any reason for having made it a subject of 
litigation. 

The testator gives to each of his children an equal share of 
his estate, subject to the life estate of his wife in the whule— 
and he appoints her sole executrix of his will and guardian of 
his children, and he provides that in case of the death of any 
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one of his children before the death of his. wife, the child or 
-children of such deceased child, shall stand in the place of the 
parent and be entitled to such part of his estate as the de- 
ceased child would be entitled to at the death of his wife, had 
he been then living. 

The will then confers upon the executrix power to allot the 
children in her life time, upon marriage or arrival of age, 
(this is a necessary implication) such part of the share of his 
estate, to which the child may be entitled, as she may in her 
discretion think proper, with an express injunction that the 
sum advanced to any of his daughters must be secured to 
their sole and special use; he makes no such provision in re- 
gard to his only son. This is the only discrimination made 
between his daughters and his son. The executrix so under- 
stood the will, and acted on her power. After the son arrived 
at age, she allotted to him an amount about the same as she 
had given to the daughters; he died in her life time. Suppose 
he had survived her, of course he would in the final division 
have taken subject to the amount advanced. His children 
can only take what he would have been entitled to at his 
mother’s death. 

We concur with the view taken by the Commissioner in re- 
gard to the two matters excepted to, and see no error in the 
order confirming the report. 

This opinion will be certified. 


Perr CurtaM. Judgment affirmed. 
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RICHVOND COLE ». THE CAROLINA CENTRAL RAILWAY 
COMPANY. 


It is not error in the court below to refuse to dismiss an action against a 
railroad company, on the ground that the court had not jurisdiction 
thereof, because the charter of the defendant's company provides the 
manner, in which a party injured by the construction of its road, shall 
proceed to recover damages, where the complaint does not allege that 
the cause of action arose from the construction of said road. 


This was a motion in the cause heard before Buzton, J.. at 
Fall Term, 1875, of Ricamonp Superior Court. 

The complaint was filed at Fall Term, 1873, alleging that 
the defendant had changed the course of a certain stream, and 
claiming damages therefor. 

At Fall Term, 1874, the case was, by consent, referred to 
two referees, with leave to choose an umpire in case of disa- 
greement, the award to be made a rule of court. The referees 
chosen refused to act. No answer has ever been filed. 

At Fall Term, 1875, the defendant moved the court to dis- 
miss the action on the ground that the court had no jurisdic- 
tion thereof, because the plaintiff can only pursue the remedy 
prescribed by the charter of the defendant company. It was 
a fact, disputed by the counsel, whether the damages com- 
plained of, were incidental to the construction of the road, and 
necessarily occasioned thereby. The counsel for the plaintiff 
contending that it was, the counsel for the defendant contend- 
ing that it was not. 

His Honor refused to dismiss the action, because the com- 
plaint does not allege that the damages are caused by the lo- 
cation of the defendants’ road upon the lands of the plaintiff. 

From this ruling of his Honor, the defendant appealed. 


Steele & Walker, Strange, and Busbee, for appellant. 
Shaw and Hindale, contra. 
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Pearson, C.J. For the reason by his Honor, we concur 
- in his opinion. 


Per Cortam. No error. Judgment affirmed. 


HERRING & FARRELL c. HOTTENDORF & HASAGAN. 


The authority of an agent to collect debts, in the absence of evidence of 
the special employment of the agent, or the general usage of the busi- 
ness, or the habits of dealing between the parties, raising a presump- 
tion to the contrary, does not imply an authority to release a debt. 


Evidence tending to show ‘that A was an agent for the plaintiff in sel- 
ling safes, exchanging safes and col'ecting notes,” is no evidence of 
_ authority to release a debt contracted in the cuurse of such business. 


Crvit Action, tried before //enry, J. at December (Special) 
Term, 1875, of New Hanover Superior Court. 

The plaintiff, in 1873, through their agent, one Spiro, sold 
to the defendant an iron safe, for two hundred and thirty dol- 
lars, payable by note at four months after the execution 
thereof. The defendants signed and delivered to Spiro, a 
written order for the safe. On the 26th of April, 1873, the 
plaintiffs delivered the safe to the Lorrillard Steamship Com- 
pany in New York for shipment to Wilmington, and the safe 
was shipped by said company on the steamer Francis Wright, 
and the defendants notified of the shipment. 

During the passage to Wilmington the steamer was lost at 
sea with all her cargo, including the safe. 

The defendant, Hashagan, was introduced as a witness, and 
testified: That Spiro, the agent of the plaintiffs, through 
whom he purchased the safe, was frequently in Wilmington, 
acting as the agent of the plaintiffs, selling safes and collect- 
ing notes for the plaintiffs. In the month of August, 1873, 
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Spiro came to Wilmington and visited the store of the defen- 
dants, and had some conversation with them in regard to the 
safe. The counsel for the plaintiff objected to the admission 
in evidence of this conversation. The objection was over- 
ruled and the plaintiffs excepted. 

The witness then testified: That Spiro asked him for the 
note that had been sent him by the plaintiffs to sign, and upon 
receiving the same, tore it in pieces, and stated that as the 
safe had been lost on the steamer Frances Wright, he would 
release the defendants from all liability on account thereof, 
and that le would send them another in place of it. The de 
fendants have never received any safe. 

The counsel for the plaintiff asked his Honor to charge the 
jury: 

1. That there was no evidence that Spiro, as agent of the 
plaintiffs, had authority to release the defendants. 

2. That the said release was without consideration, and not 
binding upon the plaintiffs. 

The court declined the instructions prayed for, and charged 
the jury: That it was for them to say from the evidence, 
whether Spiro had the authority to constitute him a proper 
agent to release the defendants; that: upon that point the evi- 
dence was conflicting; and that the facts deposed to by Has- 
hagan constituted some evidence of such an authority, and if 
they believed that Spiro had the authority to make contracts 
for the sale and exchange of safes, and had charge of the 
business of the plaintiff in that line here, then he did have the 
authority to release the defendants and cancel the contract, 
and they would find a verdict for the defendants. 

The jury found this issue in favor of the defendants. It 
was admitted that if the release by Spiro was not binding 
upon the plaintiffs, then they were entitled to judgment as 
prayed for in the complaint. 

The plaintiffs moved for judgment nen obstante veredicto. 
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Motion overruled. Motion for a new trial. Motion over- 
ruled, and the plaintiffs appealed. 


A. T. & J. London, for the appellants. 
Russell, contra. 


Serrix, J. The question for determination is this: Did 
Spiro, the agent of the plaintiffs, have authority to releaoe the 
debt due from the defendants to the plaintiffs ¢ 

The only evidence bearing upon this question is that of 
Hashagan, one of the defendants, who testifies that Spiro, 
through whom he purchased the safe, was frequently in Wil- 
mington, acting as the agent of the plaintiffs, sel/ing ses, 
exchanging safes, and collecting notes for the plaintiffs. That 
sometime in August, 1873, Spiro asked the witness for the 
note that had been sent by the plaintiffs to be signed, and on 
receiving the note tore it to pieces, and stated, that as the safe 
had been lost on the steamer Francis Wright, he would re/euse 
them from «ll liability on account of the safe, and that he 
would send them another in the place of it, and that defen- 
dants have never received any safe. 

Does this testimony furnish any evidence that Spiro had 
authority to release the debt due from the defendants ? 

Authority to collect, does not, by any means, imply an au- 
thority to release a debt. 

Parsons, in his work on contracts, says, “one known to be 
an agent to settle claims, and with specific authority to this 
effect, cannot be supposed to have authority to commute them.” 
And it is said in Story on Agency §99, “An agent employed 
to receive payment, is not, unless some special authority be- 
yond the ordinary reach is given to him, clothed with author- 
ity to commute the debt for another thing; or to release it 
upon a composition ; or to pledge a note required for the debt, 
or the money when received ; or to submit the debt or demand 
to arbitration ; unless, indeed, the particular employment of 
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over- the agent, or the general usage of the business, or the habits 
of dealing between the parties should raise a presumption the 
other way.” 
In the case before us there is nothing to raise a presumption 
contrary to the general rule. 
The agent, very generously attempted to re/ease the debt 
Did due his principal without any consideration whatsoever, and 
' the actually promised to send another safe. 
Our conclusion is that his Hoaor shoull have charged the 
t of jury that there was no evidence of such an agency as would 
iro, authorize Spiro to release the debt. 
Vil- Let the judgment prayed for in the complaint, be entered 
fes, here, in accordance with the case agreed. 
hat 
the Per Cortam. Judgment accordingly. 
on 
afe 
M8E 
he 
on- 
STATE «. WARREN HARE, 
ad Upon the trial of an indictment for an assault by poisoning: Held, that 
the court below erred in admitting evidence tending to show that 
wu- ‘the defendant's house was a general resort for thieves.” ‘lhe State 
cannot put the defendant's character in issue, 
be Where, upon the trial of such indictment, the witnesses for the defen- 
is dant were sworn and sent out of the court room: Jed, that it was 
”» error to refuse to allow the defendant to examine a witness who was 
not present when the other witnesses were sworn and sent out, and 
d came in during the trial, but did not hear the examination of the 
e- ether witnesses. 
" 
it Invictment for an assault by poisoning, tried before Watts, 





J., and a jury, at January Term, 1876, of the Superior Court 


of Wake county. 
When the case was called for trial, the counsel for the State 
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moved the court that the witnesses for the defendant should 
leave the court room, and the motion was allowed. Accord- 
ingly, the witnesses were sworn and sent out of the court 
rvom. The counsel for the defendant informed the court that 
there were two witnesses for the defence who were not present, 
but were within the call of the court, and would be sent for and 
examined by the defendant. During the trial, Charles Lane, 
one of these witnesses, was called, and when put upon the 
stand, was asked by the court if he had not been standing in 
the court room. He replied that he had, and that he did not 
hear the testimony of the preceding witness, during whose 
examination he came in. The counsel for the defence insisted 
on examining the witness, but the court ordered him to stand 
aside. The defendant excepted. 

Robert Crossan, the prosecutor, was asked by the prose- 
euting attorney if he had not been specially deputized as a 
policeman in the city of Raleigh, to watch defendant’s neigh- 
borhood and house, as being a general resort for thieves and 
dissipated characters? The defendant objected to the ques- 
tion as an attack upon his character, and as not being compe- 
tent evidence to prove a motive, unless it were shown that the 
defendant knew the prosecutor had been so specially deputized. 
There was no evidence that the defendant had any such 
knowledge, but the prosecuting attornay commented upon this 
evidence in his argument as evidence of a motive, and of a 
bad character. The question was allowed to be asked by the 
court, and the defendant excepted. 

There was a verdict of guilty, and the defendant moved 
for a new trial. The motion was overruled and the defendant 
moved in arrest of judgment. Motion overruled and judg- 
ment pronounced. Defendant appealed. 





Attorney General Hargrove, A. McLean and Bushee & 


Bushee, for the State. 
Purnell and Pace, for the defendant. 
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Reape, J. It was error to allow the State to offer evidence 
tending to show that the “ defendant’s honse was a general 
resort for thieves.” The State cannot put the defendant’s 
character in issue. 

2. It was also error to refuse to allow the defendant to ex- 
umine a witness who was not present when the other witnesses 
were sworn and sent out, and who came in during the trial, 
but had not heard the examination of the other witnesses. 


There is error. This will be certified. 


Per Curiam. Venire de novo. 


MARY A. REAVES and others r, ORE KNOB COPPER COMPANY. 


A deed as follows: ‘‘This deed witnesseth that I J. H., have this 
day sold und by these presents do convey unto G. R. one-sixteenth 
part of my half of all the mineral contained in a certain tract of 
land, &c. This deed therefore is, that I convey unto the said G, R. 
and his heirs and assigns forever, one-sixteenth part, &c.,” shows 
upon its face that the grantor intended to convey the mines and min- 
erals in and upon siid land, and the word ‘ sold ” in the connection 
in which it is used, ez vi termini, imports a valuable consideration, 
and rebuts the presumption of a resulting use to the grantor, which 
would defeat the operation of the deed. 


Case Aareep, tried before Afitchell, J., at Spring Term, 
1872, of Asue Superior Conrt. 


The plaintiffs, ‘all heirs-at law, of one Sem B. Reaves, . 


claim that they are tenants in common with the defendant, 
and have title to one thirty-second part of certain lands, de- 
scribed in the complaint, and ask that their share may be de- 
clared, and the premises sold for the purpose of making par- 
tition. 


38 


ln > 
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The defendant denies the tenancy in common, and alleges 
sole seisure in itself, and for the purpose of settliag the right 
of the parties, all questions as to the jurisdiction of the court 
are waived. 

It is admitted that the title to the lan|s and minerals in con- 
troversy, was originally in one Jesse B. Reaves, the ancestor 
of the plaintiffs, and that the defendant claims the same 
through mesne conveyances. 

All these lands, land and minerals, by mesne conveyances, 
dating back to 1854, are owned by the defendant, except the 
one-thirty-second part thereof which is the subject-matter of 


this controversy. 

On the 15th day of August, 1853, Jesse B. Reaves did as- 
sign and deliver to one George T. Reaves a paper writing, 
purporting to be a deed, and purporting to convey one 
thirty-second part of the minerals in said lan | to said Reaves, 
being that part now in controversy. Of which paper writing, 


the following is a copy: 

“This deed witnesseth, that I, Jesse B. Reaves have this 
day sold, and by their presents, do convey unto George T. 
Reaves one-sixteenth part of my half of all the mineral that 
is in a certain tract of land, Peak’s creek, in the county of 
Ashe and State of North Carolina, and known as the Ore 
Knob, containing fifty acres; that John W. Martin has 
purchased the half of said mineral from me. This deed 
therefore is, that I convey unto the said George T. Reaves 
and his heirs and assigns forever, one-sixteenth part of my 
half of all the minerals of all kinds that said tract of land 
may contain, to him and his heirs forever. In testimony 
whereof, I have hereunto set my hand and affixed my seal, 
this 16th day of August, 1853. 

Enterlined before assigned. 

[Signed] J. B. REAVES, [Seat.]} 

Attest : 

A. B. McMiutxay, Jurat. 
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Jesse B. Reaves died intestate in the year 1863, and the 
plaintiffs are his ,heirs-at-law, and as such entitled to the one 
thirty-second part, as claimed, unless their title was divested 
by the foregoing deed, which was not registered until the 
year 1875. It is admitted that the land remained unoccupied 
from the year 1859, until 1872, when the defendant took deeds 
for all the shares in said land, the share in controversy being 
purchased from George T. Reaves. 

His Honor, after argument, rendered judgment in favor of 
the defendant, and the plaintiff appealed. 


Scott & Caldiell, for appellant. 
Folk & Armfield, Smith & Strong and Jones, contra. 


Pearson C. J. It is settled, that under the Act, 1715, a 
deed duly registered has the effect of a feoffment; and no 
consideration is necessary in order to pass the legal estate. 

It was conceded on the argument, mines and minerals not 
severed from the land, are land, and may be conveyed in the 
same way, and will descend in the same way. 

So the case turns upon the effect of the deed, Jesse H. 
Reaves to George T. Reaves, set out in the case. 

Tue plaintiff takes the position, the deed was made without 
consideration, and there being no declaration of a use, there was 
a resulting use in the grantor which drew back the legal estate. 

It is familiar learning, if a feoffment be made for consider- 
ation, the feoffee acquires title. If a feoffment be made with- 
out consideration, the feoffor may declare the uses, or he may 
reserve to himself a power to declare the uses at any future 
time, or he may give to another the power to declare uses, 
and so much of the use as is not thus disposed of, results to 
the feoffor. If there be no declaration of a use and no power 
of appointment, it follows that the entire use results to the 
feoffor, The statute brings to it the entire legal estate ; the 
feoffment has no practical effect and was a vain thing. 
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The plaintiffs’ counsel, in a very learned argument, contends 
that such is the case in regard to the operation of the deed 
under consideration. | 

It is insisted for the defendant, the deed was made for a 
valuable consideration; and he relies upon the words, “ This 
deed witnesseth that I, Jesse H. Reaves save this day sold 
and by these presents do convey unto George T. Reaves,” &c. 

So the case is narrowed down to this, does the import and 
meaning of the words “ have this day sold” rebut the pre- 
sumption of a resulting use in the feoffor which would draw 
back the legal title ? 

We have seen that a declaration of a use, or a power of 
appointment rebuts the presumption of a resulting use, except 
as to so much of the use as is not disposed of. It is learning 
equally familiar, if A buys and pays for a tract of land and 
. directs title to be made to B without a declaration of the use, 
there is a resulting use to A; but if Bis the son of A, the re- 
lation rebuts the presumption of a resulting use; soif a 
father makes a feoffment to a son, the relation rebuts the pre- 
sumption of a resulting use. 

The whole current of the authorities show that the court 
seizes upon any circumstance to rebut the presumption of a 
resulting use, when no part of the use is disposed of, under the 
maxim “ ut res mogex valeat quam pereat,” and will not readily 
come to the conclusion that the parties have done an idle act. 

This deed shows upon its face that Jesse Reaves intended 
to convey the “ mines and minerals” to George Reaves; and 
as we think the word “sold” in the connection in which it 
is need, imports, ea vi terminz, that the deed was made for a 
valuable consideration, so as to rebut the presumption of a 
resulting use, which would defeat the operation of the deed 
and make the action of the parties a vain thing. There is no 
error. Judgment below affirmed. 


Pre Curiam. Judgment affirmed. 
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THOMAS D. WOLFE ve. JOHN N. DAVIS, Adm’r., &. 


An irregular judgment rendered at one term may be set aside at a sub- 
sequent term, independent of the provisions of the C, C, P.; but an 
erroneous judgment cannot be set aside at a subsequ nt term. 


An erroneous judgment is one rendered according to the course and 
practice of the court, but contrary to law. An irregular judgment 
is one rendered contrary to the course and practice of the courts, as a 
judgment without service of process. 


The power of amendment extends only so far as to make the record 
speak the truth; and the record cannot be so amended, as to show 
what ought to have been done, but only what was done, 


(Cowles, Adm'r., . Hayes, 69 N.C. Rep 406, cited and approved.) 


Motion in the cause, heard before Buxton, J., at Spring 
Term, 1875, of Union Superior Court. 

The plaintiff held a note upon bothof the testators of the de- 
fendant, given during the late war, and payable in Confede- 
rate money. Both of the testators died during the war, leav- 
ing each a last will and testament, which have been duly 
proved in Union county. The defendant Cureton qualified as 
the executor of W. J. Cureton, and the defendant Yarboro 
qualified as the executrix of G. W. Yarboro. 

The plaintiff instituted an action against the defendant at 
Fall Term, 1867, of Union Superior C purt. 

The case came on for trial at Fall Term, 1869, being No, 
32, of the civil issue docket of that term. The only plea 
relied on was “Fully adininistered.”. No jury was eimpan 
nelled, but judgment was entercd up as follows: “Judgment 
according to note, subject to scale, and subject to the same 
order as in No. 1.” The case No. 1, referred to, was a case 
entitled, 1). A. Covington v. HMimypton Hunthy and E' lism 
Huntley, Executors of Thomas Huntley, in which case at Fall 
Term, 1868, the following entries appear : 

“ General issue ; specially, the executors of Thomas Huntley 
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plead; Former judgment of debts of equal dignity before 
notice; Retainer; Fully administered ; Property sold by au- 
thority of Act of Assembly; and bonds and notes not yet 
collected. 

Judgment according to note filed. 

It is ordered by the court that no execution issue against 
the defendants Ellison and John Huntley, Executors of Thos. 
Huntley, deceased, until further proceedings are had before 
the clerk to ascertain the state of the assets of their testator.” 

It is stated by way of explanation of the judgment and 
order in No. 1, that the plea of “ general issue” was not relied 
on, but only the protecting pleas of the executors and the 
order was made by the court under the idea that the Act of 
1868-69, relating to estates of deceased persons was applica- 
ble to administrations granted before its passage. The effect of 
the judgment was merely toascertain the debt, leaving the ques- 
tion of assets to be determined thereafter before the clerk. 
The course adopted in No. 1, was followed as a precedent, 
hence the reference thereto. 

In 1870, upon proceedings properly instituted, in the Probate 
Court of Union county Cureton was removed from his office as 
executor and John N. Davis, the largest creditor of the testa- 
tur, was uppointed administrator de bonis non with the will 
annexed of W. J. Cureton, deceased. And Davis, as admin- 
istrator de bonis non, after notice to the plaintiff, Thomas D. 
Wolfe, moved the court to set aside the judgment and order 
rendered at Fall Term, 1869, and reinstate the case so far as 
the estate of W. J. Cureton is concerned, upon the civil issue 
docket. 

The plaintiff resisted the motion, and moved the court to 
reform the judgment mune pre tune as of Fall Term, 1869, 
into a judgment yw ‘/:, as upon the admission of the plea, 
“fully administered.” | 

His Honor upon the hearing directed the order made at Fall 
Term, 1869, to be stricken out, but refused the motion to set 
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aside the judgment; and granted the motion of the plaintiff. 
From the ruling of the court, the defendant Davis appealed. 


Battle, Battle & Mordeca‘, for the appellant. 
Wilson & Son, contra. 


Reapr, J. A judgment, however -rreneens, rendered at one 
term, cannot be set aside at a subsequent term. But a judg- 
ment 7rregu/ar. rendered at one term may be set aside at a 
subsequent term. (We are not speaking of the power under 
the Code of Civil Procedure to vacate a judgment within a 
yeur for mistake, &ec., which is not applicable to our case.) 
An erroneous judgment is one rendered according to the course 
and practice of the courts, but contrary to law; as where it is 
for one party, when it ought to be for the other; or for two 
little, or too much. An irregular judgment is one contrary to 
the course and practice of the courts; as judgment without 
service of process. . 

In our case, the judgment against ‘the defendant at Fall 
Term, 1869, was irregular, because there stood his plea of 
“fully administered” undisposed of. And therefore it may 
be set aside. Culex v. Hays, 69 N. C. Rep., 406. And his 
Honor erred in refusing to set it aside. 

In granting the motion of the plaintiff to amend the record 
of Fall Term, 1869, by entering a judgment guando, nune pro 
tunc, his Honor seems to have been of the opinion that the 
power to amend, embraces something more than simply mak- 
ing the record speak the truth—not only what «as done, but 
what ought to havebeen done. But that is error. And as 
there was not in fact any judgment gvvm/o rendered at Fall 
Term, 1869, it would be improper to make the record say that 
there was. 

There is error. This will be certified. 


Pre Curiam. Judgment accordingly. 
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JOHN B. SHARPE ec. HARDY PEARCE. 


A executed and delivered to B a mortgage upon a sorrel horse, de- 
scribed in the mortgage as ‘‘one horse,” &c. A, with the consent of 
B, exchanged the sorrel horse for a bay horse, with the understanding 
that the bay horse should stand in the place of the sorrel horse in the 
mortgage. Afterward A exchanged the bay horse for another horse, 
In an action brought to recover the bay horse: J/eld, that the mort- 
gage was a lien upon the bay horse as between the mortgagor and 
mortgagee, but did not embrace the bay horse as against a third 
party without notice, and the plaintiff had no title against the de- 
fendant 

(Kea v. Robeson. 5 Ired. Fq. 373; Jones v. Morris, 7 Tred. 370; Gregory 

v. Perkins, 4 Dev. 50; Ibid t Ired 340; Jbid 2 Ired. 449; Hubbard v. 

Winburn 4 Dev. & Bat. 37, cited and approved.) 


Civiz Action, for the claim and delivery of personal prop- 
erty, tried on demurrer before his Honor, Judge Mvore, at 
the Fall Term, 1875, of Herrrorp Superior Court. 

The plaintiff filed the following affidavit, to-wit : 

“ John B. Sharpe, the plaintiff above named, being duly 
SWOrn, Says : 

1. That he is now the owner, and entitled to the immediate 
possession of the following described property: one bay horse 
about twelve years old. 

That said property is wrongfully detained by one Hardy 
Pearce. That the alleged cause of detention, according to 
this plaintiff's best knowledge, information and belief, is as 
follows : 

That sometime during the early part of the current year, 
he sold to one W. E. Miller a certain sorrel horse, and that 
the said Miller executed to the plaintiff a lien or mortgage on 
the said sorrel horse, to secure the payment of the purchase 
money for the same. That since this first sale, the said Miller 
traded off the suid sorrel horse for another, with the approval 
and understanding of and with the plaintiff, that his lien or 














—_ 









vz. . a a . y 
hein ante Acacia Mogae, sj 


JANUARY TERM, 1876. 601 





SHARPE vy, PEARCE 





mortgage was to be held by him on the same, or that the horse 
traded for was to stand in the place of the said sorrel horse. 
That notwithstanding this understanding, the said Miller, 
without the knowledge and consent of the plaintiff, has made 
another trade for a horse, almost worthless. 

Wherefore the plaintiff demands that the said bay horse be 
taken from the defendant and returned to him. 

That said property was not taken for tax, or fine, or assess- 
ment pursuant to a statute, or seized under attachment or ex- 
ecution against the property of deponent. 

That the actual value of said property is about one hundred 
dollars. That the plaintiff is about to commence an action in 
this court for the recovery of the possession of said personal 
property, the summons in which action being hereunto an- 
nexed.” 

The Clerk ordered that the said bay horse be delivered to 
the plaintiff upon his filing the undertaking required by law. 

To this affidavit, used as a complaint, the defendant de- 
murred, assigning as the grounds thereof : 

1. That it does not appear that the plaintiff had any mort- 
gage, trust or lien of any kind upon the horse demanded in 
the complaint. 

2. It does not appear that the defendant had notice of any 
mortgage, trust or other lien existing against the horse de- 
manded in said complaint. 

On the hearing, after argument, his Honor sustained the 
demurrer, giving judgment in favor of defendant and dis 
missing plaintiff's complaint with costs. 

From this judgment the plaintiff appealed. 


Smith & Strong, for appellant. 
Guliam & f’ruden, contra. 


Bynum J. The plaintiff sold and delivered to Miller a 
sorrel horse, at the same time taking a mortgage upon the 
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same horse and other property to secure the purchase money 


‘and other debts. Miller, the mortgagor, afterwards traded the 


horse for another—a bay horse about twelve years old, with 
the consent of the plaintiff and with the understanding that 
he should stand in the mortgage in the place of the sorrel. 
After this, the mortgagor traded off the bay horse to the de- 
fendant for another horse alleged to have been worthless ; 
whereupon the plaintiff brought his action of claim and de- 
livery against the defendant for the bay horse. 

The only description of the horse given in the plaintiffs 
mortgage is, that Miller “ does by these presents bargain, sell 
and convey to the said John B. Sharpe, and his heirs and 
assigns one horse,” &c. The demurrer admits these facts, and 
the question raised is, whether the plaintiff can maintain his 
action. The trade of the sorrel horse for the bay with the 
assent of the plaintiff, vested the title of the bay in the mort- 
gagee, as against the mortgagor, but how did it effect third 
persons without notice? The defendant Pearce traded for a 
b+y horse; the mortgage was of a surre/, The very purpose 
of the registration laws was to prevent frauds upon creditors 
and purchasers, by requiring that the deed must describe the 
subject matter of the conveyance, so as to denote upon the 
instrument itself, what it is in particular, or refer to some- 
thing else to make it certain. Ava v. Lobinso , 5 Tred. Eq. 
373. Jones v. Morris, 7 Tred. 370. Gregory v. Perkins 4 
Dev. 50. 1 Ired, 340. 2 Ired. 449. Suppose the defendant 
had searched the Register’s books to tind out whether there 
was a lien upon the bay horse for which he was about to 
trade. He would have ascertained there, that Miller had 
mortgaged to the plaintiff “one horse” without farther de- 
scription. Had he then gone outside of the deed to learn 
what horse was meant, he would have found that it was a 
sorrel horse that was mortgaged, and not a bay. 

To hold that such a mortgage is valid, and constructive 
notice to the defendant, would be to hold that the registration 
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laws, which were designed to prevent fraud, were themselves a 
trap and a fraud upon honest purchasers. Against third per- 
sous without notice, the mortgage did not embrace the bay 
horse and the plaintiff had no title as against the defendant. 
We do not think Wuhbburd vy. Yinburn, 4 Dev. and Bat. 137, 
cited by the plaintiff's counsel, conflicts with our decision in 
this case. 
There is no error. 


Per Curtam. Judgment affirmed. 








WILLIAM P. WETHERELL and wife « MAXWELL J. GORMAN 
and others, 


In stating an account of the rents and -profits of real estate, the defen- 
dant shou'd be credited with the enhanced value of the property on 
account of repairs, and not with the actual cost of such repairs. 


It is not error to charge a defendant in such account with the actual 
rent received, after repairs made, where he has been credited with 
the value uf such repairs, with interest thereupon. 


This was a SpectaL Proceepine, tried before Watts, J, at 
January Term, 1876, of Waxx Superior Court. 

The case was before this court upon appeal at June Term, 
1875, and is fully reported in 73 N. C. Rep. 380. 

In accordance with the judgment of this court, the case 
was referred to the Clerk of the Court below, to state an ac- 
count between the plaintiffs and the defendant, Whitaker, 
“charging the said Whitaker with the rents and profits re- 
ceived by him, and allowing the said Whitaker the value of 
the purchase money paid by him, and also the enhanced 
value of the land, arising from any improvements made 
thereon with interest on these respective sums.” 
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The case was heard in the court below, upon exceptions, to 
the report of the referee. 

The plaintiff filed the following exceptions: 

1. Becanse no rent is allowed from April, 1865, to October, 
1867, whereas it is shown by the evidence and so found by 
the Clerk, that $20 per year might have been collected with 
repairs. 

2. Because the value of repairs is allowed to defendant, 
without finding that the premises, when surrendered, had any 
enhanced value over that which they had when first occupied 
by defendant. 

3. Because interest is allowed on the repairs, whereas the 
use and occupation is equivalent to interest. 

4. Because interest is allowed on taxes, which are incident 
to the possession of realty, and not being a debt due to the 
person contesting, no interest is due thereupon. 

5. Because the amount allowed for the back yard is based 
upon the increased’ value of the house instead of the actual 
value of the back yard. 

The exceptions were overruled by the court, and judgment 
rendered. Whereupon the plaintiffs appealed. 


Smith & Strong and Col/ins, for appellants. 
Fowle and Huywood, contra. 


Reape, J. The amount in controversy is small, and another 
reference and report, and the delay and expense incident 
thereto make it important that there should be an end to the 
litigation, unless manifest injnry would result to one party or 
the other. Both parties except to the report; both parties 
are dissatisfied, which probably amounts to about the same as 
if both parties were satisfied. 

The plaintiff has five exceptions to the report, only one of 
which, the second, has any force: “That the cost of the re- 
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pairs, instead of their value to the premises was allowed the 
defendant.” 

Their value to the premises is evidently the correct rule ; 
for, very expensive repairs might nevertheless injure the pre- 
mises, us changing a dwelling into a store house or stable. 
But as the order of reference directed the Clerk to allow for 
the “enhanced value of the land, by reason of any improve- 
ments made thereon ;” and he reports the cost of the repairs 
as “improvements,” we must take it that he understood the 
instructions, and that he meant that the value of the land was 
enhanced to the amount of the cost of the improvements. 
There was error therefore in sustaining any of the plaintiff's 


” 


exceptions. 

Only one—the first—of the defendants’ exceptions has any 
force: “ That the defendant is charged with the actual rents 
received after his repairs, instead of such rents as the lot 
would have yielded without the repairs.” The defendant says, 
that the improvements came out of his pocket, and the in- 
creased rents ought to go into his pockets, to reimburse him 
his ouilays; else the profits of his money will go into the 
plaintiffs’ pockets. That would be so, if it were not that the 
report reimburses him every dollar that he spent for improve- 
ments. Being reimbursed the cost of his improvements, with 
interest, it is the same as if he had never made any improve- 
ments. The plaintiffs having reimbursed the defendant the 
cost of his improvements, with interest, it is the same as if 
they, not he, had paid for them originally. So that there is 
really no substantial objection to the report in this particular 
in th/s case; although cases might arise in which the rule con- 
tended for by the defendant, would be the right one. 

The judgment below ought to have overruled all the excep- 
tions on both sides, and confirmed the report. And that will 
be the judgment of this court. 


Per Curiam. Judgment here for the plaintiff according to 
the report. 
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WILLIAM P. WETHERELL and wife « MAXWELL J. GORMAN 
and others. 


(For the Syllabus, see the preceding case between the same parties.) 


This was an appgeaL by the defen lants and is a branch of 
of Wethere/l and wife vo. -ormen and others, «fe. 

The defendant Whitaker filed the following exceptions : 

1. Because the actual rent, after the repairs, was charged, 
and not the amount for which the house would have rented 
without the repairs and before they were made. 

2. Because the account was not taken upon the basis sug- 
gested in the first exception, and made to conform thereto in 
all other respects. 

3. Because the expense of collecting rent was not allowed 
defendant, to wit: ten per cent. 

His Honor overruled the exceptions and the defendant 


appealed. 


Fowle and Haywood, for appellant. 
Smith & Strong and Collins, contra. 


Reaps, J. The facts in this case are the same as in a case 
between the same parties at this term. This being the de- 
fendant’s, as that was the plaintiff's appeal. 

There is error. There will be judgment here for the de- 
fendant for his costs. 


Per Curiam. Judgment accordingly. 
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In re JOHN SCHENCK. 


The power to issue the writ of habeas corpus is denied to the Supreme 
Court and any Judge thereof, or to the Superior Courts, by the ex- 
press provision of Bat. Rev, chap, 54, where the applicant is detained 
by virtue of a final judgment of a court of competent jurisdiction} 
The application must be refused, even where it appears that the ap- 
plicant 1s imprisoned in the State’s prison, and the sentence of the 
court is erroneous; and .he app icant, in default of appeal, must be 
left to his re-nedy by writ of certiorari. 


(Childs v. Martin, 69 N. C. Rep. 126, cited and§approved.) 


Perrition for a writ of habeas corpus, hewd before this 
court at this term. 

All the facts necessary to an understanding of the case are 
stated in the opinion of the court. , 


Attorney General Hurgreve. for the State. 
Battle, Buttle & Mordecai, for the petitioner. 


Bynum, J. In the matter of Schenck. The petition in 
this case was filed before me, and as it is case of much impor- 
tance and public concern, I asked the assistance and advice of 
all the Justices of the Supreme Court. The case was ac- 
cordingly argued before the whole court by the Attorney 
General on behalf of the State, and by Mr. R. H. Battle for 
the petitioner. With the advice and concurrence of all the 
Judges, the motion was denied and the following opinion 
filed : 

This is an application for a writ of habeas corpus, upon the 
following state of facts : 

At the Fall Term, 1875, of the Superior Court of Lincoln 
county, the petitioner, John Schenck, was indicted for an 
assault and battery upon the body of one Alexander Schenck. 
At the same term of the court, the defendanf appeared and 
submitted, and was by the court sentenced to two years im- 
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prisonment at hard labor in the penitentiary, where he now is, 
undergoing his punishment. The record shows that the pen- 
itentiary was substituted by the court, (instead of the common 
jail, I presume,) “ by the consent and choice of the defendant.” 

The petitioner alleges that this judgment is illegal, in that 
the law confers upon the court no power to impose such a 
sentence for such an offence. That punishments in this State 
are regulated by statute ; and that by a proper construction of 
sections 29, 108 and 111, chap. 32, of Bat. Rev. the punish- 
ment of misdemeanors of this class, is limited to fine and im- 
prisonment in the county jail, one or both. And such would 
seem to be the law. It follows that no consent of the defen- 
dant can confer a jurisdiction which is denied to the court by 
the law, and that any punishment imposed, other than that 
prescribed for the offence is illegal. 

But admitting that the petitioner is illegally confined, is he 
entitled to relief by this proceeding before me? I think he 
is not, and the application must be denied. 

The power to issue the writ of Auheas corpus is derived 
from the Constitution, Art. 1, sec. 18, and the Act of the 
Legislature for enforcing that provision, Bat. Rev. chap. 54, 
sec. 2 and sub. sec. 4, which is as follows: “ The application 
for the writ shall be in writing, signed by the applicant. 

1. To any one of the Judges of the Supreme Court. 

2. To any one of the Superior Court Judges, either at term 
time or in vacation.” 

It is thus plainly seen that a single Judge of the Supreme 
Court has the same and no other jurisdiction to issue the 
writ than a Judge of the Superior Court, and by reference to 
the same section of Bat. Rev. chap. 54, sec. 2, it becomes 
equally plain that the same limitation of power to issue the 
writ in certain cases, extends equally to the two classes of 
Judges, to-wit: ‘The application to prosecute the writ shall 
be denied in the following cases, * * * * *® 
Where persons are committed or detained by the final order, 
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judgment or decree of a competent tribunal of civil or crim- 


i inal jurisdiction, or by virtue of an execution issued upon such 
a tinal order, judgment or decree.” The Superior Court é« a 
~ court of competent jurisdiction of the person and offence of 
t the petitioner, and by the terms of the statute, no writ of 
) hubeas corpus lies against its final judgment. The petitioner 
had his day in that court, and if he was aggrieved by the 
: judgment he had the remedy and the opportunity of appeal 
to the court of last resort. This is the prescribed and regular | 
4 course of procedure, from which there is and can be, from the | 
: very necessity of the case no departure. | 
So far as the law goes, to secure the citizen the full bene- | 
f fit of the right of appeal, even in cases of his own neglect to | 
avail himself of this right, that upon his application to the | 
Supreme Court, with a reasonable excuse for his neglect, that 
court will issue the writ of cestivrar/ to the Superior Court, ! 


and thus bring up the case for review as on appeal. The pe- 
titioner here, has neither appealed- from the final judgment, 
nor has he applied to the Supreme Court for the writ of cer- | 
tivrar?, Should such an application be made to that court, 
and it clearly appeared that the court below had exceeded its | 
jurisdiction, and sentenced a defendant to an illegal imprison- 
ment, the Supreme Court would probably issue the remedial 
writ, that a wrong might be redressed in the only;way open, 
upon an excuse slighter than is ordinarily required, for not 
having appealed from the judgment. 
The question was raised, discussed, and has been considered, 
whether the Supreme Court, as such, has the power to issue 
the writ of Aubeas corpus, in this case. The jurisdiction of 
the Supreme Court is prescribed by the 10th section of Arti- 
cle IV of the Constitution: “The Supreme Court shall have 
jurisdiction to review, upon appeal, any decision of .the Court 
below, upon any matter of law or legal inference; * * * and 
the court shall have power to issue any remedial writs neces- 
39 
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sary to give it a general supervision and control of the infe- 
rior courts.” It is thus seen that the Supreme Court, as now 
constituted, is a court of appeals only, and has no jurisdiction 
to issue any original process, except to enforce its own judg- 
ments, and to issue such remedial writs as may be necessary 
to give it a general supervision and control of the inferior 
courts. For illustration, take the case now before us. If this 
case had come before the Supreme Court by appeal, or should 
hereafter come before it by certéarari, and upon the trial it 
should appear that the prisoner was suffering an illegal con- 
finement in the penitentiary, it would be the duty of that 
court, by virtue of its supervisory power, and of Battle's Re- 
visal, chap. 54, sec. 10, enacted to carry into effect this con- 
stitutional power of the Supreme Court, to issue the writ of 
hubeas corpus, even of its own motion, and discharge the pris 
oner. So if the superior Court should refuse to allow an ap 
peal in a proper case, or should refuse to carry into effect a 
decree of the Supreme Court, that court would have the power 
to issue the writ of certiorari, mandamus or appropriate writ, 
to enforce its supervisory power. Still, in these and the like 
cases, it is only a court of appeals, clothed with these remedial 
powers, to secure the prompt and complete execution of its 
appellate and supervisory jurisdiction. 

So it would seem from the constitution of the Supreme 
Court, as well as by the express provisions of the second sec- 
tion of the Habeas Corpus Act, Bat. Rev. chap. 54, that the 
power to issue the writ in cases where the person is detained 
by virtue of a final judgment of a court of competent juris- 
diction, is denied both to the Supreme Court and any Judge 
thereof or of the Superior Courts. 

In cases where the writ is allowable, it has been seen that 
the power is conferred equally upon all the Judges to issue the 
writ. Without reference to the positive prohibition of the 


‘statute, it is otherwise clear that the power cannot extend to 
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cases where the person is confined on final process. For if 
so, this unseemly and discordant result would follow, that 
Judge Schenck might try and sentence a person to death or 
the penitentiary, and Judge Cloud or Buxton might issue the 
writ of habeas corpus and discharge the prisoner. Results so 
disgraceful and destructive to the orderly and harmonious ad- 
ministration of justice, were never contemplated by the 
framers of our judicial system; on the contrary they were 
carefully guarded against, both by the constitution and legis- 
lation. In Childs v. Martin, 69 N.C. Rep. 126, it is held 
that where two or more courts have equal and concurrent juris- 
diction of a case, that court in which a suit is brought acquires 
jurisdiction of it, which excludes the jurisdiction of other 
courts. The same principal applies here. 


Per Courtam. Application denied. 
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VANDIVER TEAGUE ve. WW. 8. TEAGUE and MOSES TEAGUE, 
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A devised as follows: (1.) I will and bequeath to my beloved wife, M. 
B. T., forty acres of iand, including the house and buildings, during 


her natural life, then to be equally divided between my three youngest 
daughters, te wit: * * * * * * T also will and bequeath all ( 
the rest of my tract of land that I new live on, known as the Newland 
land to my three youngest diughters, * * * * * * to be equally . 
divided. (2.) That all the rest of my land, with the exception of the ) 
lui d where my son W.S, T. lives, that land the said W. must pay , 
for, what I pad without interest, then my executors to muke him a { 
‘ 


deed, to be sold, and my daughter N, A’s heirs to have fifty dollars 
each, the balince to be divid-d among my other heirs. (3.) I also will g 
that my three sons, V , W. and M., account to my estate what money 

they owe me without interest, and have three hundred and fifty dol- 
lars each out of that money, and a'l the rest of my property to be sold ’ 





and equally divilod amoug my nine heirs;” Held, 1, It appearing e 
that the testator owned several tracts of land adjoining the heme t 
piace, and which had been used as one tract for thirty years, and was f 
conveyed to him as one tract, known as the Newland land, the same 
constituted but ene tract, and passed to the three youngest daughters, : 
subject to the life estate of their mother. 

2. That the words *“‘my other heirs,” excludes the three youngest s 
daughters from all benefit under that clause ef the will, and that N. L 
A’s heirs take nothing under said clause except the legacy of fifty te 
dollars, to be paid out of the fund arising from the sale of the land, w 
That the name of W. S. T. was. nly mentioned in order to direct ‘s 
that he should pay for the land on which he lived, and thereby in- y 
crease the fund out of which he was to draw as one of **my other ™ 
heirs ;” meaning other than the three youngest daughters. vs 

3. That alihough some of the debts due from his sons to the testator tc 
were barred by the statute of limitations, they must be paid before of 
the sons owing them can claim any benefit under the will. Vv 

. m 

Civiz Action, tried before Furches, J, at Fall Term, 1875, mm 

of the Superior Court of ALEXANDER county. ti 

The complaint alleged: That Vandiver Teague, Sr., died o 
in the county of Alexander in the month of March, 1872, | , 
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leaving a Jast will and testament in which he appointed the 
defendants, William S. Teague and Moses Teague, his execn- 
tors. 

The following is a copy of said will: 

“In the name of God, Amen: I, Vandiver Teague, Sr., 
being of sound mind and disposing memory, blessed be God, 
do make and ordain this my last will and testament, to-wit: 

First: I will and bequeath to my beloved wife, Mary B. 
Teague, forty acres of land, including the house and buildings, 
during her natural life time, then to be equally divided be- 
tween my three youngest daughters, to-wit: Sophronia J. 
Teague, Elizabeth Montgomery and Amanda L. Teague. I 
also will and bequeath to my beloved wife one years’ plentiful 
provisions ; also two choice cows and calves and four head of 
sheep, one sow and pigs and hogs enough for a killing, also 
all the household and kitchen furniture, with the exception of 
two desks and one bureau. And I will her one mare, all the 
farming tools and one wagon and gear. I also will and be 
queath all the rest of my tract of land, that I now live on, 
known as the Newland land, to my three youngest daughters, 
Sophronia J. Teague, Elizabeth A. Montgomery and Amanda 
L. Teague, to be equally divided. I also will and bequeath 
to my daughter, Sophronia J. Teague, a mule called Jim, 
which she is now in possession of, and I also will to my 
youngest daughter, Amanda L. Teague, a horse beast, to be 
worth one hundred dollars in gold, likewise three head of 

cattle apiece, and I will to Sophronia five head of sheep, and 
to Amanda nine head of sheep. TI also will that all the rest 
of my land, with the exception of the land where my son, 
William S. Teague, now lives, that land the said William 
must pay for what I paid, without interest, then my executors 
to make him a deed, to be sold, and my daughter, Nancy Ans- 
tin’s heirs to have fifty dollars each, the balance to be divided 
among my other heirs. I will that my three sons, Vandiver, 
William and Moses, account to my estate for what money they 
















ie ecgiiitotaeee en ee ee eed ae 
CE Ph Ne ee ee) eae pd MAF Sat 


IN THE SUPREME COURT. 









Teaovr v. Teacuge & Teacut, Ex’rs, &c., and others. 



















owe me, without interest, and have three hundred and fifty 
dollars each out of that money, and all the rest of my pro- 
perty to be sold and equally divided among my nine heirs, my 
wife an equal heir. I also ordain and appoint my two sons, 
William and Moses, my executors in this, my last will and tes- 
tament. 

N. B. I will that my wife, Mary B. Teague, and her four 
daughters have all the money accruing from the estate of Jas. 
H. Newland, deceased. 

In testimony whereof, I have hereunto set my hand and 
affixed my seal, March the 19th, 1866. 










his 
(Signed) VANDIVER % TEAGUE. [srat.] 
mark. 
Witness : 
his 
JoserH 4 Dyson, 
mark. 


A. B. Oxrorp, 
W. D. Marswa tt. 


The said executors qualified and entered into the discharge 
of their duties on the 13th of April, 1872. 

Two years have elapsed since the qualification of the exec- 
utors, and they have wholly failed to settle with the legatees 
and heirs-at-law of the testator. 

W. S. Teague is indebted to said estate in the sum of five 
hundred dollars, and the other executor, Moses Teague, is in- 
debted to said estate, in about the sum of eight hundred dol- 
lars. The whole amount of property, money or other effects 
that have come into their hands besides the indebtedness of 
said executors, amounts to about twenty-one hundred dollars. 
The executors own no property over and above their home- 
steads, and they actually have less property than is exempted 
as a homestead. 
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The testator died seized and possessed in fee simple of sev- 
eral tracts of land, to wit: one in the county of Alexander, 
on Middle Little river, one tract known as the “ Home tract,” 
containing about three hundred acres ; one known as the “ Sal 
Self ” tract, containing about eighty acres ; one known as the 
“ Austin tract,” containing about four hundred acres, and a 
tract on the waters of Glade creek, containing sixty acres. 

The court was requested to construe the will with regard 
to the following points : 

1. Did the testator devise that the remainder of the “ Sal 
Self tract ” and the “ 80 acre entry ” should be sold and di- 
vided amongst his heirs other than Nancy Austin’s heirs. 
What land does the testator intend to include by the clause, 
“T will and bequeath all the rest of my tract of land that I 
now live on, known as the Newland land, to my three 
youngest daughters, Sophronia J. Teague, Elizabeth Mont- 
gomery and Amanda L. Teague ?” 

2. What docs the testator mean by “my other heirs” in 
the clause, “ I also will that all the rest of my land, &¢., be 
sold, &ec., and the balance to be divided amongst my other 
heirs, &c.” 

3. What amount of provisions is the widow to receive by 
the clause, “I will and bequeath to my beloved wife one 

year’s plentiful provisions ?” 

4. What is the meaning of the clause, “I will that my 
three sons, Vandiver, William and Moses, shall account to my 
estate what they owe me, without interest, and have three 
hundred and fifty dollars each out of the money,” when a 
large amount of the notes are barred by the statute of limita- 
tions ? . 

That the testator having been twice married had the fol- 
lowing children by his first wife, to-wit: Nelly, wife of Wil- 
liam Teague, Vandiver Teague, Elmira Teague, wife of J. J. 
Teague, W. S. Teague, Moses Teague, and Nancy Austin, 
who is now dead. By his second wife he had the following 
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children, to-wit: Sophronia J. Teague, Elizabeth, wife of A. 
Montgomery and Amanda, wife of J. C. Bell. 

The complaint prayed judgment that said executors give 
bond and security for the faithful discharge of their duties, 
and that they account and settle with the devisees and lega- 
tees under said will, &e. 

The defendants filed their several answers, which are not 
necessary to be stated. 

A trial by jury was waived and the court found the fol- 
lowing facts: 

That the three tracts of land mentioned in the pleadings as 
the “ Home tract,” “Sal Self tract,” and “80 acre entry” 
were at the time of the death of one Benjamin Newland, 
some thirty years ago, a part of his real estate. After his 
death partition was made of said real estate among his heirs 
at law, in which partition the three tracts aforesaid fell to the 
‘share of Washington Newland. Soon thereafter Washington 
Newland died, and the said land was sold by his executors, 
one Bennett becoming the purchaser. Bennett never occupied 
the land, but soon after his purchase (which in fact seems to 
have been made for the testator) he conveyed it to the tes- 
tator who immediately took possession thereof and lived upon 
it to the time of his death in 1872. These lands adjoin each 
the other and were sold by the executors of Washington 
Newland to Bennett as a whole, as did Bennett to the tes- 
tator. The part known as the “Sal Self” tract having been 
entered in the name of J. H. Newland, a son of Benjamin 
Newland, it was found after the sale that the title thereto was 
in him, and he conveyed his interest thereto to Bennett for 
the nominal consideration of one dollar. The said Benjamin 
continued to cultivate the “ Home tract” and the “80 acre 
entry” until his death as one farm, the “Sal Self” tract 
being wild mountain land, has never been cleared or culti- 
vated. The “80 acre entry” was made by the said Benja 
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min, after he purchased the “ Home tract” and was called by 
him and others the “ 80 acre entry.” 

A woman named Sal Self had a cabin which she occupied 
for some time on the “Sal Self” tract before the same was 
entered, though she nor any one else had a title thereto before 
the same was entered by J. H. Newland. All these lands 
were known as, and called by the testator and his family, and 
the people of the neighborhood, the “ Newland lands,” the 
testator owning other lands called the “ Austin place” and 
the “ Glade Creek place.” 

After making his will, the testator made deeds to his three 
youngest daughters, who were his only children by his second 
wife, to all of what is called the home tract and a small por- 
tion of the “Sal Self” tract, reserving to himself a life estate 
therein. 

Upon this state of facts the court was of the opinion that 
the “80 acre entry ” and the “ Sal Self” tract were included 
in that clause of the will in which the testator declares: ‘I also 
will and bequeath all the rest of my tract of land that I now 
live on, known as the Newland land, to my three youngest 
danghters, Sophronia J. Teague, Elizabeth A. Montgomery 
and Amanda L. Teague, to be equally divided.” 

The court was also of the opinion that the money arising 
from the lands included in the residue, which were tu be sold 
by the executors, was to be divided among all the heirs of the 
testator per stirpes except the heirs of Elizabeth Austin, who 
are first to have tifty dollars each. 

The court was also of the opinion that though some of the 
debts due the testator’s estate by some of the devisees and 
legatees may be barred by the statute of limitations, still they 
are debts and must be satistied, to enable the parties owing 
them to claim under the will. 

By consent of parties three commissioners were appointed 
by the court, to lay off and assign to the wife of the testator a 
year’s provisions as provided in the will. 
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It was further ordered by the court that the clerk state an 
account of the estate in accordance with he opinion of the 
court. 

From this judgment the plaintiffs appealed. 


M. L. McCorkle and Smith & Strong, for appellants. 
Armfield «nd Johnstone Jones, contra. 


Serre, J. This action was brought to obtain a construction 
of the will of Vandiver Teague, Sr., and was submitted to 
his Honor, a jury being waived, to find the facts and declare 
the law thereon. The first question arises upon the following 
provisions of the will: “I will and bequeath to my beloved 
wife, Mary B. Teague, forty acres of land, including the house 
and building, during her natural lifetime, then to be equally di- 
vided between my three youngest daughters, to-wit, Sophronia 
J. Teague, Elizabeth A. Montgomery and Amanda F. Teague. 
* * * Talso will and bequeath all the rest of my tract of 
land that I now live on, known as the Newland land, to my 
three youngest daughters, Sophronia J. Teague, Elizabeth A. 
Montgomery and Amanda L. Teague, to be equally divided.” 

We concur with his Honor, that the Newland land, embra- 
cing the home place, the “Sal Self” place, and the eighty acre 
entry, constitute one and the same tract or plantation, having 
been used as such for thirty or forty years, and conveyed as 
such to the testator, and that the whole passed to his three 
youngest daughters, subject to the life estate of their mother, 
in forty acres. The fact that the testator made deeds to his 
three youngest daughters for portions of this land, subsequent 
to the execution of his will, cannot vary the construction of 
of the will; and indeed there is nothing in the circumstances 
attending this case, inconsistent with the idea that the testator 
intended the portion not conveyed by deeds, to go to his three 
youngest daughters, under the provisions of his will, which 
have been quoted. 
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= After disposing of his home place, the testator turns his at- 
e tention to his other lands, and directs “that all the rest of my 


land, with the exception of the land where my son, William 
S. Teague, lives, that land the said William must pay for 
what I paid without interest, then my executors to make him 
a deed, to be sold and my daughter Nancy Austin’s heirs to 
have fifty dollars each, the balance to be divided among my 
other heirs.” The testator draws a distinction between his 
n grand children, “ Nancy Austin’s heirs,” and his own children, 
» whom he designates as “ my heirs.” 
. But the question is, who are embraced in the description 
$ “‘my other heirs”? We think it evident, that the testator 
I having just made provision, in land, for his three youngest 
daughters, intended that they should be excluded from all ben- 
efit under this clause of the will, which deals exclusively with 
the fund arising from the sale of land. Nancy Austin’s chil- 
dren are clearly excluded from all benefit under the will, save 
the legacy of fifty dollars to each of them, to be paid out of 
the fund arising from the sale of land. 

The mention of William S. Teague’s name in the clause 
under consideration, was neither for the purpose of providing 
for, nor excluding him, but only to direct that he should pay 
fur the land on which he lived, and thereby increase the land 
fund, out of which he is to draw as one of “my other heirs,” 
meaning other than the three youngest daughters already pro-- 
vided for. The testator then turns his attention to his per- 
sonal estate, and after giving directions as to the payment of 
debts due from his three sons, &¢., concludes, “all the rest of 
my property to be sold and equally divided among my nine 
heirs, my wife an equal heir.” 

If we leave out of view Nancy Austin’s children, the mean- 
ing of the testator is apparent. The money arising from the 
collection of his debts, (other than the debt due from his son 
William for land, which goes into the land fund,) and from 
the sale of his personal. property, not specifically disposed of,. 
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is to create a fund in which his eight children and his wife, 
filling the description, “ my nine heirs, my wife an equal heir,” 
are to share equally. 

We concur with his Honor, that although some of the debts 
due from his sons to the testator may be barred by the statute 
of limitations, they must be paid before the sons owing them 
can claim any benefit under the will. 

This disposes of all the questions worthy of attention. 

Let this opinion be certified, to the end that the court below 
may proceed according to law. 


Perr Curiam. Judgment accordingly. 








RICHARD P, SPIERS et, HALSTED, HAINES & CO. 


-It is not error for the court below, in an action for unliquidated dam- 
ages, to permit the plaintiff to amend his comp!taint, by decreasing 
the amount clain ed. to a sum less than five hundred dollars, in order 
to oust the jurisdiction of the United States Courts. 

A purchased from B in New York, goods to be shipped at a specified 
time; the goods were not shipped until a month afterwards, during 
wich time they had depreciated in vilue twenty per cent.: Held, 

(1.) That the goods having been paid for, and A‘s receiving and selling 
the same after they did arrive, constituted no waiver of his right to 
recover damages: and 

(2.) »hat the measure of damage in such case, is the difference in the 
market value of the goods, at the place of delivery, at the time they 
were to have been delivered, and that value upon their arrival. 


Civ. Action for the recovery of damages, tried before 
Movr:, J, and a jury, at December (Special) Term, 1875, of 
Hauirax Superior Court. 

The defendants filed a petition setting forth that the plain- 
tiff was a citizen of North Carolina; that all the defendants 
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were citizens of the State of New York; that the amount in 


7 

‘9 

’ controversy exceeded five hundred dollars; and prayed the 
court to order the cause to be transferred to the next Cireuit 

Court of the United States for the Eastern District of North 


Caroliaa. The petition was not verified. 

The plaintiff moved the court for leave to amend the com- 
plaint by striking out $1,219.81, the amount of damages 
alleged in the complaint, and inserting $499, and tendered to 
the defendants a waiver in writing of all damages above that 
sum. 

The motion was resisted by the defendants but allowed by 
the court, and the motion of the defendants to remove the 
ause was overruled. 

From the ruling of his Honor, refusing the motion to re 
move, the defendants appealed. 

The defendants moved the court to continue the case pend- 
ing the appeal. The motion was overruled, and the defen- 
dants entered into the trial under protest. 

The plaintiff alleged in his complaint: That on the 20th 
day of September, 1873, with the purpose of replenishing his 
stock of goods, at his place of business in the town of Hali- 
fax, he bought from the defendants, goods, wares and mer- 
chandise to the value of $1,499.50. 

On said day he paid to the defendants the price of said 
goods, and in consideration thereof, and as a part of the terms 
and conditions of the sale, the defendants agreed and promised 
to ship said goods on or about the 23d day of September next 
ensuing, from the place of business of the defendants in the 
city of New York, to the town of Halifax. 

‘The defendants in violation of the terms and condition of 
said sale, did not ship said goods to the plaintiff until the 17th 
day of October, 1873, and by reason of the failure the 
plaintiff was damaged to the amount, &c.” 

The defendants denied the terms of the contract as alleged 
in the complaint, and alleged a sale of goods, conditional upon 
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the payment of a policy of insurance upon the life of the 
fathorof the plrintif, for divathoasaa] Jollars; aad avered co.n- 
pliance with the contract. 

Upon the trial, the plaintiff introduced evidence tending to 
show, that on the 20th of September, 1875, he entered into 
the alleged contract. That the goods bought by him were not 
shipped until the 17th of October following. Before the 
receipt thereof, such gooda as he had bought had depreciated 
in value thirty-three and one-third per cent in the city of New 
York. 

Upon the examination of the plaintiff as a witness in his 
own behalf, he admitted that he received the goods without 
objection, used them in the course of his business, and did not 
make known to the defendants his dissatisfaction until after 
the receipt of the goods, or in any other way than by bring- 
ing suit for the recovery of damages; giving as a reason for 
his failure to do so, that the defendants had retained from the 
said policy of insurance the price of the goods, and he found 
that they would have nothing he could attach in this State. 

The following issues were submited to the jury, and the 
response of the jury is annexed to each issue respectively : 

1. Did the defendants undertake and agree, at the time of 
the purchase of the goods by the plaintiff, immediately to 
ship the same to him at his place of business in Halifax ? 

Answer: They did. 

2. Did the plaintiff agree that the goods should be retained 
until the insurance policy was paid or guaranteed by the In- 
surance Company ? 

Answer: He did not. 

3. Should the jury find the issues for the plaintiff, then 
what damage has the plaintiff by said failure sustained ? 

Answer: Four hundred and ninety-nine dollars. 

4. What was the difference in New York, in the value of 
‘the goods between the 20th of September and 17th of Oc- 
tober ? 
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Answer: Twenty per cent. 

The defendants insisted that the receiving and using the 
goods by the plaintiff was a waiver of his right to claim dam- 
ages. His Honor ruled otherwise. 

The defendants requested the court to instruct the jury : 

There is no evidence that the goods were worth in the 
market of Halifax less than Spiers gave for them, or that he 
sold them for less than they cost. He cannot recover the loss 
of a good bargain. He might not have sold them at a large 
profit. He cannot recover a speculation. He can only re- 
cover damages actually sustained. 

His Honor refused the instruction prayed for, and charged 
the jury: 

That if they should find that the defendants under their 
contract with the plaintiff, were not to ship the goods until 
the policy of insurance had been paid or guaranteed by the 
Insurance Company, they should find both the first and second 
issues for the defendants. But if the contract was, that the 
goods were to be shipped at once, or.in the ordinary course of 
business, whether said policy were then paid or not, and they 
failed so to do, then they should find said issues for the 
plaintiff. 

2. That if they should find said issues for the plaintiff, he 
was entitled to recover damages, the difference in the market 
value of the goods, if there were any, between the time they 
should have been delivered in due course of transit, and when 
they were actually delivered. That the plaintiff could not 
recover for the loss of a good bargain merely, or other protit 
he might have made on the goods, but only the actual depre- 
ciation in their market value at Halifax, if any, whilst with- 
held by the defendants. In no event could they allow the 
plaintiff more than $499.00. 

Judgment was rendered in favor of the plaintiff, in accor- 
dance with the verdict. 
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Motion for a new trial. Motion overruled and defendants 


. appealed. 


Moore & Gatling and Batehelor & Son, for appellants. 
Walter Clark, contra 


Pearson, C.J. This is an action to recover unliquidated 
damages, and as in such actions the plaintiff cannot have 
judgment for more than he claims, the general practice is to 
set out in the complaint a large sum under a wideliert. “ That 
is to say,” &e. There is no harm done by this mode of 
pleading, except when the plaintiff asks to hold the defendant 
to bail, and exaggerates the alleged damage for the purpose 
of oppression, by forcing the defendant to give excessive bail. 
For this the law provides a remedy. 

In this case nearly the whole amount of the price paid for 
the goods is claimed as damages in the original complaint, but 
there is no suggestion or reason to suppose that the attorney 
in framing the complaint intended any oppression, or wished 
to take any advantage of the defendants, and when he found 
by the affidavit for removal into the Federal Court, that by 
vareless pleading he had exposed his client to this incon- 
venience, he asked to amend by putting the amount of the 
supposed damages $499, which if he had thought about “the 
Federal Court” would have been done inthefirst instance. His 
Honor allowed the amendment, and we concur with him as to 
its propriety. What harm is done to the defendants by the 
amendment? By it they are assured that the plaintiff can in 
no event recover more than $499. This assurance takes the 
case out of the operation of the Act of Congress. ‘he de- 
fendants will hardly say this slip in pleading amounts “ to an 
estoppel,” a word very much in vogue at this stage in the 
progress of the practice of the law. 

The goods filled the bill in quality and quantity, and the 
plaintiff had paid for them; so it was an executed contract. 












: ; “$e — ere pies 
ee NEP UL agony, seamed 







JANUARY TERM, 1876. 











































ats When the goods arrived in Halifax, one month behind time, 
what was the plaintiff to do? The vendors lived in New 
York and had his money. A refusal to take the goods, would 
leave him without any security for the money he had paid. 
So prudence suggested, “take the goods and sue the vendors 
for not sending them in time.’ 


>] 


We can see no principle of 


ed law or of equity which forbade this. In fact, it was the best 
ve thing he could do, as well for the defendants as for himself. 
to Suppose he had refused to take the goods, he would have had 
at no security for the money he had paid, and the defendants 
of would hvae suffered heavy loss in having the goods sent back, 
nt or in selling them at auction in the town of Halifax. 

SE It follows, there is no ground on which to presume that, by 
il. taking the goods, the plaintiff waived or forfeited his right of 


action, for the damage he had sustained by a breach of the 


or contract on the part of the defendants. In regard to the 
ut measure of damages, we can see no other rule than the dif- 
ey ference between the value of the goods in September, when 
ed they ought, by the contract, to have been delivered, and the 
id value in October, when they were delivered. 

a The notion of having an account taken of what the plain- 
n- tiff sold the several articles of “the goods, wares and mer- 
he chandise, bought of defendant,” cannot be entertained for one 
1€ moment. 

is There is no error. 

to 


1e Per Curiam. Judgment aftirmed. 
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THOMAS R, HENDRICK and wife and others «. JAMES H. MAY- 
FIELD, Ex’r, 


The Court of Probate has exclusive jurisdiction of proceedings for the 
recovery of legacies and distributive shares of estates. 


When, however, a specific pecuniary legacy has been given, and has 
been assented to by the executor, it becomes a debt, and must be re- 
covered by action brought to a regular term of the Superior Court. 


No assent, however, of an executor to a residuary legacy, uncertain in 
amount, which is to be ascertained by an account to be taken, will 
deprive the Probate Court of its appropriate jurisdiction. Nor will 
the payment of a part of a legacy, leaving a balance unpaid, have 
that effect. 

(Heileg v. Foard, 64 N.C, Rep. 710; Hunt v. Sneed, Tb. 176; Miller v. 
Barnes, 65 N. C, Rep. 67; Lodge v. Hodge, 72 N. C. Rep. 6 6, cited 
and approved. Sell v. King, 70 N. C. Rep. 330, cited, and distin- 
guished from this, ) 


Spectra, Proceepine, heard upon appeal from the Probate 
Court, before his Honor, Judge Watts, at Chambers, in War- 
REN county, February 8th, 1873. 

The plaintiff filed a petition in the Probate Court, alleging: 

That Thomas A. Gholson Palmer died during the year 1840, 
leaving a will in writing, duly executed, to pass his whole 
estate, which was admitted to probate at February Term, 1841, 
of Warren County Court. James O. K. Mayfield, the execn- 
tor therein named, duly qualified, and took into his possession 
personal estate and effects sufficient to pay the debts, funeral 
expenses and legacies of his testator. 

The testator, after disposing of certain lands in his will 
mentioned, devised as follows: 

“Ttem 6th. It is my will and desire that all of my negroes 
shall be sold by my executor hereinafter named, on a credit of 
twelve months, to the highest bidder, bond to bear interest 
from the date of sale, and the proceeds of said sale to be kept 
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by my executor hereinafter named, together with all indi- 
vidual property or money that I shall die possessed of, for the 
comfortable support of my father, Thomas E. Palmer, as long 
as he lives, to be administered to his necessities as my execu- 
tor hereafter named, shall see best. 

Item 4th. I give and bequeath to my sister, Mary A. 
Palmer, and Mary J. Walker, (daughter of Mary J. Walker, 
my sister,) after the death of my father, all the money in the 
hands of my executor hereafter named, and all other not be- 
queathed, to be equally divided between said Mary A. Palmer 
and Mary J. Walker. In case Mary A. Palmer should die 
without lawful issue of her body, the whole of her interest in 
this will shall belong to Mary J. Walker, and in case Mary J. 
Walker die without lawful issue of her body, the whole of 
her interest in this will shall go te Mary A. Palmer. In the 
event of both Mary A. Palmer and Mary J. Walker's death 
without lawful issue of their bodies, the whole of their interest 
in this will shall be equally divided among all of my sur- 
viving brothers and sisters.” 

Thomas E. Palmer died on the 25th day of March, 1861. 
The money on hand, estate and effects, mentioned in said will 
were sufficient as to the income thereof, to furnish a comfort- 
able support for the said Thomas E. Palmer, so long as he 
lived. 

The property therein mentioned was sold by the executor 
on the 20th day of March, 1841, on a credit of twelve months, 
with interest from date, and an account of sales was returned 
by him to May Term, 1841, of Warren County Court, from 
which it appears that the amount of sales was two thousand 
four hundred and fifty-nine dollars and seventy-five cents. 

James O. K. Mayfield, as executor, never returned an in- 
ventory of the estate of his testator, or any account current, 
or any other account than the aforesaid account of sales. 

Since the death of the testator, Thomas A. Gholson Palmer, 
the said Mary A. Palmer has intermarried with James T. 
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Russell, and Mary J. Walker has intermarried with Thomas 
_R. Hendrick. 
The said executor has never paid to Thomas R. Hendrick 
and wife, or either of them, their legacy, or any part thereof. 
The executor on the 27th day of April, 1863, paid to James 
T. Russell the sum of six hundred and eight dollars and nine- 
teen cents, but has paid nothing more ou said legacy, although 
there was at the time aforesaid a large amount due them. 
The said executor did not keep the funds mentioned in the 
3rd and 4th items of said will, separate and apart from all 
other funds for the benetit of the legatees, but mingled the 
same with his own private funds, and applied the same to his 


private purposes, except the sum paid to James T. Russell 


aforesaid. 

James O. K. Maytield died in Warren county during the 
year 1875, leaving a will in writing, duly executed, to pass 
both real and personal estate, which was admitted to probate 
on the 21st day of January, 1875, and James IT. Mayfield, 
the executor therein appointed, qualified as such, and took into 
possession personal estate more than sufficient to pays his debts 
and funeral expenses, and also any legacies for which the said 
testator had rendered himself personally responsible. 

The plaintiffs have demanded of the defendant a settle- 
ment and the payment of the amounts due on these respective 
legacies, with which demand he has failed to comply. 

The petition prayed for an account, &e. 

The defendant demurred to the complaint upon the grounds 
following : 

1. It appears upon the face thereof, that this court has no 
jurisdiction of the subject of this action, as to Thomas R. 
Hendrick and Mary J., his wife, upon the ground that this ac- 
tion is brought to recover a legacy, and the complaint, as ap- 
pears upon the face’ thereof, does not allege that said legacy 
has ever been assented to as to them. 
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2. As to James T. Russell and wife, the complaint alleges 
that said legacy has been assented to as to them, by paying a 
part thereof. The dofenlint therefore demurs to the com- 
plaint upon the further ground that this court has no jurisdic- 
tion of the subject of the action, for the reason that the Clerk 
of the Superior Court has no jurisdiction over actions to re- 
cover legacies which have been assented to, the same being a 
debt recoverable at the regular term of the Superior Court. 

Upon the hearing before the Probate Court, the demurrer 
was overruled, and the defendant appealed to the Superior 
Court. Upon the hearing, the judgment of the Probate Court 
was affirmed, and the defendant appealed to this court. 


Cook, with whom were Moore & Gatling and Collins, for 
appellant, relied upon, and referred the court to chap. 90, Bat. 
Rev. ; /Zunt v. Sneed, 66 N. C. Rep. 176; /etlig v. Foard, 
Ib. 710; Miller v. Barnex 65 N.C. Rep. 67; Sprinkle v. 
Tlutchinson, 66 N.C. Rep. 450 : Billy. King. Ex., 70 N.C. 
Rep. 330; Bdweliv. Nong, 71 N. C. Rep. 287; Hodge v. 
Ho tge, 71 N. C. Rep. 616. 


Eton, with whom was W7/son, submitted : 

This is a special proceeding, commenced for the recovery of 
certain legacies bequeathed to the feme plaintiffs by F. Ghol- 
son Palmer, after the death of Thomas Palmer, who died in 
1861, and was entitled under the will of said T. Gholson 
Palmer to a support out of the property and money during his 
life time. See item 3d of the will. 

The petition was filed in Warren Superior Court, and the 
defendant has demurred to the same on the grounds set forth 
in his demurrer. 

I. In relation to the first, we say that it appears from the 
petition itself, that the proceeding was commenced in Warren 
Superior Court in vacation. The petition is dated October 
11th, 1875, and the Court takes judicial knowledge of the 
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terms of the Superior Courts. The petition is addressed to 
the Clerk of Warren Superior Court, and it was unnecessary 
to allege that he was Judge of the Court of Probate. The 
probate jurisdiction is “incident to his office of Clerk.” Vide 
Stanly v. Sellars, 66 N. C. Rep. 467. The views of the Su- 
preme Court in the above case, are evidently those of the Leg- 
islature, as is apparent from reading the general act on the 
subject of “ Special Proceedings.” See Bat. Rev. chap. 17, 
sec. 418, ef seg. to sec. 423, inclusive. These sections require 
the Clerk to act in all cases of “special proceeding,” but they 
do not eall him Probate Judge. 

The proceedings in our case are, in fact, commenced in the 
Probate Court, though it is called by a different name, but 
still by a name which, in law, is appropriate and proper. It 
could be no objection to a petition for a legacy under our old 
system, that it purported to be in the “ County Court,” when 
the statute used the words, “Court of Pleas and Quarter 
Sessions,” because the court was known by both names, and 
was called by both in many acts of Assembly and in the Su- 
preme Court Reports. 

Tiere are two branches of the original jurisdiction of the 
Superior Courts—one before the court in term time, and the 
other before the Clerk in vacation, acting in the exercise of 
the probate jurisdiction incident to his office, and in reference 
to special proceedings. We think that the above views are 
sustained by the cases in Battle’s Digest, Title, Jurisdiction, 





pages 295, 296, &. 

Special proceedings are all required to commence in the 
Superior Courts. See the sections of the general law already 
refered to ; also the following acts: Act in reference to sales 
of land by executor to make real estate assets, Bat. Rev., chap. 
45, sec. 61; act in reference to partition, /d., chap. 84, sec. 
12; act concerning dower, chap. 117, sec. 9; act concerning 
mills, /)., chap. 72, secs. 4 and 10. The present proceedings 
are certainly commenced as they should be, as to Hendrick 
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and wife, in reference to whose legacy no assent is pretended, 


it being alleged on the contrary, that no such assent is stated 
in the petition, and the petition, so far as the demurrer is 
concerned, is to be taken as true. Petition for legacies, ac- 
cording to the statute, Bat. Rev., chap. 45, sec. 134, are ex- 
pressly required to be in the Superior Court, and the statute 
has never been declared to be unconstitutional by the Supreme 
Court, and ought therefore to be carried out. 

Il. In relation to the second ground of demurrer, we say 
that the petition merely states the payment of $608.19 to 
James T. Rassell, in part of the legacy bequeathed to his 
wife, and it is alleged in the petition that more was due. 
The receipt of Russell to the defendant’s testator ought not, 
under the circumstances, to be considered as showing an assent 
except as to the sum paid. The bequest was not for a specific 
sum, but the amount depended upon the taking of an account 
of the estate of the testator, and his debts, and on the amount 
which it was necessary for the executor to expend yearly in 
the “ comfortable support,” to use the’ language of the will, 
of Thomas Palmer. What sum he had a right to expend for 
that purpose would depend upon the price of board, clothing 
and other necessaries, and what the necessities of Thomas 
Palmer might require as he grew older and more infirm. Un- 
der the circumstances of this case, it seems to be proper that 
the amount of the legacies should be ascertained and recovered 
in that court which our law regards as holding jurisdiction 
over legacies generally, and peculiarly fitted for that purpose. 

III. Mrs. Russell and Mrs. Hendrick are joint legatees of 
the effects bequeathed in the 3d clause of the will, after the 
death of Thomas Palmer, the survivor being entitled to the 
whole in the event of the death of the other without issue. 
Russell and wife, and Hendrick and wife, were necessary par- 
ties to the suit, either as plaintiffs or defendants, in order that 
the rights of all parties might be settled, and the executor 
protected by the decree, and justice would be advanced by a 
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determination of all the matters in controversy in one action, 
instead of having one suit in one court and one in another. 

IV. If the demurrer shall be sustained as to Russell and 
wife, the cause may still proceed as to Hendrick and wife. 
A judgment may be given for or against one or more plain- 
tiffs, and for or against one or more defendants. Bat. Rev. 
page 200, sec. 248. 


Bynum, J. The complaint and demurrer thereto, present 
the question of jurisdiction only. The Court of Probote has 
exclusive jurisdiction of proceedings for the recovery of lega- 
cies and distributive shares of estates. Bat. Rev. chap. 45, 
sec. 134. J/eiley v. Fuard, 64 N. C. Rep. 710. Hunt v. 
Sneed, 64 N. C. Rep. 176. 

When, however, a specific pecuniary legacy has been given 
and has been assented to by the executor, it becomes a debt, 
and must be recovered by action brought to a regular term of 
the Superior Court. Such were the cases of Miller v. Barnes, 
65 N. C. Rep. 67, and /lodge vy. Hodge, 72 N.C. Rep. 616. 

In Bevwell v. Keng, 71 N. C. Rep. 289, the promise was 
made by the executor to pay the cnterest on a specific pecu- 
niary legacy ; yet that was held to be insufticient to give the 
Superior Court jurisdiction, aud the exclusive jurisdiction of 
the Court of Probate was sustained. To the same effect is 
Beil v. King. 70 N. C. Rep. 330. 

In the case before us, no specific sum was bequeathed to the 
plaintiffs or claimed in the complaint. Nor does the com- 
plaint allege a promise of the executor to pay any sum cer- 
tain or any sum uncertain. It is alleged that the executor 
had paid one of the plaintiff legatees $608.19, but that can 
only be construed into an assent to that amount and no more. 
It is certainly not an assent to pay the balance claimed. No 
specific sum was willed to the plaintiffs, but only the residue 
of an estate which might remain after a life support out of it, 
to the father of the testator. It was uncertain what that 
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residue would be, and it would only be ascertained by an 
account to be taken. No assent of the executor to such a 
legacy as this, will deprive the Court of Probate of its appro- 
priate jurisdiction. ! 

There is no error. 


Per Coriam. Judgment affirmed. 








JOHN N. BUNTING ¢«. THE BOARD OF COMMISSIONERS OF 
WAKE COUNTY. 


The Act of 1874-75, chap. 200, sec. 2, which provides “that no part 
of the costs, upon any of th indictments under consideration,” (fail- 
iug to list the pol!,) “shall be taxed against the county,” repeals the 
general law, making the county liable in cases where a nol. pros. is 
entered, 


Justice RopMiN dissenting. 


This was a Controversy submitted without action, heard 
before Watts, -/, at June Term, 1875, of the Superior Court 
of Waker counly, upon the following 


CASE AGREED: 


John N. Bunting claims to recover from the Board of Com- 
missioners of Wake county three hundred dollars, and the 
Board of Commissioners of Wake county resists the claim. 

The following are the facts upon which the controversy 
depends : 

1. The plaintiff is now and has been, since the first Monday 
of September, A. D. 1874, clerk of the Superior Court of 
said county. 

2. At January Term, 1875, of the Superior Court of said 
county, the grand jury found and returned into court certain 
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indictments against certain citizens of said county for their 
several failures to list their polls for taxation for the year 
1873, under the provisions of the Act of 1872-’73, chap. 115, 
sec. 19, Bat. Rev. chap. 162, sec. 19. 

3. The said clerk of the Superior Court under the direction 
of the court and Solicitor for the 6th Judicial District, entered 
said indictments then and there on the records of the term ; 
and afterwards under like directions, during the months of 
January and February, 1875, and before the 18th day of 
March, 1875, issued capias for the defendants named in said 
indictments, and subpcenas for the witnesses endorsed thereon. 

4. At Spring Term, 1875, of said court, the Solicitor for 
the 6th Judicial District, under the control and direction of 
the court entered no/le prosequ’ as to the defendants in many 
of said indictments; and that the three hundred dollars claimed 
by the plaintiff as aforesaid, is the aggregate amount of the 
half fees claimed by the clerk for entering the indictments, 


&c., in part of said criminal actions, where in nolle prosequt 


were entered. 

5. In none of said criminal actions wherein charges are 
made by the clerk for services, did the defenfiants exhibit 
their tax receipts and pay the one dollar and fifty cents of 
costs, and move to dismiss the indictments against them respec- 
tively, as they were allowed to do by Act of 1874-’75, chap. 
200, sec. 3. 

6. After the said noll- prosequi were entered and before 
the 15th day of June, 1875, the plaintiff, as clerk of the 
Superior Court of Wake county, made up his account against 
the defendants as required by law, including therein the vari- 
ous items aforesaid, which constitute the sum of three hundred 
dollars, and regularly demanded payment thereof on the day 
and date aforesaid at the office of the defendants in Wake 
county, which payment the defendant then and there refused 


to make. 
County poll tax in 1873, was between one and two dollars. 
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7. On this state of facts the defendant claimed at the time 
of said demand, and claims now, that it was and is under no 
liability to pay the plaintiff's aforesaid claim, and was and is. 
entirely free, released and discharged from any such liability, 
by the operation of the act of 1874~’75, chap. 200, sec. 2. 

8. The plaintiff then claimed, and now claims, that the act 
of 1874-75, chap. 200, sec. 2, does not embrace within its 
operations a case like his, wherein the indictments had been 
found, and the official services rendered by the clerk before 
the ratification of said act. 

That if said section purports to embrace a case of this 
nature, it is repugnant to the provisions of both the Constitu- 
tion of the United States and of this State, and, therefore, 
void. 

That by section 4 of said act, in express terms, all parties 
who fail to comply with the provisions of the act, as contained 
in section 3 thereof, are to be preceeded against as if the act 
had not been passed. 

If upon the foregoing state of facts, the opinion of the 
court shall be with the plaintiff, judgment is to be entered 
7 herein against the defendant and in favor of the plaintiff for 
f, three hundred dollars and costs, &e. But if upon the fore 
going state of facts, the opinion of the court shall be with the 
defendant, judgment is to be entered herein against the plain- 
tiff, and in favor of the defendant for costs, &c. 

Upon the hearing, at Fall Term, 1875, his Honor rendered 
judgment for the plaintiff, according to the case agreed, from 
which judgment the defendant appealed. 




























Pusbee & Bushee and Snow, for appellant. 


Iluywood, contra. 










Reape, J. The Legislature in 1872-73, made the failure 
to list polls for taxation a misdemeanor, and intended to make 
the offence cognizable before a Justice of the Peace; but by 
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limiting the punishment to thirty days instead of one month, 
it was cognizable before the Superior Court, and a great many 
“were indicted. In 1874-’75, the Legislature deprived the Su- 
perior Court of jurisdiction, and, in order to relieve those 
‘who had been indicted from the hardships of the ordinary 
bills of costs, it provided that the Solicitors should dismiss all 
‘the indictments pending, upon the defendants showing their 
tax receipts, and paying fifty cents each to the Solicitor, Clerk 
and Sheriff. And provided further, that »o part of the costs 
in any of the cases should be taxed against the county. Acts 
of 1874~75, chap. 200. 

And now the plaintiff, who is the Clerk of the Court, brings 
this action against the county for his fees, notwithstanding the 
Act provides that no part of the cost shall be taxed against 
the county; because, he says, 

I. That the Act is prospective only. 

It is true, that statutes are to be construed as prospective 
-only, unless the contrary clearly appears. ere the contrary 
does clearly appear. The Act in express terms refers to 
“ pending indictments.” 

II. That he had performed the services before the Act was 
passed, therefore his right to his fees was ves ed, and the Leg- 
islature could not deprive him of it. 

It is true that the plaintiff’s fees were fixed by law, and 
when he rendered the services he had the right to expect pay. 
But from whom? If for any person, then from that person. 
If for the Stute, then from the State. If for a county, then 
from the county. C. C. P., sec. 555. Here the services were 
rendered for the St»te, and are to be “ paid for by the State, 
as other claims against it are.” C. C. P.,; sec. 555. I leave 
out of view the question of the power of the State to change 
or abolish the fees of the officers. 

It is also true, that the Legi:lature has the power to pre- 
scribe that the counties shall pay the costs of State criminal 
prosecutions. And the pluintiff says: 
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I. That the State had made the county liable for the costs 
in the cases in which the plaintiff claims his fees. 

It is true, that before and at the time the plaintiff rendered 
the services, our statute did provide that “in all State cases, 
where there shall be a no//e p-os qu’ entered, &c., the county 
shall pay the Clerks, &c., half their fees.” Bat. Rev., chap. 
105, sec. 32. And here there were “ State cases” and “ no//e 
presequik’ Fut then the act of 1874-75, chap 200, sce. 2. 
which provides “that no part of the costs upon any of the 
indictments, under consideration, shall be taxed against the 
county,” does, as to these indictments, repeal the general law 
making the counties liable. And so the case stands as if there 
never had been any law making the counties liable. So that 
there was not only no compulsion wpon the county to pay, but 
an express prohibition. 

The only thing that can be urged against this view, is the 
arguinent, that at the time the services were rendered, the 
county was bound under the general law. No. The county 
was not bound until a no//+ prosegui should be entered. And 
before that was done, the act of 1874-’75, repealed the gen- 
eral law as to these cases. So that, the case stands thus: The 
State, as we will suppose, is like any other party, liable fur its 
costs. It relieves itself from that liability in certain cases, 
and puts it upon the counties, which are parts and parcels of 
the State, to pay, upon the happening of certain contingen- 
cies. Before the contingencies happens, the State relieves the 
counties from liability, there can be no objection to that. 
No contract of the cow+ties is thereby impaired. A owes B, 
and directs his agent to pay it; before C does pay it, or as- 
sumes any personal responsibility, A withdraws his authority, 
and directs C not to pay it. After this, C is neither bound 
nor authorized to pay it. Diwon & Davidson v. Pace, 73 
N. C. Rep. 603. 

We do not mean to pass upon the liability of the State to pay 
this claim. All that we decide‘is, that the cownty is not bound. 
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There is error. Judgment reversed, and judgment here for 
¥ . 
defendant. 


Ropman, J. Dissenting. 

I dissent from the opinion of the court for this reason. 
When the plaintiff performed the services as Clerk in respect 
of which he sues, as the law then stood he was entitled to re- 
ceive the fees from the county, in the event that nelle provegui 
should be entered on the indictments. It was a vested right 
to payment on the happening of a contingency which the 
Legislature could not deprive him of. If an Accident Insur- 
ance Company agrees to pay B a certain sum in case he shall 
be disabled or killed on a certain journey, his right to receive 
the money on the happening of the contingency is a vested 
right, although the right is not complete until the contingency 
happens. When it happens the right by relation becomes 
absolute ab init‘o. It cannot be supposed that the Legislature 
could discharge the Company from its contract at any time 
before the contingency happened. 

The argument for the defendant is that the Legislature had 
a right to substitute the State as a debtor in the place of the 
county. But I conceive the Legislature has no right to com- 
pel a creditor to give up his claims against a solvent debtor 
against whom he has a practical remedy, and to substitute in 
his place the State against whom he has no remedy. Besides 
it seems plain to me that the Legislature never intended to 
make the State liable for the plaintiffs claim. I think the 
Act of 1874-75 violated a contract, and was void as in con- 
flict with the Constitution of the United States. 


Per Curiam. Judgment reversed. 
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MARTHA EVANS te. ROBERT RAPER. 


A covenant, by deed, by a judgment. plaintiff to and with the principal 
defendant therein, that she ‘‘ will not issue execution upon the judg- 
ment,” and ‘* will not in any way attempt to collect the same or any 
part of it.” from such principal defendant, releases the surety, also a 
defendant in said judgment. 

{ Winston v. Dalby, 64 N. C. Rep. 299; Zussell vy. Adderton, cited and 
distinguished from this.) 


Motion, by defendant to have satisfaction of judgment en- 
tered of record, heard before his Honor Judge Seymour, at 
Fall Term, 1875, of Wurson Superior Court, upon the fol- 
lowing 

CASE AGREED. 

1. That Joseph Ferrell, guardian of plaintiff had a note 
against Joseph Watson, as principal, Robert Raper, the de- 
fendant, and Pitts Kirby, (now insolvent), as sureties for five 
hundred and twenty-one dollars and fifty-eight cents, ($521.58); 
for which sum and interest, judgment was recorded in 1867 in 
favor of said guardian; and in 1869, the said judgment was 
regularly docketed according to law, in Wilson Superior 
Court. 

2. That said judgment was assigned to plaintiff in a settle- 
ment had with said Ferrell, her guardian. 

3. That Joseph Watson, the principal on the note is dead, 
and Martha Watson is his administrator; and that plaintiff 
received of said Watson’s, administratrix, two hundred and fifty 
dollars ($250) on said judgment; in consideration of which 
the plaintiff executed the following paper writing, to wit : 


“STATE OF NORTH CAROLINA, 
Wuson County. 


In consideration of two hundred and fifty dollars to me 
paid by Martha Watson, administratrix of Jos. Watson, dec’d., 
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the receipt whereof is hereby acknowledged, I hereby cgve- 
nant and agree not to issue execution upon a judgment in my 
favor in Wilson Superior Court, entitled “ Joseps Ferrel v. 
Juseph Watson,” against the said Martha Watson, as admin- 
istratrix aforesaid, and further that I will not in any way 
attempt to collect the same, or any part of it from the said 
Martha Watson, as administratrix, or otherwise. 

(Signed) MARTHA EVANS, [Seat.] 

Witness : 
Joun W. Dunnam. 


4. That the plaintiff did not intend by said paper writing, 
to release the defendant, nor did the covenantee intend to take 
or receive any other than a covenant not to issue execution 
against her. 

If the court shall be of opinion, that said paper writing 
operates as a release to the defendant, then the motion of the 
defendant shall be allowed ; otherwise, it shall be dismissed.” 

His Honor being of opinion with the defendant, gave judg- 
ment according to case agreed. 

From this judgment, the plaintiff appealed. 


Keenan & Murray, for appellant, submitted : 

1. The court will treat the instrument marked “A,” as a 
covenant not to issue execution, and not a release, because 
“the courts have been slow to adopt the doctrine that a cove- 
nant not to sue may operate as a release,” and because the 
covenantor and covenantee are vot single. Winston v. Dally, 
64 N. C. Rep., 299. 

2. The agreement is nudum pactum, being to receive part 
of a debt in payment of the whole. Bryan v. Foy, 69 N. 
C. Rep., 45. 

3. There must be a new consideration to give binding force 
to the promise of forbearance. Abel v. Alewander, 45 Tred., 
523. 
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pve- 4. The seal does not obviate the difficulty, for we are in 
my Equity, and “ Equity never regards a seal.” Serrie, J., in 
lv. Bryan v. Foy, ut sup; and although at law, a seal implies a 
nin- sufficient consideration in those cases where avy consideration 
way will suftice. Yet, in cases like this, where the court inquires 
said into the adequacy of the consideration, a seal does not help. 
5. The mode and measure of relief which Raper now seeks 
J van only be obtained in Equity. Nnow v. MceMerland, 1 Ired., 
216; Adams Eq., 106—107; Ligon v. Dunn, 6 Ired., 133; 
Russell v. Adderton, 64 N. C. Rep., at page 420. The relief 
is in the nature of specific performance, and Equity will de 
nS eree specific performance only upon valuable consideration, 
ake and such as a court of law would notice, and the use of a seal 
— will not dispense with proof of the actual consideration. 
/ Adams’ Eq., 78. 
ing 6. Again, where the covenantor reserves his rights against 
pe the surety, he is not discharged. Adams’ Eq., 107; J/ugly v. 
a." Hill, 75 Penn. Lt., 108; 3 W & T. Ld. Cos. Eq., star page 
dg- 824; Am. Notes to same at page 562, near bottom; Heas/y 
v. Cole, 16 Mur. & Welsh, at page 135; Price v. Burker, 4 
Ellis & Blackburn, 760, 772, 779. 
7. We may show by parol that the agreement was not in- 
tended to have the effect of a release. /ugley v. I/ill, 75 
5 & Penn. Lt., 108; Wyke v. Rogers, 1 DeG., Mac. & G., 408. 
Ise Here the intent appears in the case agreed, and we have a 
ve- clear equity for correction. Aillips v. Thompson, 73 N. C. 
he Rep., 543. And this equity the court here may work out, 
ly, either under the rule that equity considers that done which 
ought to be done, or under the large powers conferred by C. 
art C. P., secs. 132, 133, commented on and explained in Wade 
N. v. City of Newbern,73 N. C. Rep., 318, and Bullard vy. 
Jehnston, 65 N. C. Rep., 436. 
"ce 8. Raper is barred by the Statute of Limitations. Battle’s 
d., Revisal, chap. 17, sec. 34, sub-sec. 9, or by equity’s pursuing 
41 
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the analogy of the statute. Parham vy. Lomax, 73 N.C. 
Rep., 76. 

9. Raper might, in the original action, have had a jury to 
ascertain the fact of his suretyship, and so charge his princi- 
pal primarily. Bat. Rev., chap. 110, secs. 8 and 9. And 
although it is clear, that a statute conferring jurisdiction on 
the courts of law did not, under the old system, oust the an- 
cient equity jgrisdiction, now that law and equity are blended, 
the Chancellor’s jealousy of encroachment no longer exists, 
and the courts will net countenance a resort to a collateral 
equitable proceeding, when the rights of all parties may be 
fully adjusted in one action in the way pointed out in Battle’s 
Revisal, chap. 110, secs. 8 and 9. See Bullard v. Johnston, 
65 N. C. Rep., 486. 

10. The position of the parties is varied by a judgment 
against the surety. Jenhine y. Robertson, 2 Dev., 351; 
Rese v. Berrington, 3 La, Cos. Eq., 824 (notes). 


Connor, contra. 

Bynum, J. Learned and excellent briefs were tiled in the 
ease by the counsel of both sides, but they take, perhaps, a 
wider range than is required by the particular question sub- 
mitted in the case agreed. That question is, whether the cov- 
enant set forth operates as a retease of the defendant, who is 
the surety in the note and judgment. The covenant stipulates, 
Jirst, that the plaintiff “will not issue execution upon the 
judgment,” and second, “will not in any way attempt to col- 
lect the same or any part of it, against the said Martha Wat- 
son, as administratrix or otherwise.” The word “release” is 
not used, but it was unnecessary, when words of equivalent 
meaning are substituted. Certainly, the phrases “ will not issue 
execution,” and “further, I will not collect, or attempt to col- 
lect,” the judgment or any part of it, are fairly incapable of 
any other construction than that of being a release. The cov- 
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enant is of perpetual obligation, and so professes to be. A 
debt that is never to be collected, is discharged. 

The legal effect of the covenant is, therefore, to release and 
discharge the principal in the judgment; and nothing more 
appearing, it follows from all the authorities that the surety 
is also discharged. Any discharge or modification of the 
principal’s liability, without the consent of the surety, abso- 
lutely discharges the surety; for he has contracted to guaran- 
tee a specific agreement; and if a new agreement be substitu- 
ted without his assent, his contract is at an end. The same 
effect follows, if the creditor enters into a binding contract to 
give time for payment to the principal. For it woul] be a 
fraud upon the contract, if he were afterwards to receive the 
debt from the surety, and thus confer on him an immediate 
right of action against the principal. The surety is therefore 
discharged altogether from his guaranty. Adams Eq., 107. 

It is, however, laid down by most of the authorities, that if 
the creditor, in giving time, expressly reserves his remedies 
against the surety, there is no discharge. To use the language 
of Lord Etpoy, in ex parte Glendenning, 1 Buck. B. C., 517, 
“the law has been clearly settled, and is now perfectly under- 
stood, that unless the creditor reserves’ his remedies, he dis- 
charges the surety by compounding with the principal, and 
the reservation must be upon the face of the instrument by 
which the parties make the compromise ; for evidence cannot 
be admitted to vary or explain the effect of the instrument.” 

It is thus seen that the creditor can reserve his remedies 
against the surety only when he gives time to the principal, 
and not when he absolutely discharges him, and then, that 
the reservation must be expressed in the instrument itself. 
Whether this doctrine of the reservation of remedies against 
the surety, when time is given to the principal, obtains, or 
should obtain, in this State or not, is immaterial here, for no 
such express reservation is contained in the covenant, in our 
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case, and the covenant does not give time to, but releases, the 
principal absolutely. 

But it is insisted by the plaintiff's counsel, that the covenant 
not to sue or collect, is founded on no new consideration, and 
therefore, is void ; and that it does not express the intent of 
the parties. It is true, the case states that the consideration 
of the covenant was the payment of $250 on the judgment, 
and that the plaintiff did not intend, by the covenant, to re- 
lease the surety, nor did the covenantee intend to take more 
than a covenant, that no execution should be issued against 
her. But none of these matters are set forth in the instru- 
ment ; and the question is, not what the parties intended, but 
what they did. The plaintiff does not now seek to reform the 
covenant as having been executed in mutual mistake, but 
merely sets out what construction the parties themselves put 
upon it at the time of its execution. But the construction of 
the instrument is the business of the court alone. Nor is at 
all material what the consideration was, or whether there was 
any, unless an illegal or otherwise insufficient one, had been 
expressed upon the face of the instrument. That enquiry is 
precluded by the seal, as the case is presented. The plaintiff 
does not now repudiate the covenant, or seek to reform it, but 
on the contrary she is pursuing the surety alone. 

The rule that the creditor does not discharge the debtor by 
taking a less sum in discharge of the whole debt, although he 
so contracted and intended, is extremely artificial and unsatis- 


factory; but a rule that the creditor may discharge the prin- 


cipal and pursue the surety alone, even by an express reserva. 
tion of power to do s0, is still more repugnant to a sense of 
justice and honor. The rights of the surety in such cases, 
results more from equity, than from contract, and can not be 
put upon too high a ground. See Je se v. Berrington, and 
notes, 2 White & Tudor’s Equity Cases; Hare & Wallace’s 
Notes 856, where the whole doctrine of principal and surety, 
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is discussed and the authorities reviewed. This case is dis- 
tinguished from Winston y. Dalby, 64 N. C. Rep. 299, and 
Russll vy. Adderton, 64 N.C. Rep. 420, and other cases there 
cited, in that, here the debt had been pursued to judgment, 
which constitute a lien upon the lands of the principal and 
surety. A release, or even a covenant not to sue out execu- 
tion against the principal in such case, operated as a discharge 
of the creditor’s lien, and thus deprived the surety of the ben- 
efit of one of his securities against loss. This voluntary act 
of the creditor to the prejudice of the surety, released the 
surety, at least to the extent of the loss thereby incurred. 
Reese v. Berrington, above cited. This ease is further distin- 
guished from Hagley v. //il/, 75 Penn. St. 108, and similar 
cases, in that the covenant is made not before, but after judg 
ment, and is “not to issue execution ” or “ collect the same or 
any part of it.” As an injunction perpetually enjoining the 
collection of the judgment, would have lain, under the former 
system, the practical effect of which would be to discharge the 
debt, so this court combining the powers of both courts, will 
put such a construction upon the covenant, as will reach the 
same end, by the shortest and most direct road. This is done 
by giving effect to the covenant as a release. 
There is no error. 


Pre Curiam. Judgment affirmed. 
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STATE v. GUS GRAHAM. 


A prisoner under arrest for stealing growing corn from a certain field, 
may be compelled by the officer having him in charge, to put his 
boot or shoe in a track found in the field, for the purpose of com- 
parison; and the result of that comparison is admissible evidence on 
the trial of the prisoner for the offence. 


(State v, Jacobs, 5 Jones 257, cited and approved.) 


Invicruent for /a-ceny, tried before Buxton, J, and a 
jury, at Fall Term, 1875, of Anson Superior Court. 

The defendant was charged with the larceny of a growing 
crop. 

It was in evidence that in the latter part of the week before 
Fall Term, 1875, of Anson Superior Court, the prosecutor, 
Lewis Ricketts, missed a quantity of corn from his field, hav- 
ing been pulled from the stalks while standing. The defend- 
ant was in the employment of the prosecutor. Fresh tracks, 
apparently of a single person, were discovered in the field, 
leading from stalk to stalk, where the corn was missing. 
There was a fence between that portion of the prosecutor’s 
premises where the defendant lived, and the place where the 
corn was missing. The tracks both going and coming lead to 
this fence. On Monday of said term the defendant was ar- 
rested and the offiver found uader his bed about one and a 
half bushels of corn, apparently new corn. The officer carried 
the defendant to the prosecutor's field where the tracks were 
discovered. 

The State offered to prove by the officer that he compelled 
the defendant to put his foot in the track and that it cor- 
responded therewith. 

To this evidence, the counsel for the defendant objected, 
because the prisoner was then under arrest and ought not to 
have been compelled to do anything calculated to criminate 
himself, the proposed evidence, partaking of the nature of a 
forced confession, ought to be excluded. 
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The objection was overruled and the defendant excepted. 
There was a verdict of guilty and judgment accordingly. 
The defendant appealed. 


Busbee & Busbee, for defendant. 
Attorney General Haryrove, for the State. 


Ropauan, J. The first exception is, because the Judge per- 
mitted the officer who had the prisoner in custody to testify, 
that he made the prisoner put his foot in the tracks found in 
the prosecutor's field, and that his foot fitted the tracks per- 
fectly. It is argued that making the prisoner put his foot in 
the track was procuring evidence by duress, and the case of 
State v. Jacobs, 5 Jones, 259, is cited. 

The object of all evidence is to elicit the truth. Confessions 
which are not voluntary, but are made either under the fear 
of punishment if they are not made, or in the hope of escaping 
punishment if they are made, are not received as evidence, 
because experience shows that they are liable to be influenced 
by those motives, and eannot be relied on as guides to the 
truth. But this objection will not apply to evidence of the 
sort before us. No fears or hopes of the prisoner could pro- 
duce the resemblance of his tract to that found in the corn 
field. This resemblance was a fact calculated to aid the jury 
and fit for their consideration. 

Evidence of this sort is called by the civilians “real evi- 
dence,” is always admissible and is of greater or less value 
according to the circumstances. In Best on Evidence, see. 
183, the following instances of its value are given. “Ina 
ease of burglary, where the thief gained admittance into the 
house by opening the window with a pen knife, which was 
broken in the attempt, and a part of the blade left sticking 
in the window frame, a broken knife, the fragment of which 
corresponded with that in the frame, was found in the pocket 
of the prisoner. So where a man was found killed by a pistol, 
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the wadding in the wound consisted of a part of a printed 
paper, the corresponding part of which was found in the 
pocket of the prisoner. In another case of murder, a patch 
on one knee of the prisoner’s breeches corresponded with 
an impression found on the soil, close to the place where the 
murdered body lay. In a case of robbery, the prosecutor 
when attacked struck the robber on the face with a key, and 
a mark of akey with corresponding wards was visible on the 
face of the prisoner,” &e. Similar instances might be cited 
indetinitely. The exception however is that the officer made 
the prisoner put his foot in the track in order to test the 
resemblance. It has been seen that this could not alter the 
fact of the resemblance, which is the only matter that would 
have weight as evidence. It has been often held, that if a 
person under duress confesses to having stolen goods and de- 
posited them in a certain place, although his confession of the 
theft will be rejected, yet evidence that he stated where the 
goods were, will be received, provided the goods were found 
at the place described. /teg. v. Gou'd, 9 C. & P. 364; Luffy 
v. feple, 25 N. Y. 588; White v. State, 3 Heisk. 338; 
Selidge v. stst-, 30 Tex. 60. 

The facts of the goods being found in-the place described, 
proves that he knew they were there, and this knowledge is a 
fuct bearing on the question of his guilt, to which the jury is 
entitled. An officer who arrests a prisoner has a right to take 
any property which he has about him, which is connected with 
the crime charged, or which may be required as evidence. 
Roscoe Cr. Ev. 211; 2. v. O'Donnell, 7 C. & B. 138 (32 E. 
C. L. R.); A. v. Kinsey, 1d. 447, 2. v. Burgess, Id. 488 ; 
&. v. Levoney, Id. 515. 

If an officer who arrests one charged with an offence, had 
no right to make the prisoner show the contents of his pocket, 
how could the broken knife, or the fragment of paper corre- 
sponding with the wadding, have been found? If when a 
prisoner is arrested for passing counterfeit money, the con- 
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tents of his pockets are sacred from search, how can it ever 
appear whether or not he has on his person, a large number of 
similar bills, which if proved is certainly evidence of the 
scicnter ? If an officer sees a pistol projecting from the pocket 
of a prisoner arrested for a fresh murder, may he not take out 
the pistol against the prisoner’s consent, to see whether it ap- 
pears to have been recently discharged? Suppose it be a 
question as to the identity of tle prisoner, whether a person 
whom a witness says he saw commit a murder, and the pris 
oner appears in court with a veil or a mask over his face : 
May not the court order its removal in order that the witness 
may say whether or not he was the person whom he saw com- 
mit the crime ? :, 

Would the robber whose face was marked with the wards 
of a key have been allowed to conceal his identity by wearing 
a mask during his trial ? 

We conceive that these questions admit of but one answer, 
and that is one consistent with the general practice. 

We concur with the Judge below, that the officer had a 
right to take off the boots or shoes of the prisoner and com 
pare them with the tracks in the corn field. And we also agree 
with him in the opinion that when the prisoner, upon being 
required by the officer to put his foot in the tract, did so, the 
ofticer might properly testify as to the result of the compari- 
son thus made. It is unnecessary to say whether or not the 
officer might have compelled the prisoner to put his fuot in 
the tracks if he had persisted in refusing to doso. The refusal 
and the result of the comparison made by the officer between 
the track and the prisoner’s shoe would have been competent. 

There is no error. Judgment attirmed. Let this opinion 
be certified. 


Per Curiam. Judgment affirmed. 
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E. M. HOLT e. GEORGE W. PATTERSON. 


The statute fixing a scale of depreciation for Confederate money during 
the lute war, does not impair the obligation of contracts, and is not 
in violation of the Constitution of the United States. 


Crviz Action on a bond, heard before Schenck, J, at Fall 
Term, 1875, of the Superior Court of Canarrus county. 

The complaint alleged: That George W. Patterson, the 
defendant, and one W. R. Denny, on the 5th day of Novem- 
ber, 1862, covenanted under their hands and seals to pay the 
plaintiff, one day after date, the sum of two thousand dollars. 
That certain payments have been made thereon, (setting them 
out,) and that no other part thereof has been paid. 

Plaintiff demanded judgment against the defendant for the 
value of said covenant, according to the legislative scale, sub- 
ject to tle credits aLove mentioned. 

At the return term of the summons, to wit: Fall Term, 
1875, the defendant having failed to answer, the following 
order was made: “ Judgment : judgment to be stricken out 
if a substantial answer be filed at Chamber's Court at Char- 
lotte.” : 

On January 3d, 1876, the defendant moved the court to 
strike out the judgment, and that he be allowed to file an 
answer to the effect following : 

That the consideration of the covenant sued on, was Con- 
federate money loaned. At the time said covenant was de- 
livered, Confederate currency was worth in the proportion of 
three dollars in Confederate money to one of gold, and the 
defendant offers that a judgment may be taken upon this 
basis, but resists a judgment in the proportion of $2.50 in 
Confederate money to one of gold, as established by legisla- 
tive enactment. 

The motion of the defendant was overruled by the court, 
whereupon he appealed. 
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Ship & Bailey, for appellant. 
Battle Battle & Mordecai, contra. 


Reape J. The question is, whether the statute fixing a 
scale of depreciation for Confederate currency during the 
late civil war, is in violation of the Constitution of the United 
States, as impairing the obligation of contracts? The ordi- 
nance of the State Convention, and the Acts of the General 
Assembly upon the subject may be found in Bat. Rev. chap. 
34, sec’s. 5, 6, 7 and 8. 

During the war almost the only money in use was Confed- 
erate currency, which, day by day, was decreasing in value as 
compared with gold, and indeed with any thing else. So it. 
was considered, that when A promised to pay B one hundred 
dollars, it was not to be supposed that he meant gold dollars, 
for there were no gold dollars in circulation, nor was there 
any currency in circulation which was convertible into gold 
dollars; but that he meant Confederate currency dollars. 
And if he should be required to pay in gold, or any thing 
else, then the value of one hundred Confederate currency 
dollars should be the measure of the value of the promise. 

To this it is objected that a “dollar” means a gold dollar. 
In a certain sense that is true. But in common acceptation 
we may certainly say, Confederate currency dollars, United 
States currency dollars, and gold dollars. And no one would 
suppose that each expression means the same. And just as 
we may show by eapress words what we mean by dollars, or 
what surt of dollars we mean, so we may show by 7rceum- 
stances what we mean by dollars. And therefore it was 
enacted, that the circumstances of the war-times show that a 
promise to pay dollars, meant Confederate currency dollars, 
or their value. And then for convenience, a scale of value 
was fixed. But still the statute does not fix an iron rule for 
the construction of contracts made during the war. It only 
provides that they shall be deemed to be solvable in money of 
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the value of Confederate currency, “ subject nevertheless to 
evidence of a different intent of the parties to the contract.” 

How then is the contract violated? The contract is the 
“intent” of the parties. The statute allows that intent to 
be shown and to govern. It is only in the absence of proof 
-of the intent, that the statute directs the intent to be pre- 
sumed. 

Admitting that to be so, still it is further objected that the 
Legislature had not the power to fix an arbitrary scale of de- 
preciation, or standard of value of Confederate currency, but 
that it must be fixed by the jury in each case. 

To this it is answered that if Confederate currency had a 
definite ascertained value, and that was the value of the con- 
tract, then neither the Legislature nor the jury had the right 
to change or fix it. But if it had no ascertained value why 
might not the Legislature as well as the jury fix the value ? 
It had no fixed value. It was changing every day. And it wis 
convenient if not absolutely necessary for the administration 
of justice, that an authoritative scale should be prescribed. 

This statute has been for ten years in existence, and has 
been administered in innumerable instances without question ; 
and it is too late to question it now. 

There is no error. Judgment affirmed and judgment here 
for plaintiff. 


Per Curiam. Judgment accordingly 
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ROSANNA KIRK ¢, BENTON BARNHART, Adm’r., &c. 


A motion to dismiss an appeal, because it does not appear that a case 
had been made and served as prescribed by the Code of Civil Pro- 
cedure, will not be granted, when an opposing counsel states on oath, 
in this eourt. that all the requirements of the C. C, P. were complied 
with in the court below, 

A plaintiff, as a witness, cannot prove her services rendered her deceased 
mother, in an action against her mother’s administrator, to recever 
the value of such services, 


Crvuz Action tried before Schenck, J., at the July Term, 
1875, of Canarrus Superior Court. 

The pleadings were oral, and the case came up by appeal 
from the judgment of a Justice of the Peace. 

The plaintiff sued the defendant, as the administrator of 
her mother, Susan Seaman, for one hundred and fifty dollars, 
for services rendered by her to her mother, during the last 
eighteen months of her life. 

The plaintiff was offered as a witness, to prove that her- 
mother was old and infirm; and that about eighteen months 
before the death of the latter, the plaintiff and two of her 
children had moved to the home of her said mother, to aid in 
taking care of her and in nursing and supporting her. This. 
testimony was objected to by the defendant, but was admitted 
by the court. Defendant excepted. 

Defendant also objected to a recovery, on the ground, that 
no demand was made before suit brought, and that this court 
had no jurisdiction of the action. 

The court overruled these two objections, and submitted the 
case to the jury, on the facts proved by the plaintiff and 
others; and charged, that as the plaintiff was twenty-one years 
old, the law presumed she worked for herself ; and that the 
burthen was on the defendant to show that the services ren- 
dered were to be gratuitous and voluntary, or reciprocal. 
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To this charge the defendant excepted, and asked his Honor 
to charge: That the relation of the partics rebutted the pre- 
sumption of a special contract. 

Verdict for the plaintiff. Motion for a new trial; motion 
refused. Judgment, and appeal by defendant. 


Barringer and Montye very, for appellant. 
Shipp & Bailey, contra. 


topman, J. Mr. Bailey, for the plaintiff, moved to dismiss 
the appeal, because it did not appear, that a case had been 
made out by the appellant and served on the plaintiff or his 
counsel, within five days after the entry of appeal taken, as 
required by C. C. P., sec. 301. It appeared, however, from 
the affidavit of Mr. Barringer, that the case had been stated 
and served in due time on Mr. Long, one of the attornies for 
the plaintiff, who resided in the county where the action was 
tried, and had been returned by him without objection, and 
filed with the clerk. The motion to dismiss the appeal is 
therefore refused. The motion of defendant for a certiorari 
is also refused. 

The Judge clearly erred in receiving the plaintiff as a wit- 
ness to prove the services rendered by her to the deceased. 
C. C. P., see. 343. 


Per Curiam. Judgment reversed and venire de novo. 
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JAMES MANLY ¢, THE WILMINGTON & WELDON RAILROAD 
COMPANY. 


The general rule as to contributory negligence is, that when the injury 
arises neither from malice, design, nor wanton and gross neglect, but 
simply the neglect of ordinary care, and the parties are mutually in 
fault, the negligence of both being the immediate and proximate 
cause of the injury, a recovery is denied, upon the ground that the 
injured party must be taken to have brought the injury upon himself. 

This general rule however, is subject to certain qualifications. For in- 
stance: 

(1.) The injured party, although in fault te some extent, at the same 
time may be entitled to damages for an injury which could not have 
been avoided by ordinary care on his part. 

2.) When the negligence of the defendant is the proximate cause of 
the injury, but that of the plaintiff only remote, consisting of some 
act or omission not occurring at the time of the injury; in such cases 
an action for damages may be maintained, 


(Herring v. Wilmington & Raleigh Railroad Company, 10 Ired, 492; More 
rison Vv. Cornelius, 64 N.C. Rep. 346, and Murphy v. Wilmington & 
Weldon Railroad Company, 70 N. C. Rep. 487, cited and approved.) 


Civit Action, for damages, tried before Moore, J, at De- 
cember (Special) Term, 1875, of Hatirax Superior Court. 

The following are the facts agreed, and sent to this court 
as a part of the record, upon appeal. 

On the — day of June, 1875, the defendant's regular train 
being somewhat behind time, was at about half-past three 
o'clock, P. M., running over the defendant’s railroad at the 
speed of twenty-five miles per hour, the schedule speed being 
fixed at twenty-two and one-half miles per hour, according to 
circumstances, and the usual speed being twenty-two and one- 
half miles per hour. 

As the train was approaching its terminus, at Weldon, at a 
point about one mile south of that town, where there is a 
down grade, and where the track is straight for nearly two 
miles, it ran over fand killed a colored girl, the child of the 
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plaintiff, then about ten years old, who, together with her sis- 
ter, some fifteen years old, was on the track asleep. 

This action is instituted by the plaintiff to recover of the 
defendant damages for the killing. 

On the trial the plaintiff introduced the eldest sister as a 
witness, who stated, that she and her youngest sister had gone 
toa neighbor's house in order to get clothes to be washed. 
The evening was very hot, and when they reached the rail- 
road on their return, being wearied with the burden, both sat 
down on the track to rest, and the oldest sister to pull off her 
shoes, which hurt her feet. They soon fell asleep. She was 
soon aroused by the blowing of the whistle of the engine, and, 
springing up, jamped from the track. 

The engineer who was in charge of the train at the time of 
the accident. stated: That the day was very hot, the sun 
shining very brightly upon the track, and his vision was im- 
paired by the glimmer of the track. He did not discover any 
object upon the track until within two hundred feet of the 
girls. At first he supposed the objects were small hogs, and 
blew his whistle. That so soon as he discovered the ubjects 
to be hnman beings, he reversed his engine, threw the whole 
force of the steam upon the wheels and blew the whistle rap- 
idly, but could not stop the engine until it had run over one 
of the girls, and passed about one hundred yards beyond. 
That when he first blew the whistle, one of the girls sprang 
up, endeavored to drag the other off, but was unable to do so, 
and escaped from the track. 

He further stated that on such a grade and at the speed of 
twenty-five miles an hour, the engine could not have been 
stopped under two hundred and fifty yards, but at the speed 
of twenty-two and a half miles it might have been stopped at 
about two hundred yards. 

The engineer was proved to be ordinarily skillful. 

The conductor testified that the brakes were applied so soon 
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as the whistle blew. Ile saw the brake applied at the end of 
the car where he then was. 

The witnesses differed as to the distance at which the girls 
might have been seen by the engineer, he looking out for 
them, some stating it to be a half a mile, and others four hun- 
dred fect. There was also a conflict of evidence as to the 
distance from the girls when the whistle was blown. 

The following are the issues which were submitted to the 
jury, and the several responses thereto : 

1. How far could objects of the description shown in the 
evidence, be seen by an engineer at the time the child was 
killed ? 

Answer: Two hundred yards. 

2. How far was the train from the children when the 
whistle was blown ¢ 

Answer: One hundred and fifty yards. 

3. What damage did the plaintiff sustain by reason of the 
killing of the child ? 

Answer: Three hundred dollars. 

The defendant requested his Honor to submit the following 
issue to the jury: ‘Could the child have escaped from the 
track after the whistle blew, had she been awake ?” 

His Honor remarked that this was admitted, and did not 
submit the issue. 

It is admitted that the people are in the habit of walking 
on the track going to and from Weldon, and that this was 
known to the engineer. 

Upon the evidence and the finding of the jury, the court 
ruled that there was negligence on the part of the defendant ; 
and rendered judgment for the plaintiff for three hundred 
dollars. 

From this judgment the defendant appealed. 


Moore & Gatling, for the appellant. 
Day and Batchelor & Son, contra. 
42 
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Bynum, J. When the facts are found or admitted, what is 
negligence, is well settled in this State, to be a question of 
law for the court, whatever diversities of decision may pre- 
vail in some of the other States. The facts here are fully 
set forth in the case stated, and they are so strikingly like 
those in the care of ferry vy. Wil. & Pal. R BR. Co, 10 
Tred. 492, that it is suflicient to refer to that case, for a full 
discussion of the principles involved in this. The doctrine of 
contributory negligence, as affecting the right of the plaintiff 
to recover, as understood and enforced by the law of this 
State, is further well illustrated in the cases of Morrison v. 
Cornelius, 63 N. C. Rep., 346, and Murphy v. Wil. & Weld. 
£. Le. Co., TO N. C. Rep., 437. 

In looking abroad at the decisions of our sister States, it is 
impossible to find any principle in them, by which this action 
ean be maintained. Take, for instance, a case from Massa- 
chusetts, where one extreme of the doctrine of contributory 
negligence is held ; and another from Illinois, where the other 
extreme is held. In Murphy v. Deane, 101 Mass., 455, it is 
decided, that whenever there is negligence on the part of the 
plaintiff, contributing directly, or as a proximate cause to the 
occurrence from which the injury arises, such negligence will 
prevent the plaintiff from recovery ; and the burden is always 
upon the plaintiff to establish, cither that he himself was in 
the exercise of due care, or that the injury was in no degree 
attributable to want of proper care on his part. It is not 
necessary to give an unqualified assent to this decision, as it 
seems to leave out of view all gross and wanton negligence on 
the part of the defendant, which would be evidence of willful 
injury,and enable the plaintiff to maintain the action, although 
in fault himself. It is not alleged that the negligence of the 
defendant, in our case, was either gross or wanton, and there- 
fore Murphy v. Deane, is an express authority against the 
plaintiff, who does not deny a want of due care, on the part 
of the two children. 
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The Chicago & Alton R. R. Co vy. Pondron, 51 Ml. 333, 
affords an instance of the other extreme of the doctrine of 
contributory negligence. There the rule was declared to be, 
that when the negligence of the plaintiff is slight as compared 
with that of the defendant, a recovery may nevertheless be 
had. According to this case, the plaintiff here cannot recover, 
because, admitting for the argument, that the defendant was 
negligent, the case clearly shows that the negligence of the 
girl equalled and excelled that of the defendant. In Ohio, the 
rule of law in cases of mutual negligence is, that when there 
is negligence on the part of the plaintiff, he is not entitled to 
recover, where he might, by the exercise of ordinary care, 
have avoided the consequences of the defendant’s negligence. 
Timmons v. Central R. R. Co. 6 Ohio Lt. 105. By this 
rule the plaintiff cannot recover, for, with ordinary care on 
the part of the girls, the accident would not have happened. 
Even had the place of the accident been a public crossing, 
to use their faculties for the purpose of discovering and 
avoiding danger from an approaching train, and the failure 
to do so, will defeat a recovery. Clev.. Col. & Cin. R. R Co. 
v. Crawford, 24 Ohio Lt. 631. Much more is it negligence, 
as will defeat an action, when the girls do not cross the road, 
as they might safely have done, but get upon the road, remain 
upon it, lie down upon the track and go to sleep, and that 
too, about the regular time for the train to pass the spot. 

The general rule as to contributory negligence, most ap- 
proved by the decisions and most agreeable to reason and jus- 
tice, is that when the injury arises neither from malice, de- 
sign, nor wanton and gross neglect, but simply the neglect of 
ordinary care, and the parties are mutually in fault, the neg- 
ligence of both being the immediate and proximate cause of 
the injury, a recovery is denied upon the ground that the in- 
jured party must be taken to have brought the injury upon 
himself. For the parties being mutually in fault, there 
can be no apportionment of damages, no rule existing to settle 
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in such cases, what one shall pay more than another. But 
this general rule is subject to qualifications. It is necessary 
to notice two only, which are those most favorable to the 
plaintiff.? 

1. The injured party, although in fault to some extent, at 
the same time may notwithstanding this, be entitled to 
damages for an injury, which could not have been avoided by 
ordinary care on his part. ° 

2. When the negligence of the defendant is the proximate 
cause of the injury, but that of the plaintiff only remote, 
consisting of some act or omission not occurring at the time 
of the injury, the action fur damages is maintainable. A’er- 
whacker v. The Clev. Col. and Cin. 2. BR. Co., 3 Ohio 172, 
where the authorities in this country and England are col- 
lected and reviewed. For reasons already given, the plain- 
tiff’s action cannot be supported under either of these excep- 
tions to the general rule, unless the tender years of the child 
killed, so modifies the rule of law in regard to the negligence 
of an adult, as to make that conduct which is highly culpable 
on the part of the man, not culpable at all, or slightly so, on 
the part of the child. It is true, the responsibility of the 
two classes is not the same. An infant of tender years is not 
held to the same degree of discretion, and the degree depends 
upon its age and knowledge. The caution required is accord- 
ing to the maturity and capacity of the child. Railroad 
Company v. Gladmon, 15 Wall. 401. In our ease, the child 
killed was ten years old and her companion was of the age of 
fifteen, and seems to have had charge of the younger one, 
who was her sister. As the capacity of the two is not dis- 
closed in the case, we are to assume that they were of ordinary 
intelligence and physical activity. The mind of one was near 
the period of maturity for females. The other, though 
younger and more immature, was yet of suflicient age and 
discretion, under the control of her sister, or even without it, 
to be subject to the laws of ordinary care and diligence. If 
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by the proposition of the counsel of the plaintiff, that “ If 
there was negligence on the part of the children, it is not 
imputable to the parent who is the plaintiff,” is meant that 
the plaintiff is entitled to recover, notwithstanding any degree 
of negligence on the part of the children, we cannot assent 
to the proposition. It has no foundation in reason, and 
would be disastrous to commercial life. Nor do we think the 
question, upon whom the burden of proof rests, becomes of 
any practical value here, because the evidence introduced by 
the plaintiff to establish a cause of action, discloses the de- 
fence, and is relied upon by the defendant as constituting the 
degree of negligence which defeats the action of the plaintiff. 
The conclusion reached upon this part of the case, is, that 
~ supposing the defendant was negligent, yet the greater negli- 
gence of the plaintiff, exempts the defendant from liability. 
But it remains to be seen, whether the defendant was negli- 
gent at all. The right of the railroad company to the free, 
exclusive and unmolested use of its track, is not questioned. 
The train was in the discharge of its daily labor, upon the 
private property of the company, running near upon time and 
at a lawful speed. It was a hot afternoon, on the 21st of 
- ‘June. The sun shone briglitly, producing a glimmer from the 
iron rails on the track, which interfered with the vision of the 
engineer, who was of ordinary skill and at his post. At 150 
feet distant the engineer sees two objects upon the track, 
which he supposed to be small hogs, and blew the whistle. 
That so’soon as he discovered the objects to be human beings, 
he blew the whistle rapidly, reversed his engine, threw the 
whole force of the steam upon the wheels, but could not stop 
the engine until it had run over one of the girls who was 
lying asleep, the other having sprung up and escaped. The 
jury found, upon issues submitted, that the objects of the 
description shown in the evidence, cvudd be seen by an en- 
gineer, at the time the child was killed, at the distance of two 
hundred yards, and that the whistle blew at the distance of 
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one hundred and fifty feet of the children. This finding is 
not inconsistent with the evidence of the engineer that he did 
not see them until within two hundred feet, by reason of the 
bright sunshine and the glimmer upon the track. But sup- 
pose he had seen the sleeping children at the earliest possible 
moment, to-wit, two hundred yards distant. He believed 
them to be small hogs. These animals are easily alarmed and 
of quick and nimble movement. Certainly it is not want of 
ordinary care, to blow the whistle for these at one hundred 
and fifty feet, instead of two hundred yards. From their 
nature, the nearer the whistle, the greater the alarm and the 
more rapid would be their flight. The engineer did not know, 
and was not bound to know, they were human beings. Their 
irrational conduct in lying still upon the track when the train 
was rapidly approaching at its usual time, repelled the idea 
that they were intelligent beings. As soon as a nearer ap- 
proach enabled him to see that they were human beings, he 
seems to have made every possible effort to avert the disaster, 
but without success. We do not think the case discloses neg- 
ligence on the part of the defendant. 

The leading cases cited in the full and able briefs by the 
counsel of the parties, have been examined with care. The 
principles they establish, we think, are entirely consistent witl 
those announced in this opinion. 

There is error. 













Per Curiam. Judgment reversed, and venire de novo. 
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A, A. McKETHAN ce. R. M, McNEILL and another, 


The Clerk of the Superior Court is the preper person, and not the Judge 
in term time, before whom application is made upon proof, for an 
execution upon a judgment of over three years stunding. The exe- 
cution is returnable to the next term. 


This was a Motion for leave to issue execution, heard before 
Buxton, J, wpon appeal from the ruling of the Clerk of the 
Superior Court of Cumpertanp county, Fall Term, 1875. 

The motion was refused, on the ground that the Clerk had 
no jurisdiction thereof, and his Honor sustained the ruling ; 
being of the opinion, that Bat. Rev., chap. 18, sec. 7, suspend- 
ing the C. C. P., required such motion to be made after 
notice, in term.” 

From this ruling the plaintiff appealed. 


Sutton and Jones & Jones, for appellant. 
No counsel, cantra in this court. 


Reaper, J. Prior to C. C. P., when ‘a plaintiff wanted to 
sue out execution upon a judgment, he had nothing to do but 
to go to the Clerk of the Court and get it, or tell him to issue 
it, returnable to the next term. 

The practice was the same under C. C. P., except that the 
Clerk made the execution returnable before himself, instead of 
to the next term, and except that when the judgment was 
three years old, he could not issue*execution at all, unless the 
plaintiff swore or otherwise proved that the judgment had not 
been satisfied. C. C. P., sec. 256. 

All that is plain under C. C. P.; but then comes the statute 
suspending the C. C. P., and providing that executions shall 
be returnable to the next ferm after they are issued, instead of 
before the Clerk, and shall be tested as of the preceding 
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term, which restores the old practice as it was prior to C. C. P., 
except that it still requires the affidavit as under C. C. P. 

And so the question is, whether inasmuch as it is now re- 
quired that the execution shall be returnable to the next term, 
and tested as of the preceding ‘rm. it is not to be implied 
that the application for the execution and the affidavit must 
be to the Judge in term time? And whether the Judge in 
term time, and not the Clerk in vacation, must not order the 
execution to issue. 

His Honor was of the opinion, that under the statute sus- 
pending C. C. P., the execution could only be issued by order 
of the Judge in term time. Bat. Rev., chap. 18, sec. 7. In 
that we are of the opinion there is error. The object of that 
statement was to prevent the hasty return of the execution to 
the Clerk, and to make it returnable to the next ¢erm of the 
court, but still it is to be ¢«swed by the Clerk, without any 
order of the Judge in or out of term. 

There is error. This will be certified. 


Per Curiam. Judgment reversed. 
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W. M. SMITH vc. RUFUS BARRINGER. 


If a defendant, (a co-partner,) who is called on for an acceunt, pleads 
a release, either in full or partial. or matter which in law amounts to 
a release, or pleads an account stated between the parties, either of 
all the partnership dealings, or up to a certain date. and these mat- 
ters are put in issue by a replication, the issues must be found by a 
jury, before the right to the account can be determined; or if the 
release or account stated were only partial, before the extent of the 
account to which the plaintiff is entitled can be determined and the 
form of decree ascertained. 

To exonerate such defendant from accounting prior to a certain date, it 
is not sufficient therefor, that he should state in his answer, that on 
that day the plaintiff ‘‘called upon him for a dissolution and final 
settlement of the firm affairs; and that the plaintiff at the same time 
signed a receipt, which cannot be construed with any certainty, as 
purporting to release the prior indebtedness of the defendant; when 
there is no sufficient averment in such answer of a release, or ef ac- 
cord and satisfaction, or of an account stated and agreed to, 


Civiz Action for an account, heard before Schenck, J., at 
Fall Term, 1875, of the Superior Court of Casarrus county. 

The complaint alleges: 

That the plaintiff and the defendant entered into a copart- 
nership for the practice of the law in the county of Cabarrus, 
and by the terms thereof, the fees arising therefrom were to 
be equally divided between the plaintiff and the defendant. 
The partnership commenced on the 4th day of August, 1870, 
and was dissolved on or about the 12th day of March, 1872. 

The defendant has received a considerable sum of money 
belonging to said partnership, amounting to about seven hun- 
dred and fifty dollars. 

The plaintiff has frequently demanded of the defendant a 
settlement, with which demand the defendant wholly refuses 
to comply. 

The defendant, in his answer. alleges : 

That the division of profits was to apply only to new busi 
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ness, and not to the existing practice of the defendant, then a 
lawyer in full business, while the plaintiff had just obtained 
his license, and was almost without clients. 

The defendant has no money of said firm, to which the 
plaintiff is legally or justly entitled; on the contrary, the 
plaintiff is indebted to the defendant in considerable sums, 
which the defendant pleads as a bar and counterclaim, as fol- 
lows : 

The main object of the defendant in associating the plain- 
tiff with him in the practice of the law, was to rid himself of 
a large amount of small, local business, to which the defen- 
dant had not time to attend. The defendant was then, as now, 
living in Charlotte. He had recently lost his professional 
partner, Judge Osborne, and this prevented him from visiting 
Concord as often as formerly. To further this object, it was 
agreed between them that the defendant would give up his 
old office, near his former residence, in Concord, and the plain- 
tiff was to erect a new one, at his own expense, on a lot of his 
father’s, about the center of the town, and was to devote him- 
self especially to this small local business, with which the de- 
fendant was to be troubled no further than was neeessary in 
the way of advising counsel. 

The plaintiff wholly failed to erect or secure an oftice suit- 
able for the purpose of the firm, and the defendant was forced 
to make or accept such arrangements as offered. 

And much to the defendants surprise, after about eighteen 
months, the plaintiff notified the defendant of his purpose to 
leave the State and settle in Virginia. This greatly inter- 
fered with the defendant’s plans, and not only threw upon 
him a class of business he did not want, but involved him in 
avast amount of trouble and responsibility. The plaintiff 
had undertaken the collection of a large number of small 
claims for various persons, and had given the receipt of “ Bar- 
ringer & Smith” therefor. He had, in the confusion of his 
affairs, carried off many of these claims to Virginia; and 
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others he had stuck away without mark or message in his 
father’s dwelling. Immediately on his leaving, these receipts 
were presented to the defendant, and caused him trouble and 
expense well worth to him $500. 

In the meantime, the defendant had found the plaintiff of 
much service to him in releasing him of the local business re- 
ferred to, and in looking after certain property belonging to 
the defendant’s clients. On this account, and because the 
defendant fully expected the plaintiff to continue in the office 
in Concord, the defendant allowed him not only his own share 
of the partnership profits, but a fair proportion of the de- 
fendant’s own fees in Cabarrus. In this way the plaintiff 
without any practice of his own to begin with, in about eigh- 
teen months realized not less than $850 or $900, including 
fees in one of the defendant’s individual cases of near $200. 
The firm had several cases involving gold mines, on which 
large contingent fees were hoped for. 

In this state of their business the plaintiff suddenly, in 
March 1872, notified the defendant of: his purpose to leave 
the State, and called upon him for a dissolution and final set- 
tlement of the firm affairs. This disclosed the fact, that the 
plaintiff had in his hands considerably more than his share of 
the profits, to date. He plead his inability then to pay, and 
offered if defendant would endorse his note in bank or loan 
him $100, to surrender all claim on the firm, except such sums. 
as the defendant would be willing to allow him, mainly on the 
contingent fees referred to. 

Memorandum was hastily drawn up to that effect, and 
signed by the plaintiff, of which the following is a copy: 


“ $100.00. 
Received of R. Barringer one hundred dollars, 
money advanced by him tu me on the dissolution and settle- 
ment of the affairs of Barringer & Smith, and he is to go on 
and wind up the affairs of the firm, and pay over to me such 
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sums as may justly be due me after this date, taking into ac- 
eount the additional trouble he may be at. 
W. M. SMITH, 
Staunton, Va. 
6th of March, ’72.” 


The defendant preferred to advance the plaintiff, rather 
than endorse his note in bank. 

Immediately after the departure of the plaintiff, the defen- 
dant discovered that he had left his business matters and pa- 
pers in utter confusion, and from his letters in reply to the 
enquiries of the defendant, the defendant found him wholly 
incapable of explaining difficulties, if indeed he was not in- 
different to all attempts to do so. 

Among other things, the defendant discovered that the 
plaintiff had collected several sums of money which he had 
not accounted for, and particularly an item of $100, on an in- 
dividual debt of the defendant, against A. M. Wilhelm, in 
regard to all which sums the plaintiff made inconsistent and 
contradictory statements. 

Upon the return of the plaintiff to Concord, the defendant 
agreed, as an act of favor to him, to turn over to him a cer- 
tain share of the uncollected claims still on hand, and to al- 
low him on a final settlement, one-fourth of fees received by 
the defendant since the dissolution of the co-partnership, and 
charge him for the money so unaccounted for by him, unless 
in the meantime the plaintiff could properly account for said 
moneys. 

Mn all this time the plaintiff set up no legal claims to any 
farther part of the assets of the firm, except such sums as 
the plaintiff might voluntarily pay him on the contingent cases 
referred to, and also a half interest in a fee and commissions 
on a:large debt sued on and collected in Rowan, known as the 
Shaver debt, which was, in fact, not in the firm at all, but in 
regard to which the defendant was willing voluntarily to act 
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liberally and allow the plaintiff one-fourth, amounting to one- 
hundred and twenty-five dollars, if taken in a final and full 
settlement of all matters and moneys above mentioned. 

The defendant afterward found that the plaintiff, in defiance 
of his written assent to the article of dissolution and settlement, 
and in total disregard of his verbal arrangement with the defen- 
dant, to be satisfied with such claims and moneys, as the defen- 
dant voluntarily allowed him after his return to Concord, 
the plaintiff went on and collected moneys and fees, with 
which he had no concern, and which pertained entirely to the 
rights and duties of this defendant, and has never pretended 
to make any return thereof, not even now, in calling for # 
partnership account. Among the moneys and fees he col- 
lected, were certain funds received from J. M. McCurdy, as 
the defendant is informed and believes, and probably many 
others. The plaintiff, himself, wrote to the defendant March 
23d, 1873, that he had “arranged his (my) part of the com- 
missions on the Shaver debt, charging him 107, one-half of 
the debt, and given him receipt for the same.” The defendant 
further found, that the plaintiff had gotten up and circulated a 
professional ecard, calculated, and no doubt, intended to de- 
ceive the public in reference to his right té act in the affairs 
of the late firm, in which card he represented himself still of 
the firm of “ Barringer & Smith.” 

In consequence of all this, the defendant refused to have 
any further connection with the plaintiff and denied his pre- 
tended legal claims. But at the same time submitting to him 
a memorandum of the shares of fees and commissions, defen- 
dant was ready voluntarily to allow him, on his rendering an 
account of all he had received. The plaintiif has failed to do 
so, but has gone on and collected fees and funds solely due 
the defendant. 

That said firm was dissolved on the 5th day of March, 1873. 
The only claims due the plaintiff are the sums the defendant 
may think fair to allow him, out of the contingent fees and 
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other cases referred to, and not the subject of judicial ascer- 
tainment. That if this should be otherwise, then the defend- 
ant insists that the abandonment of his duties by the plaintiff 
in the way described for about one year, and the consequent 
extra labor, trouble, expense and responsibility thrown upon 
the defendant, entitles him to a sun equal to five hundred 
dollars, which he pleads as a set-off and counter-claim. 

As a further counter claim, the defendant pleads the several 
sums of money collected by the plaintiff and not accounted 
for by him, together with any other sums that may be so dis- 
covered. 

The defendant denies that the voluntary arrangement so 
made with the plaintiff on the dissolution of the firm in 1872, 
and on his return to Concord in 1873, were aceepted or in- 
tended by either party as having any legal effect, nor did the 
plaintiff so pretend until he found it a convenient excuse for 
his ingratitude and his unfair dealing towards the defendant. 

The plaintiff, in his reply, denied each and every counter- 
claim alleged in the answer, except fifteen dollars collected 
for the firm, and alleges that he is entitled to judgment for 
three hundred and seventy-five dollars. 

At Fall Term, 1875, on motion of the plaintiff, the case 
was referred, under the Code, to George B. Everett, Esq., 
and John S. Henderson, Esq., to decide the questions of law 
and fact. 

From this order, the defendant appealed. 


Shipp & Bailey and Montgomery, for appellant. 
Jones & Jones, contra. 


Ropman, J. The defendant admits that there was a part- 
nership, which has been dissolved, and that there has been no 
full release or settlement of the partnership dealings. The 
plaintiff is, therefore, entitled to an account. The defendant 
contends, however, that the account should be limited to such 
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partnership funds as he has received since 6th March, 1872. 
The practice is clear, that if a defendant, who is called for an 
account, pleads a release, either in full or partial, or matter 
which in law amounts to a release, or pleads an account stated 
hetween the parties, either of all the partnership dealings, or 
up to a certain date, and these matters are put in issue by a 
replication, the issue must be found by a jury, before the right 
to an account can be determined ; or if the release or account 
stated were only partial, before the extent of the account to 
which the plaintiff is entitled can be determined, and the form 
of the decree ascertained. Douglas v. Culdwell, 64 N. C. 
Rep., 372; Price v. keeles, 73 N.C. Rep., 162; Morton v. 
Lee, 73 N.C. Rep., 21. 

So that the only question before us is, has the defendant in 
his answer plead matter which if found to be true, would 
exonerate him from an account of dealings prior to March 6th 
1872. In considering the answer, it is necessary to distin- 
guish what is stated as fact, from what appears to be stated 
as conclusions of law. The answer states that on March 6th 
1872, the plaintiff called on the defendant “ for a dissolution 
ind final settlement of the firm affairs. This disclosed the 
fact that Mr. Smith had in his hands considerably more than 
his share of the profits to date,” which he said he was then 
unable to pay, and offered if defendant would loan him $100 
to surrender all claim on the firm, except for such sums as the 
defendant might be willing to allow, mainly on certain con- 
tingent fees. It must be assumed that defendant gave plain- 
tiff the $100, although that is not expressly stated, and the 
plaintiff then delivered to the defendant the following writing : 


** $100.00. 

Received of R. Barringer one hundred dollars, money 
advanced by him to me on the dissolution and settlement of 
the affairs of Barringer & Smith, and he is to go on and wind 
up the affairs of the firm and pay over to me such sums as 
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may be justly due me after this date, taking into account the 
additional trouble he may be at. 
(Signed) W. M. SMITH, 
Staunton, Va.” 
March 6th, 1872. 


This writing is in ambiguous terms. The defendant is to 
pay to plaintiff such sums as may be justly due to him after 
this date. To what do the words, “after this date” apply ? 
It may be, that payment is thereafter to be made. It is not 
said “ which shall become due hereafter.” Taking the wri- 
ting by itself, it cannot be construed with any certainty as 
purporting to release the prior indebtedness of the defendant, 
and the circumstances, attending the execution, do not make 
it clearer in that direction. The defendant does not positively 
say that plaintiff agreed to release him. No account was 
stated which would seem to be the usual, if not the necessary 
basis of a settlement, nor does defendant say, that nothing was 
then owing to the plaintiff. It is true, he says, “ this dis- 
closed,” &c.; but “this” refers, grammatically, to plaintiff's 
all for a dissolution and settlement, and it would be a very un- 
certain way of stating that a settlement was had, from which 
it appeared that the plaintiff had received more than his share 
of the profits. We are of opinion that the answer does not 
amount to a sufficient averment either of release, accord and 
satisfaction, or of an account stated and agreed to. 

The account must be of all the partnership dealings, as well 
of those before, as after, March 6th, 1872. 

Judgment affirmed, and case remanded. Let this opinion 
be certified. 


Prr Curram. Judgment affirmed. 
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MARGARET B. MORDECAT, Executrix, and others c. JOHN DEVE- 
REUX and others. 





This court will never interfere between attorney and cl’ent in making 
allowance for professivnal services, although there be a fund in the 
keeping of the court. 


The case of Putterson v. Miller, 72 N. C. Rep. 516, cited and approved. 
P PI 


This was a Petition for an allowance for attornies’ fees, 
filed in this court at the present term. 

The petitioners, Merrimon, Fuller & Ashe, and Moore & 
Gatling, alleged: That Moore & Gatling appearing in behalf 
of the creditors of the late Thomas P. Devereux, the plain- 
tiffs in this action instituted the action in the Superior Court 
of Halifax county, on the 25th day of January, 1870, pray- 
ing to have the defendants, the only heirs at law of Thos. P. 
Devereux, decreed to execute certain trusts in favor of the 
crediturs of their ancestor, declared in a deed of settlement 
executed by the late Francis Devereux on the 3d day of 
July, 1839. 

All the matters of law involved in said action, having been 
referred to the Hon. Samuel W. Watts, were heard and de- 
cided and the defendants appealed to this court. Upon the 
hearing this court adjudged and decreed that the plaintiffs 
were entitled to the relief prayed for, and by an order duly 
made and recorded appointed John Devereux and Walter 
Clark, Esq’rs., trustees and commissioners to sell all of the lands 
mentioned in the said deed of settlement, not disposed of by 
the said Thomas P. Devereux during his life, except a certain 
tract known, &c. 

The said trustees have sold the said lands under the order 
of the court, and have paid the proceeds into the oftice of the 
Clerk, to be held as a fund to be ultimately divided between 
the said creditors. 

A certain bill in equity, wherein Grinifel Blake and wife 
43 

















674 IN THE SUPREME COURT. 


Morpecal, Executrix, and others ». DrveRrevx and others. 














and others, nieces of the said Thomas P. Devereux are com- 
plainants, has been for many years pending in the Circuit 
Court of the United States for the Eastern District of North 
Carolina, claiming to charge the said lands with large sums 
of money alleged to have been settled upon them, by the said 
Francis Devereux, in her last will and testament. 

The cause was referred by said court to state an account, 
and the said trustees and commissioners finding the labor 
involved in taking said account to be very great, retained the 
petitioners Merrimon, Fuller & Ashe to assist the petitioners 
Moore & Gatling in representing the said creditors. 

The petition sets out other facts not necessary to be stated, 
and prays for an allowance on account of the services so ren- 
dered in taking the account, &e. 


Moore & Gatling, Walter Clark, and R. B. Peebles, for the 
petitioners. 
Battle, Battle & Mordecai, D. A. Barnes, and W. W. 


Peebles, contra. 


Pearson, C. J. The question is decided. /atterson v. Mil- 
ler, 72 N. C. Rep. 516. This court has never interfered be- 
tween attorney and client in making allowances for profes- 
sional services, and we are not inclined at this late day to 
assume the power to do so. We make allowance to a Clerk 
for stating an account or to a commissioner for making sales, 
on the ground that the work is done by order of the court. 
But we have never supposed that we could be called on to 
settle fees between client and attorney, although there be a 
fund in the keeping of the court. 


Per Curiam. Petition dismissed. 
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B. W, SPILMAN, Trustee, and others 9, THE ROANOKE NAVIGA- 
TION C MPANY., 


The damage to the plaintiffs’ land, caused by the flooding of water upon 
it, and sobbing it, from the dilapidated condition of defendants’ ca- 
nal, may be estimated by comparing the productiveness of the land 
when flo ded, with its productiveness when not sa flooded, 


An action to recover such damnges is not barred by the Statute of Limi- 
tations, although the first flooding occurred more than three years 
before the suit is brought. 


(Garrett and wife v. Dabney and others, decided at this term, cited and 
approved.) 


This was a Crvu. Action, for damages, tried at the Decem- 
ber (Special) Term, 1875, of Hatrrax Superior Court, before 
his Honor, Judge Mvore, and a jury, upon the following 


CASE AGREED. 


“The plaintiffs declared for damages to their land, for agri 
cultural purposes and otherwise, caused by water flooding over 
it, from the defendant’s canal. 

The land was valuable for agricultural purposes. 

The following issues were submitted to the jury, to-wit : 

2d. Has the defendant negligently permitted the canal or 
any part thereof to decay, so as to damage the plaintiffs’ land, 


.for agricultural purposes, if so, what is the damage to it, by 


reason thereof ¢ 

(Ans.) We allow $50 a year—making $150 for three years, 
without interest. 

3d. Have any of the daniages complained of, for agricul- 
tural purposes been committed within three years next befo 
bringing this action ? : 

What is the difference, if any, in value of the plaintiffs’ 
land, from the time the suit was instituted, and three years 
before that time ¢ 

(Ans.) Nothing. 


a 
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There was conflicting evidence as to the condition of the 
eanal, and whether the defendant negligently permitted it to 
become decayed and ruinous, so as to allow the water from 
it to damage the land—to which there was no exception. 

With the view of showing damage to the land for agricul- 
tural purposes, the plaintiffs offered to prove, that had not the 
defen:lant negligently permitted the water from the canal to 
ooze through the canal banks and over their lands, by reason 
of its dilapidated condition, it would have yielded annually, 
in due course of agriculture, more than it would, with the 


‘water percolating from the canal upon it, for three years next 


before suit brought. 

Defendant objected to the evidence ; but it was admitted 
by the court. 

Plaintiffs then introduced evidence to show, that some of 
the land was so damaged by the percolation, or flowing of the 
water, that it could not be cultivated ; and that a portion of 
it in cultivation was so damaged that it yielded only half a 
crop. That but for the water percolating, or flowing from the 
canal, the land would have yielded annually much more corn 
and other products than it did, or could have yielded, with 
such percolation, or flowing upon it for three years next before 
auit was brought, and to prove also the value of the corn 
within that time. 

All this evidence was objected to by defendant, when offered, 
but admitted by the court. Defendant excepted. 

There was conflicting evidence as to the condition of the 
ditches on the land, and ane they were necessary oe its 
proper cultivation. 

His Honor charged the jury, that if the water from the 
canal damaged the plaintiffs’ land, only by the natural effort 
of the water to escape from the canal by ordinary percolation 
through its banks, the plaintiffs could not recover; but if they 

itted the canal to fall into decay for want of proper re- 
pairs, whereby the water escaped and damaged plaintiffs’ land, 
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plaintiffs could recover for such damage as occurred within 
three years before suit was brought. 

That in estimating such damage, they should allow the 
plaintiff for what the land would have yielded in agricultural 
products for three years, if the defendant had not permitted 
the water to escape from the canal for want of repairs; and 
they might consider the foregoing evidence for that purpose. 

Verdict, one hundred and fifty dollars damages. 

Defendant moved for a new trial; motion overruled. They 
also moved for judgment non obstante veredicto ; motion re- 
fused. 

They also moved to arrest the judgment, because the court 
could render no judgment on the verdict ; motion overruled. 

Judgment for the plaintiffs for one hundred and fifty dollars, 
and costs. Appeal by defendant. 


Walter Clark, for appellant. 
Day and Batcheler & son, contra. 


Reapr, J. The substance of the finding of the jury is, that 
by the continuous flooding and sobbing of the land of the 
plaintiff for the last three years by the defendant, the land 
has been injured $50 per year, $150 for the three years, and 
that the plaintiff has been damaged to that amount. 

The jury were permitted to arrive at that conclusion by con- 
sidering evidence as to the productiveness of the land as 
flooded, compared with its productiveness when not flooded. 
To this the defendant excepted, for the reason that the re- 
covery can be for injury to the /an/ only and not for injury to 
the erops or loss of crops. And he cites among other author- 
ities, S? dye v. Rt, at last term, 73 N. C. Rep., 440; in 
which we held, that in an action for a mule there could not be 
a recovery for the supposed value of a crop which might have 
been made with the mule, but only the value of the mule. 

Weare still of the opinion that that case is right. But how 
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was the value of the mule to be shown? All mules are not 
of the same value. If it were kept and used for work, it 
would be proper to enquire into its qualities and strength ; if 
kept to ride, whether it was stylish and its paces easy? if for 
racing, what was its speed? All this simply to show the value 
of the mule. 

So when the value of land is to be ascertained. If kept 
for cultivation, as this was, what was its productiveness ¢ how 
much did it produce when not flooded ? how much did it pro- 
duce as flooded? All this simply to show the value of the 
land, and the injury to 7; and not to recover for the sup- 
posed loss of the crops. When the time és pus , the compari- 
son of the crops in connection with the seasons and other cir- 
cumstances, is the best possible test as to the injury to the land. 
If the net profit of the products when the land is not flooded 
is $50, and the net profit is nothing when flooded, then it is 
demonstrated that it is injured $50 by the flooding. 

Again, the defendant insists that the first flooding was done 
more than three years before the action commenced, and that 
that was the tiine when the injury was done; and so, the action 
is barred by the statute of limitations. 

The defendant's illustration is worth preserving for its 
amusing fallacy: “Suppose he had lamed the plaintiff's horse 
more than three years ago, and he had continued lame ever 
since, the action would be barred. So, as he first injured the 
plaintiff's land more than three years ago, and it has continued 
injured ever since, the action is barred.” The fallacy is in not 
drawing the distinction between a single act of injury and 
continuous acts. In our case, he flooded the land more than 
three years ago, it is true; and for that the action is barred ; 
but he has also continued to flood it anew every day within 
three years, and for that the action lies. See Garrett and 
wife v. Dabney and others, at this term. 

There is no error. 


Psr Curum. Judgment affirmed. 
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WILLIAM WHITEHEAD oe. JOHN F. HELLEN. 


A sheriff may return an execution before the return term thereof, if it 
be satisfied, or if there can be no property found, out of which to 
satisfy the same. 


(Hutchinson v. Symons, 67 N, C. Rep. 156, cited and approved.) 


This wasa Preceeccirg evpylhnertel to execution, heerd 
before Dore, J., at Spring Term, 1875, of Pirr Superior 
Court, upon appeal from an order of the Probate Court. 

Two judgments were rendered against the defendant and in 
favor of the plaintiff at Fall Term, 1874, amounting in the 
aggregate sums thereof, to about $1,000, which judgments 
were regularly docketed in the Superior Court of said county, 
and executions issued thereon from Fall Term, 1874, returna- 
ble to Spring Term, 1875. These executions were returned 
on the — day of November, 1874 “unsatisfied,” and shortly 
thereafter, to-wit, on the 14th day of November, the plaintiff 
made «affidavit before the clerk as the foundation of these 
proeeedings. 

The clerk issued his order for the examination of the judg- 
ment debtor, returnable before him on the 18th day of No- 
vember, 1874, and the hearing was on that day continued 
until the 20th of November, at which time the defendant ap- 
peared with counsel and moved to dismiss the proceeding, for 
the reason that the executions against the defendant, upon 
which the proceeding was based, were unduly returned, in that 
they should not have been returned until the regular term of 
the court io which they were made returnable, to-wit, Spring 
Term, 1875, and the sheriff was bound to hold the executions 
until the actual meeting of the court, and had no right to 
return them before. 

To sustain this motion, the court allowed the defendant to 
prove by the deputy sheriff, that at the time the sheriff made 
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the return on the executions, he had seized under other and 
older executions, and then had in his possession, eight bales of 
cotton, an old iron safe and a wardrobe, the property of the 
defendant. 

Upon the cross examination it appeared that the property 
seized did not exceed in value $550, and that it was all that 
could be found belonging to the defendant, after allotting his 
personal property exemption. It also appeared, that the older 
executions under which the property had been seized, amounted 
to more than $900. 

The clerk sustained the motion of the defendant and dis- 
missed the proceeding, from which ruling the plaintiff appealed. 

The appeal was heard before //illéa:d, J, at Chambers, on 
the 15th day of December, 1875, and upon the hearing the 
defendant produced the notice served upon the plaintiff, to 
the effect that he should move the conrt to set aside the return 
of the sheriff, upon said execution. 

Upon the hearing of this motion the defendant offered to 
prove that there was collusion between the plaintiff and the 
sheriff in making said returns. The court refused to hear the 


5 
evidence, holding that the court must decide the case upon the 
record. 


After argument the court dismissed the proceeding and re- 
manded the case to be proceeded with according to law. 

On the — day of January, 1875, after notice to both par- 
ties, the case came on for a hearing in the Probate Court, 
when the defendant appeared and renewed the motion to dis- 
miss upon the grounds aforesaid, producing a notice served 
upon the plaintiff to the effect that he would move the court 
to set aside the said returns of the sheriff; and upon this 
requested the court to hear evidence in support of the motion, 

The clerk overruled the motion to disiniss and proceeded to 
exuinine the judgment debtor, who admitted under oath that 
James H. Hellen owed him $41.50, Kinchen Jenkins $95, E. 
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L. Laughinghouse $85, Wiley Clark $1,100, N. R. Covey 
$10, and T. J. Smith $20. 

The clerk thereupon ordered that J. A. Sugg be appointed 
receiver of the property and effects of the defendant, the 
judgment debtor, and that said receiver be invested with the 
usual rights and powers of receivers. 

From this order, and the ruling, refusing to dismiss the 
proceeding, the defendant appealed to the Superior Court. 

The case was heard upon appeal before Afvore, J.. at Spring 
Term, 1875, when the defendant again moved the court to 
dismiss the proceeding upon the grounds heretofore set out. 

The court inquired of the defendant if he charged that 
there was fraudulent collusion between the sheriff and the 
plaintiff in making the return. The defendant replied that he 
did not, but on the contrary expressly declared that he did not 
mean to charge that the sheriff had acted corruptly or impro- 
perly. He only meant to say that the return was made at the 
suggestion of the plaintiff to enable him to institute these pro- 
ceedings, and that this amounted to legal collusion. 

Upon this statement, the court declined to dismiss the pro 
ceeding, but made the following order: 

“The above named defendant, John F. Hellen, having been 
examined before Henry Sheppard, Clerk of the Superior 
Court of Pitt county, in proceedings supplemental to execu- 
tion, and the defendant having appealed from the order ap- 
pointing J. A. Sugg a receiver of the goods and effects of the 
defendant, ¢¢ rs ards red? 

1. That the order of the clerk be approved, and the said J. 
A. Sugg be appointed receiver of all the property of the said 
judgment debtor, not exempt from execution. - 

2. That the said- receiver execute to the clerk of this court 
a bond, with suflicient securities, to be approved by the said 
clerk in the pen:lty of three thousand dollars, for the faithful 
performance of his said trust, and file the same with the clerk 
of said court for tlie county of Pitt. 
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3. That the said receiver be invested with the usual rights 
and powers of receivers in such cases, upon the filing of said 
bond. 

4. That the said judgment debtor, John F. Hellen, deliver 
to the said receiver all money and other property now in his 
hands not exempt from execution, as well as all the notes, 
bonds and choses in action given in, in his examination before 
the said clerk.” 

From this order the defendant appealed. 


Battle & Son, for appellant. 
Mvore & Gatling, contra. 


Serrie, J. Can a sheriff, who has in his hands an exeeu- 
tion issued from Fall Term, 1874, returnable to Spring Term, 
1875, return the same in vacation, or must he hold it until 
term time and return it to court ? 

This question being determined, everything else, in this 
case, will follow as a matter of course. 

If an execution be satisfied soon after the adjournment of 
the court from which it issued, why should the sheriff be com- 
pelled to retain the money in his own hands until the term to 
which the execution is returnable? Would it not be better 
for all concerned, that he should pay the ioney, either into 


office or to the party entitled thereto ¢ 


And if, on the other hand, it be apparent that nothing can 
be found, out of which satisfaction can be had, why may he 
not return the execution “unsatisfied,” at any time before the 
regular term of court ? 

That is the limit beyond which he may not delay, but there 
is no good reason why he should delay so long, if no useful 
purpose is to be served thereby. 

But the defendant says the sheriff had signed, and then 
had in his possession his property, to-wit: eight bales of cot: 
ton, an old iron safe and a wardrobe, under other and older 
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executions in his hands, and had not sold the same when he 
returned the executions in favor of the plaintiff “ unsatisfied.” 
In reply to this it is shown that the value of all the property 
seized, or to be found, belonging to the defendant, after set- 
ting apart his exemptions, does not exceed five hundred and 
fifty dollars, and that the executions in the hands of the. 
sheriff, older than the plaintiffs executions, and under which 
the property aforesaid had been seized, amounted to over nine 
hundred dollars. 

The statement renders it perfectly clear that the sheriff 
could not make the debt by keeping the execution in his hands 
until term time. Then why should he do so, and thereby put 
an obstacle in the way of collecting the debt, when by 
promptly returning the facts he could open the way for sup- 
plemental proceedings, and aid the purpose for which the 
execution was placed in his hands ? 

It would seem from the record that the supplemental pro- 
ceedings are about to bear fruit, and this case furnishes a fair- 
illustration of the benefits which may flow from the practice. 
herein sanctioned. J/utchinson v. Symons, 67 N. C. Rep. 
186. | 

The judgment of the Superior Court is affirmed. Let this. 
be certified, &c. 


Per Curtam. Judgment affirmed. — 
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W. A. SMITII and others r. G. L. GIBSON, 


-An affidavit stating ‘*that the defendant has disposed of his property, 
with the intent to defraud his creditors, in this, that although he has 
received from the p'aintiffs alene, over $7.000 in specie, and $7,289.33 
in currency, and from the plaintiff F. the further sum of $300, cur 
rency, he has not paid any of his creditors, unless to a very incon- 
siderable amonnt, and that h owes debts exceeding the sum of 
$3,000, is insufficient, and will not justify the arrest of the defendant. 


This was an Appgat from the ruling of the court in setting 
‘aside an order of arrest in a Civil Action in the nature of a 
Bill in Equity, for the specific performance of a contract ; 
the motion to set aside the order was heard before Schenck J. 
at July Term, 1875, Canarrvs Superior Court. 

All the facts necessary to an understanding of the case as 
decided, are stated in the opinion of the court. 

Upon the hearing, his Honor allowed the motion, vacating 
the order of arrest, on account of the insufficiency of the 
affidavit. . 

From this judgment the plaintiffs appealed. 


Bailey, for appellants. 
No counsel centra, in this court. 


Reapr, J. The plaintiffs bought of the defendant a tract 
of land at the price of $15,000, to be paid in specie. Title 
to be made when money is paid. They paid $8,000 in specie, 
and failing to pay the balance, the defendant sued them, and 
got judgment and execution, which went into the hands of the 
sheriff, and which was paid by the plaintiffs, not in specie, but 
in eurrency, which was at a discount of thirty-five or forty 
cents in the dollar. This, although not a compliance with the 
agreement, was, in law, a satisfaction of the execution. See 
case between the same parties reversed, 63 N. C. Rep. 103. 
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The plaintiffs bring this action for specitic performance, by 
a conveyance of title on the part of the defendant, and for 
damages for the delay. It is not alleged that they have been. 
kept out of the possession of the land, nor is any other injury 
specified for which they demand damages, nor is it alleged 
that they have complied with their vgreement to pay the debt 
in «perce 

What will be the decision when the case stands upon its 
merits on the hearing, we are not now to say. We have now 
to pass upon a preliminary question, the sufliciency of the afli- 
davit for the order of arrest. 

The affidavit is, “that the defendant had disposed of his, 
property with the intent to defraud his creditors.” If the 
aflidavit had stopped there, it would have been in the words. 
of the statute. C.C. P., sec. 149. But there is an apparent. 
flinching from having it as strong as that, and so the affidavit: 
proceeds to explain what is meant by the charge, to defraud. 
his creditors: “In this, that although he has received from. 
the plaintiffs alone the sum of over $7,000 in specie, and. 
$7,289.43 in currency, and from the plaintiff Ford the further 
sum of $300 currency, he has not paid any of the creditors, 
unless to a very inconsiderable amount, and that he owes 
debts exceeding the sum of $3,000. 

To say that because a man has had, and, so far as appears, 
now has $17,000 and owes $3,000, which, for ought that ap— 
pears, may be the very $3,000 demanded in this action, which 
he denies that he owes, or let it be any other debt or debts, to- 
say from this “that he has disposed of his property with the. 
intent to defraud his creditors,” is a “lame and impotent con- 
clusion,” upon which no man ought to be deprived of his lib- 
erty. 

There is no error. Let this be certified. 


Pee Curia. Judgment affirmed. 








IN THE SUPREME COURT. 





CLaRK v. FARRAR, 





W. S. CLARK e. 0. C. FARRAR. 


An agreement in writing or deed, which purports on its face to de an 
agricultural lien, oily for future advances, cannot be supported as a 
mortgage (as against a purchaser, fora different purpose, and founded 
on a consideration not expressed, but concealed or disguised in the 
deed, 

In order to create a v: lid agricultural lien, under the Act of the General 


Assembly, it must appear : 

(1.) That the advances must be money or supplies, 

{2.) They must be made to the person engaged, or about to engage, 
in the cultivation of the soil 

(3.) They must be made after the agreement is perfected. 

(4.) They must be mide to be expended in the cultivation of the 


crop during that year, 
(3.) The lien must be on the crop of that year, made by reason of the 
advances so made. 


Civ. Action tried before Seymour. /., at July (Special) 
‘Term, 1875, of Epaxcomsr Superior Court. 

The facts of this case are substantially as follows : 

On the 5th day of July, 1873, one Barnhill executed to the 

plaintiff a mortgage on his personal property and crop, to be 
made during that year on the land of Alman Heart in said 
county, being indebted to.the plaintiff in the sum of five hun- 
dred and thirty dollars, for advances made to him to enable 
him to plant and cultivate, and at the same time and by the 
.eame instrument gave the plaintiff a lien on said crop to secure 
- wdvances to be made after that time for the same purpose, 
not.to exceed $600. The plaintiff continued to make advances 
‘to Barnhill during that year, and on July 19th, 1875, Barn- 
‘hill.was indebted to the plaintiff on account of said advances, 
in the sum of $515.36. | 

In December, 1873,the defendant seized 11 bales of cotton of 
said crop and sold them, and the net proceeds of sale amounted 
to.-more than the ‘plaintiffs debt against Barnhill. Said in- 

‘strument containing a mortgage and lien was duly registered. 
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The plaintiff demanded of the defendant the proceeds of the 
sale ot said cotton to the amount of his debt against Barnhill, 
and the defendant refused to pay the same. 

On the 22d8day of April, 1873, the said Barnhill executed ‘ 
to the defendant an instrument, in words and figures as 








follows: 





Strate or Norra Carowina, 
Edgecombe County. 

Whereas, John J. Barnhill has applied to O. C. Farrar to 
aid and assist him in carrying on his agricultural operations 
during the present year in Edgecombe county, and the said 
O. C. Farrrar has agreed to make advances for that purpose 
said John J. Barnhill in supplies to the extent of five hundred 
and seventy-two 15-100 dollars, in value, if required, provided 
he is made secure against loss by reason thereof. Now, there- 
fore, be it known that the said John J. Barnhill, in consider- 
ation of the premises, has agreed, and by these presents does 
agree to and with the said O. C. Farrar, that as a security for 
the payment of all such supplies, not exceeding $572.15 in 
value) the said O. C. Farrar shall have a lien on all the crops 
which he, the said John J. Barnhill shall grow, produce and 
harvest in the present year on the land of Almon Hunt, in 
said county, and now being or about to be cultivated by him, 
according to the true intent and meaning of an act of the 
General Assembly, made to secure advances for agricultural 
purposes ; to be null and void however, if the said John J. 
Barnhill pays the said O. C. Farrar for all such supplies ad- 
vanced as aforesaid, by or before the Ist day of November, 
1873 ; otherwise the said O. C. Farrar is hereby fully author- 
ized and empowered with full right of ingress and egress to 
enter and seize. the crops aforesaid, and sell the same, and 
‘should-any balance remain due, then to sell at public sale after 
ten days-advertisement, for cash, so,.much of the said per- 
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sonal property conveyed as will satisfy the same and costs of 
sale. 

In the event of the death of the said John J. Barnhill, the 
said O. C. Farrar is authorized to take possession of the said 
crops and continue the cultivation and housing of the same, 
and to sell so much thereof as may be sufficient upon sale 
thereof to satisfy such advances and all expenses of making 
and executing these presents and any debt incurred by the 
death of said party as aforesaid. And the said John J. Barn- 
hill does covenant, promise and agree to and with said O. C. 
Farrar that he will by or before the 1st day of January next, 
sell and deliver to the said O. C. Farrar in Tarboro’, all the 
cotton which he may-produce and gather in the present year, 
at the market price or value at the time of delivery, or that 
he will deliver the cotton to the said O. C. Farrar to be 
shipped to New York for sale there and the net proceeds ac- 
counted fer by the said O. C. Farrar to the said John J. Barn- 
hill, after retaining whatever may be then due him for ad- 
vances. 

In testimony whereof the said John J. Barnhall has here- 
unto subscribed his name and affixed his seal, the 22d day of 
April, 1873. 

(Signed) JOHN J. BARNHILL, [Sxat.]} 
Witness : 
J. P. Dizineuam. 


This instrument was duly registered on the 23d day of 
April, 1873. 

The defendant testified: That Barnhill owed him a debt 
for merchandize contracted in 1872, and requested him to 
postpone the payment thereof until the Fall of 1873, saying 
it was not convenient, but that he could and would pay it if 
defendant insisted on it. The defendant told him that the 
firm of Farrar, Pippin & Co., of which he was a member, 
would advance the money and take a lien on his crop. Barn- 
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hill replied that he did not care to have any transaction with 
Mr. Pippen, one of the firm. The defendant then agreed 
that he would take a lien on the crop for the debt of $572.15, 
saying he would himself advance the money, pay the debt, 
and take the lien. Thereupon the aforesaid instrument was 
executed, and the debt paid. 

On cross-examination, the defendant testified, that he did not 
know whether the book containing the account was balanced 
on that day, but he told his book-keeper to balance it. The 
transaction between himself and Barnhill was entirely a paper 
transaction and that no money passed. 

Barnhill testified: That he could have raised the money 
to pay the defendant’s debt, but that it would have embar- 
rassed him in his agricultural operations. At the time he 
executed the instrument to the defendant all of his crop was 
planted except about twenty-five acres of cotton. 

On cross-examination the witness stated that he did not 
know where he could have obtained the money. 

The court held that the said instrument relied on was not 
an agricultural lien, for the reason that it was not made to 
secure advances made for agricultural operations. 

To this ruling the defendant excepted. 

The defendant then insisted that it was valid, as a mortgage 
on the crop of Barnhill during that year. The court held 
that it could not operate as a mortgage, for want of operative 
words, and instructed the jury that the plaintiff was entitled 
to recover. - 

There was a verdict and judgment for the plaintiff, and the 
defendant appealed. 


Juhnson and Phillips, for appellant. 
Howard & Perry, contra. 


Bynum, J. It is not denied that the agricultural lien of the 
plaintiff was executed according to the statute, and is valid, 
and that he is entitled to recover in this action, unless the 
44 
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agreement in writing between Barnhill and the defendant is 
valid, either as an agricultural lien or a mortgage. So the 
only question is, whether that agreement is valid for either 
purpose. | 

I. Is it an agricultural lien? That depends upon the con- 
struction to be given to the act authorizing such liens to be 
given, Bat. Rev., chap. 65, sec. 19. That section is as fol- 
lows: “If any person or persons shall muke any advance or 
or advances, either in money or supplies, to any person or 
persons who are engaged in, or about to engage in the cultiva- 
tion of the soil, the person or persons so making such advance 
or advances, shall be entitled to a lien on the crops which may 
be made during the year upon the land, in the cultivation of 
which the advances so made have been expended, in prefer- 
ence to all other liens, existing or otherwise: 1?rvvide7, an 
agreement in writing shall be entered into before any such 
advance is made, to this effect,” &c., which agreement is to be 
recorded. From this it is clear, 1. That the advances must 
be in money or supplies; 2. To the pe.son engaged or about 
to engage in the cultivation of the soil; 3. After the agree- 
ment is made; 4. To be expended in the cultivation of the 
crop made during that year; 5. And the lien must be on the 
crop of that year, made by reason of the advances so made. 

Now it is found by the jury as a fact, that the defendant 
made no advances whatever, after the execution of this agree- 
ment, or before, towards the cultivation of the crop on which 
his lien was taken. The lien can only be by force of the 
statute and by a compliance with its requirements. The statute 
has not been followed, and to sustain this agreement as an 
agricultural lien, would be to utterly defeat its letter, and the 
public policy embraced in the statute. The agreement, as an 
agricultural lien, contains a falsehood and a fraud upon its 
face. Not a dollar was advanced or intended to be, though it 
was promised in the agreement. The real purpose was to se- 
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cure an antecedent debt due to the defendant by Barnhill, 
which was created the year previous. 

II. Failing to establish the deed as an agricultural lien, the 
defendant next seeks to set it up as a mortgage to secure an 
old debt. 

Without stopping to enquire whether the only operative 
words in the defendant’s deed, to wit, “ the said O. C. Farrar 
shall have a lien on all the crops,” &c., can be construed into 
a conveyance of the crops to the defendant, we pass to that 
view of this part of the case which is decisive. It is this: 
An agreement in writing, or a deed which purports on its 
face to be an agricultural lien only for future advances cannot 
be supported as a mortgage for a different purpose, and founded 
on a consideration not expressed, but concealed or disguised 
in the deed. A deed must speak the truth. Creditors and 
subsequent purchasers have the right to know what encum- 
brances are upon property and the extent of them. They are 
entitled to this information from the deed itself, and for that 
purpose are our registration laws enacted. The defendant 
attempts to sail under false colors. That the law does not 
countenance. The deed may be good between the parties to 
it, but the plaintiff is a purchaser for value, and as to him the 
deed is inoperative. It professes to be an agricultural lien in 
form and substance, and it must have that effect or none. As 
it does not have that effect, it is void as to the plaintiff. 

There is no error. 


Per Ovriam. . Judgment affirmed. 
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WM. A, FRENCH and JOHN McRAE, in behalf of themselves and 
others . THE BOARD OF COMMISSIONERS OF NEW HAN- 
OVER COUNTY. 


Taxation, for State and county purposes combined, for the current and 
necessary expenses of the county government and new debts, cannot 
exceed the Constitutional limitation. 


There is no limitation however of the power of taxation, upon either 
State or county, for the payment of their lawful debts, created before 
the adoption ef the Constitution. 


This was an application for an Insuncrion, to restrain the 
collection of certain taxes, heard by his Honor, Judge McKoy, 
at the Fall Term, 1875, of the Superior Court of New Han- 
‘OVER county. -_ 

The following are substantially all the facts, as disclosed by 
the record sent to this court upon the appeal, which are ne- 
cessary to an understanding of the points decided. 

The plaintiffs, for themselves and on behalf of the other 
tax-payers in New Hanover county, allege, that the value of 
the taxable property in said county is about six million, one 
hundred and seventy-seven thousand dollars ; that the aggre- 
gate of State tax upon all property liable to taxation, is thirty- 
eight (38) cents on the one hundred dollars value; and that 
the amount of the debt, owing by the county, contracted 
prior to the adoption of the Constitution of 1868, is thirty-five 
(35) thousand dollars, being evidenced by seventy bonds of 
five hundred (500) each, issued on the 1st day of March, 1869, 
payable ten years after date, and bearing interest at the rate 
of six per cent., payable semi-annually. 

The plaintiffs further say, that the county owes a large float- 
ing debt, contracted since the adoption of the Constitution ; 
and they charge, that the alleged excess of taxation is not for 
the purpose of defraying the necessary current expenses of 
the county, but for the purpose of paying debts contracted 
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dong anterior to the year 1875, and since the adoption of the 
present Constitution. 

That in the month of ———, 1875, the Board of Commis- 
sioners levied a tax upon the taxable property of the county, 
of seventy-two (72) cents on the one hundred dollars value, 
which, in their levy, they say is to be appropriated as follows : 
For general county fund, thirty five (35) cents on the one 
hundred dollars in value, and for the payment of the debts 
and interest, thirty-seven (37) cents. 

That for the payment of the interest on the debt of thirty- 
five thousand (35,000) dollars, contracted before the adoption 
of the present Constitution, (the principal due March, 1879,) 
a levy of four and one-third (44) cents, on the one hundred 
dollars in value, would produce a sum sufficient to pay said 
interest and cost of collection. 

That by the Constitution, Art. v, sec. 1, the State and 
county taxes combined, shall never exceed two dollars on 
every three hundred (300) dollars of taxable property. That 
the levy of seventy (70) cents on the one hundred dollars in 
value, is in excess of the constitutional limitation; the State 
having levied a tax of thirty-eight (88) cents on the one hun- 
dred dollars in value, there would remain but twenty-eight and 
two-thirds (28 2-3) cents, to be applied for all county purposes, 
except the payment of the debt contracted before the adop- 
tion of the Constitution, which has hereinbefore shown to be 
thirty five thousand (35,000) dollars, the interest of which 
becomes due semi-annually ; and that a levy of four and one- 
third (44) cents on the one hundred dollars in value of the 
taxable property of the county, will pay the same. That said 
excess of taxation, so levied by the Board of Commissioners, 
amounts to seventy-four thousand and ninety (74,090 dollars. 

That the Board of Commissioners has placed this tax list, 
containing this excess of thirty-nine (39) cents on the one 
hundred dollars in value of the taxable property of the county, 
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in. the hands of the tax collector, who is about to proceed to 
collect the same: wherefore the plaintiffs pray, &e. 

In answer to the complaint, the defendant denies that the 
value of the taxable property in the county of New Hanover, 
is as much as put down by plaintiffs, stating, that owing to 
frequent reductions in the valuation of property, since the tax 
list was made out, that the value thereof will not exceed six 
millions of dollars. 

The defendant alleges, that the debt of the county con- 
tracted previous to the adoption of the constitution, is as fol- 
lows: Thirty-five thousand (35,000) dollars, evidenced by 
seventy bonds, due ist January, 1879, with interest payable 
semi-annually in gold, and which will amount to about twenty- 
five hundred (2500) dollars in currency; and the further sum 
of about fourteen thousand (14,000) dollars due and owing by 
said county, and incurred, as the Board has been informed, for 
the payment of divers debts and liabilities, contracted before 
the adoption of the constitution of 1868. 

In regard to the “floating debt,” alleged by the plaintiffs 
to have been contracted since the adoption of the Constitu- 
tion, and the levies made by the Commissioners in excess of 
the constitutional limitation, and the appropriation of the ag- 
gregate so levied, to specific purpuses, the defendant denies 
the allegations as set out in the complaint, and in explanation 
thereof, states :—That at a meeting of the Board on the 7th 
July, 1875, the following order was voted, to-wit : 

“‘ Whereas, it is necessary to levy suflicient taxes to meet 
the current expenses of the county of New Hanover, and to 
pay the debts created by tlie county authorities and the in- 
terest on the said debt—all created for the necessary expenses 
of said connty: and whereas, the valuation of real property 
in the township of Wilmington, has been reduced to the 
amount of seven hundred thousand (700,000) dollars, through 
the general reduction of values ; it becomes necessary for the 
Board to levy the following taxes for the year 1875, viz: For 
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current expenses, on the one hundred dollars of value of real 
and personal property, thirty-five (35) cents; for the payment 
of county debts and interest on the same, created for neces- 
sary purposes and old debts, on the one hundred dollars value 
of real and personal property, thirty-seven (37) cents. And 
at a meeting of the Board, held day of October, 1875, 
the following order was passed, to wit: The foregoing order 
’ and in- 





was amended by striking out the words “ thirty-five,’ 
serting in lieu thereof, the words “twenty-eight and two- 
thirds,”. and the tax list was ordered to be accordingly re- 
formed. And it was further ordered, that the foregoing or- 
der be further amended, so as to express the true intent and 
meaning of the Board, in this; That it was the purpose of 
the levy, (made by the Board the 7th July,) to set apart the 
sum of thirty seven cents of the same, for the payment of the 
old debts and the interest thereon, “it having been made to 
appear to the Board at the time of the levy aforesaid, that the 
whole amount of such old debts and interest, due and payable, 
was about the sum of sixteen thousand five hundred (16,500) 
dollars”; and the tax of thirty-seven (37) cents was consid- 
ered by the Board, to be not more than fairly sufficient to 
raise the sum of sixteen thousand five hundred (16,500) dol- 
lars as aforesaid. And it was further ordered, that in that 
case, if there should be anything remaining of the tax of 
thirty-seven cents, after the payment and discharge of the 
debts, to the liquidation whereof it was appropriated, the re- 
maining sum should be set apart to create a Sinking Fund, for 
the payment of the bonds of the county, issued for debts con- 
tracted previous to the adoptioa of the present Constitution. 
The defendant further and again states, that the tax of twenty- 
eight and two-thirds (28%) cents, on the one hundred dollar 
of taxable property, was laid for the necessary and indispen- 
sible expeuses of the county government ; and that the tax of 
thirty-seven (37) cents on the same, was for the payment of 
old debts, and the creation of a Sinking Fund, to meet the 




































696 IN THE SUPREME COURT. 








FrencuH and McRae and others ». Toe BoarD OF Comm’RS oF N. Hanover Co. 





payment of the bonds issued for debts made before 1868, at 
their maturity. 

The defendant denies that there is any floating debt against 
the county, made in 1875, or contracted since the adoption of 
the Constitution, unless it be for some scattering claims, the 
certificates for which have not been presented to the Treas- 
urer for payment. The defendant alleges that the tax of 
twenty-eight and two-thirds (28%) cents is sufficient for the 
payment of the same, the aggregate amount not being greater 
than usually, and of necessity, exists, in the ordinary adminis- 
tration of the government. 

A number of affidavits were filed, chiefly for the purpose 
of showing the nature of the debts of the county, whether 
old, (contracted before July, 1868,) or new, contracted since 
the adoption of the Constitution, and which, for the purposes 
of the decision in this case, it is deemed unnecessary to set out. 

His Honor, upon the hearing the complaint, answer and 
affidavits, and the former order, vacated the restraining order 
granted upon the first application of the plaintiff, and refused 
to continue the injunction. 

From this judgment, the plaintiffs appealed. 


M. London and A. T. & J. London, for appellants. 
Russell and W.S. & D. J. Devane, contra. 


Bynum, J. The judgment of the court below, vacating the 
restraining order, must be affirmed. It admits of no dispute 
now, that taxation for State and county purposes combined, 
‘annot exceed the constitutional limitation, for their necessary 
expenses and new debts. It is equally well settled, that there 
is no limitation of the power of taxation, upon either State or 
county, for the payment of their lawful debts, created prior 
to the adoption of the Constitution. If what are often mis- 
called the “necessary expenses” of a county exceed the limi- 
tation prescribed by law, the necessity cannot justify the vio- 
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: lation of the Constitution. In such cases two remedies are 
open to the county. One is to apply to the Legislature, if the 
tax is required for a special purpose. The Constitution, Art. 
V, sec. 7, empowers the Legislature in such cases to give a 
. special approval for an increased levy. The other and better 
way, however, is to reduce the expenditures. The old proverb, 
“cut the garment according to the cloth,” has in it much prac- 
tical wisdom. It is illustrated every day in private life, and 
is the foundation of individual integrity, contentment and 
success, In every relation of wholesome life, men adapt their 
wants and expenditures to their income. No good reason can 
exist why the same obligation does not rest upon corporations, 
and is not equally as practicable. Instead of which, as things 
now go, those who are entrusted with other people’s money 
and property, whether States or counties, instead of practising 
prudence and economy in the discharge of their trust, seem 
emulous of each other in extravagance. The end of such a 
course is easily seen, and must be one of disaster and disgrace. 

This is one of many cases now before-the court, where the 
tax-payer is claiming the protection of the law against the 
onerous, growing and oppressive weight of taxation. In re- 
gard to the payment of the old debt, this’court has no power 
to interfere with the discretion of the Board of Commissioners 
as to the time of payment, or other details in the levy and 
collection of taxes, where they are not more than sufficient to 
discharge the whole debt. The power of the Board is express 
and plenary. “To provide by taxation or otherwise, for the 
prompt and regular payment, with interest, of any existing 
debt due by bond or otherwise, from any county, except a 
debt, or the interest on any debt, contracted directly or indi- 
rectly in aid or support of the* rebellion.” Bat. Rev., chap. 
27, sec. 8. It is not disputed that the county of New Hano- 
ver owes an old bonded debt of $35,000, bearing interest, and 
we are satisfied, also, that the debt of ten thousand dollars, 
due to the bank of New Hanover, being the sum borrowed to 
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pay an old debt, is itself an old debt, in the sense of the Con- 
stitution. It is the duty of the commissioners to levy and 
collect a tax suflicient to pay this and every other old debt 
now due. It is also their duty to pay the accrued interest 
upon the bonded debt of $35,000. It is, however, not their 
duty to pay any part of the principal of this latter debt until 
1879, when it becomes payable. Yet this bonded debt is now 
due, and became so when it was contracted, though the time 
of payment is deferred. Unquestionably, the county, just 
like an individual debtor, may anticipate the day of payment, 
and pay the debt before compellable by suit to pay it. It is 
always lawful, and often the highest wisdom, to do so, espe- 
cially where the debts are large, and their entire payment at 
one time would be more burdensome than payment in instal- 
ments, at convenient intervals. This is a matter for the con- 
sideration of the Board of Commissioners. They are invested 
by law with the power and the discretion. When the power 
is not illegally exercised, the courts cannot interfere. It is 
alleged in the complaint, that the tax of thirty-seven cents 
will raise money more than sufficient to pay the interest upon 
the bonds and the remainder of the old debt—stated by the 
defendants to be, in the aggregate, $16,500. Admit that to 
be so. It will not pay all the bonded debt of $35.000. If 
there is a surplus, after discharging the claim of $16,500, the 
Board cannot appropriate it to their own, or to other uses 
than the payment of the bonded debt. The courts will enforce 
the application of the tax, first, to the payment of so much of 
the old debt and interest as is now due, and next, the residue 
to the extinguishment of the principal of the bonded debt. 
The complaint and affidavits do not charge a fraudulent pur- 
pose in the commissioners, either in the assessment of the tax 
or in the intended application of it. The answer negatives 
any such purpose. We are to assume, then, that the Board 
of Commissioners are acting honestly, and in the supposed 
discharge of their duties. The question, therefore, is simply 
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one of power. That they have the power to assess and levy 
taxes sufficient to pay the old debt, there can be no doubt. 
That they are illegally abusing their powers, nowhere appears. 
It follows that there is nothing in the case to invoke the in- 
junctive relief of the court. Whether the commissioners are 
acting prudently in this tax assessment, is a question about 
which minds will differ. A sinking fund may not be the best 
way of paying the debt. The financial history of the country 
is adverse to that policy, and we do not decide that the law 
has conferred upon the County Commissioners the authority 
to create a sinking fund. But they undoubtedly have the 
power to buy up their bonds before payable, and retire so 
much of the debt, and it will be a healthy sign if they can 
do so. 

We hold that the State tax of 38 cents and the county tax 
of 28% cents on the hundred dollars of valuation exhausts the 
constitutional limitation of taxation for current expenses, and 
that the tax of 37 cents on the hundred dollars of valuation 
for the payment of the old debt is legal, and that the sum to 
he realized thereby must be set apart and applied solely to the 
payment of so much of the debt and interest as may be now 
due, and the surplus, if any, must be applied in extinguish- 
ment of the bonded debt. 

As the Board of Commissioners gave rise to this action by 
the illegal assessment, (which was reduced after action begun 
to the constitutional limit,) and as they have not, in their 
answer, made a clear and satisfactory exhibit of the county 
debt, and their own proceedings in relation thereto, they must 
be taxed with the costs. 

There is no error. 


Per Curiam. Judgment aftirmed. 
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SAMUEL T. CARROW eo. THE BOARD OF COMMISSIONERS OF 
BEAUFORT COUNTY. 


(For the Syllabus, see the next preceding case of French and WelRue v. 
The Commissioners of New Hanover, ante, page 692 ) 


Civ. Action for an Injunction, heard before Moore, J, at 
Fall Term, 1875, of the Superior Court of Beavrorr county. 

The action was brought by the plaintiff in his own behalf, 
and in behalf of all other tax payers, &e¢., to restrain the col- 
lection by the defendant, the Board of Commissioners of 
Beaufort county, of the excess of tax levied by the defendant 
over and above the amount allowed by law. 

The following are the facts found by the court: The de- 
fendant has levied a tax which, together with the State tax of 
40 cents on the $100 valuation, amounts to $1.14 on the $100 
valuation, being an excess of 474 cents over and above the 
supposed limitation in the Constitution of 663 cents on S100 
valuation. 

The levy made by the defendant on property is absolutely 
necessary to pay the expenses of the county, and that 26% 
cents, the unappropriated portion of the supposed limitation 
not taken by the State, is not sutticient to pay as much as one- 
third of the expense of the county for one year. 

There is an existing debt against the county, contracted 
since 1868 of about $8,000. The current expense of the 
county from year to year is from $13,000 to $15,000. 

The defendant endeavored to obtain possession of the rev- 
enue act before the General Assembly adjourned, but failed to 





do so, and.could not ascertain to what extent the supposed 
limit had been exhausted. 

The defendant has observed the equation, and levied a tax 
of $3.42 on the poll. The tax levied does not exceed double 
the State tax. 

Upon the hearing the court granted an order to the follow- 
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ing effect: that the defendant be enjoined from collecting for 
county purposes beyond twenty-six and two-thirds cents upon 


the hundred dollars valuation of property, and eighty cents 
upon the poll. 
From this order the defendant appealed. 


Fowle, for appellant. 
Gilliam & Pruden, contra. 


Ropman J. The only question presented in this case, is 
decided in French and Mefae vy. Commissioners of New Han- 
over, at this term. It is unnecessary to repeat;the reason there 


stated. 


Prr Curiam. Judgment accordingly. 





W. W. GRIFFEN and others, Tax payers, &c. v. THE BOARD OF 
COMMISSIONERS OF PASQUOTANK COUNTY, 


(See the Syllabus in the preceding case of French and McRae v. The 
Commissioners of New Hanover County, ante, page 692.) 

The County Commissioners of Pasquotank had no authority in 1875, to 
levy taxes exceeding the Constitutional limitation, under and by 
virtue of the provisions of an Act of the General Assembly, passed 
in 1869, and permitting such excess to the amount of twenty thou- 
sand dollars, when it appears that since the passage of that act, the 
‘ ommissioners have levied over twenty thousand dollars for various 
objects, without regarding the limit and equation fixed by the Con- 
stitution. 


This was an application for an Insuncrion, to restrain the 
defendants from collecting certain taxes, heard by Eure J/. at 
Chambers, on the 19th day of November, 1875. 
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The plaintiffs, for themselves and for all others who would 
come in and be made parties to this proceeding, alleged that 
the defendants in the month of , 1875, levied upon the 
taxable property of Pasquotank county, a tax of one hundred 
cents on the one hundred dollars of taxable property, which 
exceeds the limit fixed by the Constitution by eight thousand 
dollars, or seventy-three and one-third cents on the hundred 
dollars of taxable property. 

That the tax levied on the poll by the defendants, was only 
eighty cents, less than the amount levied on one hundred dol- 
lars valuation of property, in direct violation of Art. V, sec. 
1, of the Constitution ; and that the defendants had no right 
under the Constitution to levy more than eighty cents on 
every three hundred dollars valuation of property, that being 
the sum levied on the poll. ) 

That the defendants in their order declare, that seventy-six 
cents of the one hundred levied, is to be used for ordinary 
county purposes, and the remaining twenty four cents for the 
support of the poor; that said tax was not levied by the de- 
fendants to pay debts of the county contracted prior to the 
adoption of the present Constitution, nor for any special pur- 
pose approved by the General Assembly ; nor were such taxes 
levied to defray the necessary expenses of the county. 

That the State tax on property and polls in the county of 
Pasquotank for the year 1875, was $5,765.23 for every and 
all its purposes, while that levied for county purposes, was 
$12,326.64, an amount much more than double that levied by 
the State. That the taxes on property amount to $11,339.05, 
while that on polls only amount to $987.59, which is wholly 
iniquitous and unjust, and must have been known to the de- 
fendants at the time. 

That the proposition to levy this tax was never submitted 
to a vote of the people ; that the defendants have exceded the 
constitutional limit of taxation, by the sum of seventy-three 
and one-third cents on the one hundred dollars valuation of 
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property ;°and that they have ordered this unjust and oppres- 
sive tax to be collected. 

His Honor, upon the plaintiff's giving bond, order a re- 
straining order to issue to defendants until the hearing; at the 
same time requiring the defendants to show cause by the 
13th of November, 1875, why the injunction should not be 
made perpetual. 

The defendants answered, denying the material allegations 
of the plaintiffs, and contended: That Art. V, sec. 1 of the 
Constitution, imposed a limitation only on taxes levied by the 
State, and not on taxes levied by the counties; that the only 
restriction upon taxation by the counties is contained in Art. 
V. see. 7, of the Constitution; which provides that the taxes 
levied by the Commissioners of the several counties for county 
purposes, shall never exceed the double of the State tax, ex- 
cept for a special purpose, and with the approval of the Gen- 
eral Assembly ; and the defendants aver, that they have con- 
formed strictly to said sec. 7, Art. V, in making the levy com- 
plained of. 

The defendants say, that the aggregate of the State tax 
levied in said county in 1875, was thirty-eight cents, and not 
forty cents as alleged ; and that under said’sec. 7, Art. V, and 
under an act of the General Assembly, they have full author- 
ity to make the levies as they did in the said year, 1875. 
They admit that they levied a tax of one hundred cents on 
the one hundred dollars valuation of taxable property, but 
deny that by so doing they exceeded the amount they were 
authorized to levy, seventy-three and one-third cents on said 
valuation as alleged, or any other sum. On the contrary, the 
defendants aver that seventy, of said one hundred cents, were 
levied for county purposes, and not exceeding the double of 
State tax; they had a right, under sec. 7, Art. V, of the Con- 
stitution, and also by virtue of the provisions of an act of the 
General Assembly, ratified 9th of April, 1869, (chap. 142, 
Laws of 1868-69,) to levy the same; that twenty-four cents 
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of said tax was for the special purpose of supporting’the poor, 
under the express authority of the act above referred to; and 
that the remaining six cents was a tax to pay the interest and 


part of the principal of certain bonds outstanding against the . 


county, and representing a debt contracted prior to the adop- 
tion of the present Constitution of the State; and that the 
taxes levied were essential and necessary for the purposes 
recited. 

The defendants admit the levy of eighty cents tax on the 
poll, and that the same is less than that levied on the hundred 
dollars of property, but they deny that this is in violation of 
the constitutional provisions referred to. 

The defendants contend, that under the act of the General 
Assembly referred to, that they had a right to levy the sum 
of twenty thousand dollars ($20,000.00) more than double the 
taxes levied by the State, and that by virtue of said act, they 
have heretofore only levied twelve thousand, four hundred 
and twenty six dollars and forty-one cents, ($12,426.41,) in 
excess of double of said tax; and that the amounts levied in 
1870 and 1871 was for the purpose of paying debts contracted 
before 1868 ; and that thus no part of the twenty thousand 
dollars ($20,000,) authorized to be raised, has been expended 
for the specific purposes designed and recited in said act. 

His Honor, upon the hearing of the complaint and answer, 
and argument of counsel, delivered the following opinion and 
judgment : 

1. That for the purpose of paying the debts of the county, 
contracted prior to the adoption of the Constitution in 1868, 
taxes may be levied by the Commissioners without regard to 
the conststutional limitation and equation; they are there- 
fore allowed to collect the six cents on the one hundred dollars 
valuation of property levied by them in 1875 for that purpose. 

2. That for the payment of debts contracted since the adop- 
tion of the constitution, and the other expenses of the county, 
the constitutional limitation and equation between property 
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and poll must be observed and followed. And as the defer- 
dants this year (1875,) have levied eighty cents on the poll, 
they are allowed to collect twenty-six and two-third cents on 
the one hundred dollars valuation of property, that being 
one-third of said poll tax); and as to the excess over these two 
amounts, they are restrained and enjoined from collecting. 

3. It is found as a fact by the court, that the county com- 
missioners have levied and collected since April, 1867, fifteen 
thousand dollars ($15,000) to pay the debt of the county ex- 
isting at that time; and for purposes other than paying the 
outstanding obligations of the county at that time, have col- 
lected twenty-seven thousand, one hundred and _ninety-seven, 
32-100 dollars, (27,197.32,) both of which amounts were 
levied and collected without regard to an in exeess of the lim- 
itation and equation provided for in the constitution. 

It appearing therefore, that more than twenty thousand 
dollars, ($20,000,) have been levied and collected for pur- 
poses other than for the payment of the outstanding obliga- 
tions of the county in April, 1869, without regard to and 
in excess of the constitutional limitation and equation, in re- 
gard to poll and property: /¢ és considered by the court, as 
a conclusion of law, from the above facts, that the defendants 
have no further authority to make levies of taxes under the 
special act of April, 1869. And the defendants are therefore 
ordered to collect of the taxes levied this year, (1875,) the six 
cents on the hundred dollars valuation of property, to pay the 
debt of the county, contracted prior to the adoption of our 
existing Constitution, without regard to the limitation or 
equation therein contained ; and then to collect twenty-six and 
two-third cents on the one hundred dollars valuation of prop- 
erty,—one-third of the eighty cents poll tax; and as to the 
excess over these amounts, the defendants are hereby enjoined 
and restrained from collecting. 

From this ruling and judgment by his Honor, the defend- 
ants appealed. 

45 
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Pool, for appellants. 
Gilliam & Pruden, contra. 


Ropman, J. The principal question presented in this case 
is that decided in French and McRae vy. Commissioners ef 
New Hanover, at this term. For the reasons stated in the 
opinion in that case, we think the Commissioners in this case 
have no power to levy a tax exceeding twenty-six and two- 
thirds cents on the hundred dollars of valuation, or a poll tax 
exceeding two dollars. 

We also concur with the Judge below, that the Commis- 
sioners have exhausted their powers of taxation under the 
special act. 

Let this opinion be certified. 


Perr Curiam. Judgment aftirmed. 
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THE RICHMOND & DANVILLE R, R. CO., N. C. DIVISION, 2. 
CURTIS H. BROGDEN, Governor, &c., and others. 


The General Assembly has no right to confer upon the Governor, Treas- 
urer and Auditor, the power to value the tangible, real and personal 
property of a Railroad corporation; for such power is vested by the 
Constitution in the Township Board of Trustees alone, and cannot be 
taken from them. 


The franchise of a corporation is property; and the franchise of a rail- 
road corporation should be assessed for taxation separate and apart 
from its other property, and without taking such other property into 
consideration. 


A dividend of fifteen or twenty per cent. paid in Confederate money, is 
not such a dividend as was contemplated in the chartsr of the N. C. 
Railroad Company, in exempting the real estate of the company from 
taxation, until the dividend of profits of said company shall exceed 
six per cent.; nor is the six per cent. rent received from the Richmond 
& Danville Railroad Company, such a dividend of profits. 


(Wil, Col, & Aug. Railroad Co. v. Comm'rs of Brunswick, 72 N. C. Rep. 
10; Richmond & Danville Railroad Co. v. Comm'rs of Orange, at this 
term, cited and approved.) 


Civ Action, for an Zajunction, heard before Watts, J., at 
June Term, 1875, of Waxe Superior Court. 

The allegations of the complaint are substantially as fol 
lows: The plaintiff is a corporation, existing under the laws of 
the State of Virginia, owning and controlling railroad lines in 
that State, and in North Carolina. 

The North Carolina Railroad Company, by virtue of au- 
thority conferred by its charter, leased its property and fran- 
chises to the plaintiff for thirty years, and under the provi- 
sions of said lease, it is the duty of the plaintiff to pay all 
taxes accrued on the North Carolina Railroad Company, not 
to exceed ten thousand dollars in the aggregate. 

The defendant, Curtis H. Brogden, is Governor of the State 
of; North Carolina, the defendant, John Reilly, is Auditor, 
and the defendant, David A. Jenkins, is Treasuaer of said 
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State, having been incumbents of their respective office since 
the first day of January, 1873. 

By an act entitled “ An Act to provide for the collection 
of taxes by the State and several counties of the State on 
property, polls and income, chap. 115, laws 1872-73, re-en- 
acted by sec. 10, chap. 133, acts 1873, it was made the duty 
of the President of the plaintiff corporation, to give in the 
value of the franchise of the N. C. Railroad Company, on the 
day fixed by said act, for giving in taxable property to the 
Treasurer of the State, and the same td be assessed by the 
‘Treasurer, the Auditor and the Governor of the State, and 
their valuation to be returned to the County Commissioners 
of the counties in which any part of said road lies. And it 
is provided by said act, that the tax upon such franchise, so 
valued, shall be the same as upon property of equal value; 
and that the tax collected in each county and township shall 
be in proportion to the length of such road lying in such 
county or township respectfully ; and such taxes shall be col- 
lected in the same manner as other taxes are required by law 
to be collected, and that the rolling stock of such company 
shall be valued with the franchise. 

The President of the plaintiff corporation, in accordance 
with the above act, gave in to the Treasurer of the State a 
list of all the property, distinguishing real from personal pro- 
perty, including rolling stock of the.N. C. R. R. Co., in the 
manner and form required by said Treasurer, affixing the value 
to each item of property. The total real estate, including 
right of way, turn-outs, bridges, depots, &c., was given in at 
$1,530,579.12, and the total personal paoperty, including roll- 
ing stock, tools, &c., at $422,262.05. But the President of 
the plaintiff corporation protested in giving such lists : 

1. That no tax could be lawfully levied on any of the real 
estate of the company, its workshops, right of way, &c. 

2. That no tax could be levied lawfully on the franchise, 
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separate from the said property, and that the franchise, with- 
out the real estate, is valueless. 

By chapter 32, see. 5, of an act of the General Assembly, 
enacted in 1854—55, entitled “An act for the completion of 
the North Carolina Railroad,” which was duly accepted and 
is a part of the charter of said company. It is enacted “ that 
all real estate held by said company, for right of way, for 
station places of whatsoever kind, and for workshop location, 
shall be exempt from taxation until the dividends of profits 
of said company shall exceed six per centum per annum,” and 
that the contract so made between the State and the corpora- 
tion plaintiff cannot be violated by the State. 

The dividends of profits of the North Carolina Railroad 
Company have never exceeded six per centum per annum. 

By the terms of the lease from the said company to the 
plaintiff, the plaintiff agrees to pay said company 64 per 
centum per annum on its capital stock. Of this amount the 
North Carolina Railroad Company uses more than one-half 
per cent. in payment of interest, creating a sinking fund, and 
other necessary expenses. 

The defendants insist, that in consequence of the payment 
of 64 per centum per annum by the plaintiff on the capital 
stock of said company under the lease aforesaid, they have a 
right, and are legally bound, to estimate the value of said real 
estate in assessing the value of the franchise, and have accord- 
ingly, in the year 1872—73, valued the franchise in an unlaw- 
ful manner, much more than they would have valued the same 
if the real estate had not been included. 

The corporation plaintiff paid the taxes assessed for the 
year 1872, under protest that the amount was excessive and 
would be demanded back, and also paid the taxes for 1873 in 
the same manner. 

The plaintiff has petitioned the defendants to revise their 
assessments of the valuation of said franchise made in 1872 
and 1873, and to assess the valuation without reference to the 
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real estate aforesaid, but they have refused to do so, and avow 
their intention to include said real estate in the assessment of 
1874, and continually thereafter. 

The complaint demands judgment : 

I. That the defendants be restrained by injunction, espe- 
cially until the hearing, and thereafter perpetually from in- 
cluding the real estate in the valuation of the franchise of the 
North Carolina Railroad Company, or to any degree enhancing 
the valuation of said franchise by reason of its possessing real 
estate for right of way, for station places of whatever kind, 
and for workshop location until the dividends of profits of 
said company shall exceed six per centum per annum. 

II. That defendants be restrained by injunction, specially 
until the hearing, and perpetually thereafter, from assessing 
the valuation of the franchise of said North Carolina Rail- 
road Company. 

III. That a peremptory maxdamus issue to the defendants, 
commanding them to revise the valuation of the franchise of 
said company, made in the year 1872, and likewise the valua- 
tion made in 1873, and to assess said valuation without refer- 
ence to the possession by said company of any real estate, 
right of way, for station places of whatever kind, and for 
workshop location. 

Upon motion before Henry J. at Chambers in Wake county, 
September 19th, 1874, a restraining order was issued to the 
defendants and they were ordered to show cause at the next 
rule day why the relief demanded by the plaintiff should not 
be granted. 

At Fall Term, 1874, the defendants filed an answer to 
which the plaintiff demurred. 

1. Because the admissions therein contained establish the 
cause of action stated in the complaint. 

2. Because the said answer does not deny any material 
ullegation stated in the complaint. 

Upon the hearing of the cause the demurrer was sustained 
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and the court rendered judgment in accordance with the 
prayer of the complaint. The defendants appealed. 


Attorney General Hargrove and Smith & Strong, for the 
appellants. 
Battle, Battle & Mordeca:x, contra. 


Serre J. It is decided in the Wilmington, Columbia & 
Augusta Railroad Company v. The Board of Commissioners 
of Brunswick county, 74 N. C. Rep. 10, and in the Rich- 
mond & Danville Railroad Company v. The Board of Com- 
missioners of Orange county, at this term, that the General 
Assembly has no right to confer on the Governor, Treasurer 
and Auditor the power to value the tangible real and personal 
property of a Railroad Company, for that such power is by 
the Constitution vested in the township trustees alone, and 
cannot be taken from them. In view of the decisions, the 
learned counsel of the defendants, admits that the question 
intended to be presented when this action was brought cannot 
now arise. 

Nor can it be seriously contendéd that a dividend of fifteen 
or twenty per cent., paid in Confederate’ money in 1863-64, 
was such a dividend as is contemplated by the provision 
exempting the real estate of the Company from taxation until 
the dividends of profits of said Company shall exceed six per 
centum per annum. Nor can it be maintained, because the 
Richmond & Danville Railroad Company pays to the North 
Carolina Railroad Company as rent, six and a half per cent. 
per annum upon their capital stock, that that is a dividend 
exceeding six per cent. in contemplation of the charter, for it 
is admitted that the North Carolina Railroad Company uses 
one half per cent. and more, in payment of interest, in crea- 
ting a sinking fund and for other necessary expenses. 

Now as to the power of taxing the franchise. 

Mr. Justice Davis in delivering the opinion of the court in 
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Wilmington Railroad v. Reid, 13 Wall. 264, says: “ Noth- 
ing is better settled than that the franchise of a private cor- 
poration, which in its application to a railroad is the privilege 
of running it and taking fare and freight, is property, and of 
the most valuable kind, as it cannot be taken for public use 
even, without compensation. It is true it is not the same sort 
of property as the rolling stock, road bed, and depot grounds, 
but it is equally with them, covered by the general term “ the 
property of the Company,” and therefore, equally within the 
protection of the charter.” The exemption in the charter of 
the Wilmington Railroad is larger than in the charter now 
under consideration, the one extends to all the property of the 
Company, whereas the other only exempts the read estate held 
by said Company for “right of way for station places of 
whatever kind, and for workshop location ;” but leaves the 
franchise and personal property of the corporation subject to 
taxation. 

Something was said upon the argument as to the manner in 
which the franchise should be valued. Of course the franchise 
of running a railroad between large cities and through a rich 
country would be more valuable than than that of a short 
road between unimportant points. The franchise of running 
ferry boats between New York and Jersey City is more val- 
uable than that of running them over the Yadkin river. The 
value of a franchise depends upon divers considerations. And 
while the charter of the North Carolina Railroad Company 
protects from taxation the real estate of the Company until a 
certain event shall come to pass, yet all the privileges con- 
ferred by the charter, such as holding valuable real estate free 
from taxation, &c., may be taken into consideration in estima- 
ting the value of the franchise. But in 1874, the Legislature 
passed an act amending the charter of the North Carolina 
Railroad Company, and the Company accepted the amend- 
ment. And now Mr. Smith contends that this amendment 
makes, in substance, a new incorporation, and places the char- 
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ter under the control of the General Assembly, by virtue of 
the Constitution adopted in 1868. “ Corporations may be 


formed under general laws, but shell not be created by special 
act, except for municipal purposes, and in cases where, in the 
judgment of the Legislature, the object of the corporations 
‘annot be obtained under general laws. All general laws and 
special acts passed pursuant to this section, may be altered 
from time to time, or repealed.” Const., Art. 8, Sec. 1. 

The words of the Constitution confines the power of the 
General Assembly to alter or repeal laws, in the nature of 
contracts, to such laws as shall be passed after the adoptiou of 
the Constitution, and we see no reason for construing them 
differently from the plain import. The amendment which is 
said to have effected this great change does not profess to 
repeal the clause of the charter which exempts the real estate 
of the Company from taxation, and indeed, has no allusion 
whatever to the subject of taxation. 

So the defendants must maintain that the slightest amend- 
ment to an old charter, not professing to alter or in any 
manner interfere with its most important provisions, works an 
entire change and puts the whole charter at the will of the 
Legislature. This cannot be so. In accepting the amend- 
ment the Company did not waive any of its privileges under 
its charter, save such as are embraced by the amendment. 

The judgment of che Superior Court is affirmed. 


Per Curram. Judgment aftirmed. 
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A. A. BROWN », A. L. KEENER. 


The Act of the General Assembly, passed at its session of 1873-74, and 
entitled ‘‘An Act to secure a better drainage of the low-lands on 
Clark’s creek and Maiden’s creek in the counties of Lincoln and Ca- 
tawba,” is not unconstitutional. 


The public power of a State (which isa part of its general legislative 
power.) extends to the providing for every object, which may be rea- 
sonably considered necessary for the public safety, health, good order 
or prosperity, and which is not forbidden by some restriction in the 
State or Federal Constitution, or by some recognized principle of 
right and justice found in the common law. 


(Norfleet v. Cromiell, 70 N. C. Rep. 634; State v. Bell, Tred. 373; Bune 
combe Turnpike Co, v. McCarson, 1 Dev, & Bat. 306; Wilmington v. 
Yopp, 71 N. C. Rep. 75, cited and approved.) 


Bynum, J., dissenting. 


Civiz Action, for a penalty, originally commencing in the 
Court of a Justice of the Peace, was carried before his Honor, 
Judge Mitchell, at Chambers, in Carawsa county, and heard 
29th of May, 1875, upon the following 

CASE AGREED. 

“This was an action of debt, brought by the plaintiff to re- 
cover the sum of four dollars from the defendant, for failing 
to work on Clark’s and Maiden’s creek, under the act of As- 
sembly, passed at the session of 1873-74, public laws, chap. 
102, and the act amending the same, passed by the General 
Assembly at its session, 1874—'75, entitled “ An Act to se- 
cure the better drainage or low lands of Clark’s and Maiden’s 
creeks, in the counties of Lincoln and Catawba.” 

It was agreed by the counsel for both plaintiff and defen- 
dant, that the requirements of the act had been complied 
with ; and that the points mentioned in said act, from the 
bridge at James Caldwell’s to the foard at the creek near the 
Ann Bost Place, is about eighteen miles: that the said creek 
had been laid off into convenient sections ; and that the defen- 
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dant had failed to work as notified ; that said creeks are about 
twenty feet wide, and will average when in bank, about two 


feet deep. That there is a large quantity of low grounds 
along the said creeks, which are wet and marshy, too much so 
for cultivation. 

1t was further agreed, that along said creeks a number of 
the resident citizens had chills and fevers.” 

Upon the foregoing facts admitted, his Honor affirmed the 
judgment of the Justice of the Peace, which was in favor of 
the plaintiff. From this judgment, the defendant appealed, 
stating as ground therefor, that the said acts above mentioned, 
were unconstitutional and void, and that the Legislature had 
no power to pass the same. 


Shaw, Iloke and Battle, for appellant. 
M. L. MeUorkle, contra. 


Ropman, J. By the act of 1873-74, chap. 102, certain 
persons in Lincoln county were appointed commissioners for 
Clark’s creek, and certain other persons, in Catawba county, 
for Maiden’s creek, to lay off portions of said creeks between 
certain termini on each, into sections of convenient length, 
and to appoint an overseer for each section. Provision is 
made for the permanence of the commissioners as a body, by 
the filling of vacancies by the survivors. By section 3 it is 
enacted, “that the commissioners shall estimate the number of 
acres of bottom land on said crecks between said term/7, be- 
longing to each land owner within their respective counties, 
and each land owner, when required, shall furnish one hand 
for every twenty-five acres (amended in respect to the number 
of acres by the act of 1874—75,) owned by him, or shall for- 
feit two dollars for each failure, to be recovered by the over- 
seer of the section, as in case of failure to work on a public 
road. The hands so furnished shall work under the overseer 
not less than four nor more than twenty-four days in each 
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year, at the discretion of the commissioners, “ on the channels 
of said creeks, with power to straighten the same when neces- 
sary, within the bounds of their respective sections, removing 
obstructions and improving the banks thereof, under such di- 
rections as said commissioners shall prescribe.” 

The other sections are not material for this case. 

1. It will be seen that the act is defective in failing to de- 
tine what persons shall work on each particular section, either 
by authorizing the commissioners to attach all persons living 
within a certain defined district to each section; or to name 
the persons subject to work on each section, as is prescribed 
by law in respect to public roads. Probably a grant of this 
power to the commissioners might be implied; but as no 
question is made upon it, we pass it over. The case agreed is 
also defective, inasmuch as it does not state that the defendant 
was an owner of bottom land, or had been assigned to any 


section, or was in any way under a liability to do the work 


required. 

As this evident and fatal objection to the plaintiff's recovery 
was not taken by councel, we assume that it was the purpose 
of the defendant to waive it, and to rest his defence solely on 
the ground taken by his caunsel in argument, viz: that the 
act is unconstitutional. 

2. It is too late to question that the pate power of a State 
(which is a part of its general legislative power), extends to 
the providing for every object which may be reasonably con- 
sidered necessary for the public safety, health, good order or 
prosperity, and which is not forbidden by some restriction in 
the State or Federal Constitution, 6r by some recognized 
principle uf right and justice found in the common law. It 
is unnecessary to consider at present the limits of this exten- 
sive power, since it clearly includes the right to provide for 
and compel the clearing out not only of such water courses as 
are naturally navigable, but of all such water courses and 
drains as are not and never were navigable, but which are 
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necessary for carrying off the surplus rain water, thereby pro- 
moting the public health, and enabling a considerable portion 
of territory otherwise uninhabitable to be brought into culti- 
vation. Norfleet vy. Cromwell, 70 N. C. Rep. 634. People v. 
Mayor of Brooklyn, 4 Const. R. 440. Carter v. Jide Water 
Company, 18, N. J. 54; State v. Blake, 36 N.J.442. eades 
v. Zreasarer of Wood Co., 8 Ohio, N. 8.343. Cooley Const. 
Lim., chap. XVI, 2 Dillon Mun. Corp. sec. 506. 

At an early period, the General Assembly of North Caro- 
lina, by an Act (Rev. Code, chap. 100) entitled “ Rivers and 
Creeks,” recognized the power and duty of the State, to open 
and clear out its inland rivers and streams, and gave to the 
County Courts powers in that respect similar to those for 
opening and repairing roads. That Act also prohibited 
obstructing the passage of boats in such streams by felling 
trees. Before and since the Revised Code, very numerous 
Acts have been passed, prohibiting felling trees in particular 
streams many of which never were navigable, or of use, except 
as constituting the natural drain ways of -the country. 

The right to the use of natural drain ¢ Swas in their natural 
condition, for drainage is ‘as much’ publici juris, as the right 
to navigable waters for navigation; and ‘at common law no 
one has aright to obstruct them to the injury of another. 
Krufman v. Greiseqner, 26 Pa, 407. 

3. Starting with this doctrine as to the extent of the police 
power of the State, we proceed to consider the objections 
made to the Act in question. 

The act substantially incorporates certain persons named, 
and empowers them to determine who are the owners of the 
bottom lands on the creeks named above, and of course what 
is bottom land, the area of ownership and the conseqnent lia- 
bility. These corporators, for ought that appears, are stran 
gers to the lands; they form what is called a close corpora- 
tion, keeping up a perpetual succession by electing to fill va- 
cancies in the body. The owners of the land have no voice 
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in the corporation, and are not required to be consulted in re- 
gard to the operations. And no means are expressly provided 
by which any error which the Commissioners may commit, can 
be reviewed in a court. 

That the act is objectionable in several respects, and liable 
to abuse, and likely in practice, to lead to much litigation, 
must be admitted. But its wisdom is not the question before 
us. If it be within the constitutional powers of the Legis- 
lature, we cannot declare it void. 

It is argued for the defendant: /irst, That it does not ap- 
pear that the object to be accomplished is one of any public 
utility, however local. It was said in Norfleet v. Cromwell, 
70 N. CO. Rep. 634, that if an object was of the class of those 
which might be of public utility, an act of the Legislature was 
at least prima facie evidence that the particular object con- 
templated was of that character. 

Whether the object be of public utility at all, and whether 
of generol, or only of local utility, is for the Legislature to 
decide. In general, an act which authorizes a corporation or 
public officer to make an assessment on the property owners 
within a given locality, to pay the expense of a certain im- 
provement, must be taken to be a legislative declaration that 
the improvement is of public, though of local, utility and 
benefit. No recital or express declaration to that effect, is 
usual or can be necessary, any more than a recital or express 
declaration that a railroad (for example) for the building of 
which a State tax is laid, is of general public utility, is usual 
or necessary in its charter, or in the act levying the tax. 

Whether the Act authorizing a local assessment for a local 
improvement, contains such an express recital or declaration, 
or not, it is open to any one grieved to impeach it as a viola- 
tion of his private right, and if it can be made clearly to ap- 
pear that the object proposed is not, in fact, one in which the 
public has an interest, and that the assessment has been made 
upon persons who have not consented to it, and are not bene- 
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fited by the improvement, or that the assessment exceeds the 
estimated benefit; in all such cases the act is, in effect, the 
taking of one man’s property for the benefit of another, and 
beyond the constitutional power of the Legislature. The 
courts are bound to declare such an act void. Cypress Pond 
Draining Co. v. Hooper, 2 Metealf, (Ky.) 350; (oster v. 
Tide Water Co, 18 N. J. 54; Stat’? v. Blake, 36 N. J. 442. 

In this case the object proposed is certainly of a class which 
may be of public local utility, and there is no evidence to 
show that in fact it is not. In the absence of such evidence, 
we cannot presume that the Legislature acted illegally. There 
is nothing in the record in the case to justify the court in de- 
claring that the cleaning and straightening these creeks did 
not tend to promote the health and welfare of the public in 
that locality, and was not of public, as distinct from mere 
private advantages. 

Secondly. That the rate of taxation should be upon each 
land owner within the locality, according to the benefit that 
it may he estimated he will receive, and not according to the 
number of acres he may own. Different tracts may be bene- 
fitted in very different degrees, and some may be even dam- 
aged. And further, that the amount of ‘work which may be 
required to be done is not limited by the estimated value of 
the benefit, but may exceed it. 

The rule suggested would certainly seem in general to be 
the just and equitable one, when the value of the benefit to 
be received can be calculated with reasonable certainty. 

There are, however, numerous authorities in this State and 
others, which hold that the Legislature is not obliged to adopt 
it, but may assess the owners of the land to be benefitted ac- 
cording to the acres owned by them respectively, or by some 
other rule not evidently unequal and unjust. 

In Buncombe Turnpike Co. v. McCarson,1 Dev. & Bat., 
306, the Legislature had chartered a company with power to 
build a turnpike and take tolls. The act required all men 
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living within two miles of the road to do a certain amount of 
work on it under a penalty in case of failure, and exempted 
such persons from tolls, giving them, however, no choice to 
pay tolls in lieu of the work if they should prefer to do so. 
The act was held constitutional. 

In Wilmington v. Yopp, 71 N. C. Rep., 75, the corporate 
authorities of the city required each owner of a lot fronting 
on a certain street to pave the side walk in front of his lot 
under a penalty, and this by-law was supported. Cases to 
the same effect with this in other States are too numerous to 
be cited. 

In Eyyptian Levee Co. v. Hardin, 27 Mo., 495, the case 
was that the Legislature of Missouri had incorporated the land 
owners of a certain district of low land, with power to raise 
levees and cnt canals for the purpose of reclaiming the lands 
from inundation, and empowered the company, in order to 
meet the expense, to tax the land not over fifty cents per acre. 
The constitution of Missouri contains a clause similar to that 
in ours, requiring uniformity of taxation. But it was held 
that this was not a tax, but an assessment to which the rule 
did not apply, and the act was sustained. See also uve v. 
Treasurer of Wood county, 8 Ohio N. &., 333. 

Thirdly. That there is no provision that the assessment in 
labor shali not exceed the value of the estimated benefit to 
the land in respect to which it is required. 

This objection might have been made in the Buncombe 
Turnpike case, but it does not appear to have occurred to either 
the counsel or the court. On that account we do not consider 
the decision in that case as being an answer to it. What was 
not considered, cannot be said to have been decided. 

_We think, however, that the mere possibility that such may 
be the case, will not justify us in declaring the act in question 
void. When such a case shall be presented, it will be time 
enough to consider it. We have no such case now. 
Fourthly. That no provision is made for the compensation 
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of any land owner who, instead of being benefitted, is dam- 
aged by the improvement. It will suffice to say, that although 
such a provision might have been proper, it was not essential. 
If such a case shall occur, the party injured can obtain redress 
under the general law, by action against the corporation or 
its members, according to the nature of the case. It is not 
for us to point out the manner of the remedy. 

Fifthly. That no provision is made by which any errors 
which the commissioners may commit, either in determining 
what are bottom lands, or who are the owners of such lands, 
may be brought into a court for correction. 

It is clear that before a recovery can be ‘had for any penalty 
all the facts necessary to show the liability of the defendant 
must be alleged and proved. 

And if the commissioners shall commit any error to the 
injury of any one, which cannot be corrected by the ordinary 
process of law, it is settled that the proceedings of all persons 
acting in a quasi judicial character, may be brought before 
the courts for review by certiorari. State v. Bell, 13 Ire., 373. 

Our opinion in the present -case is, that the plaintiff is en- 
titled to recover. 


Per Curiam. Judgment affirmed. 
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GIDEON PERRY and others ». H. M. TUPPER, 


What amounts to a voluntary withdrawal of members from a religious 
association, is a question of law; and the exclusion of evidence, ten- 
ding te establish certain facts from which the legal inference might 
be drawn, that there was no withdrawal on the part of the plaintiffs 
from the ‘“* Second Baptist Church of Raleigh,” but that they stil\ 
continued to be officers and members thereof, was error, which enti- 
tled the plaintiffs to a new trial. ; 

That the plaintiffs, as officers and members of the ‘*Second Baptist 
Church of Raleigh,” met for worship and the transaction of business, 
in another and different house from the church edifice of that associa- 
tion, makes no difference in determining who are the Second Baptist 
Church, and whether or not the plaintiffs have dissolved their con- 
nection with the association, when it is not required by its laws to 
meet in any particular house or place, except that the members thereof 
shall reside, and the meetings thereof shall be held, in the city of 
Raleigh. 


Civuz Action, tried before Watts J. at Fall Term, 1875, of 
the Superior Court of Waxe county. 

The complaint alleges substantially the following facts : 

That the plaintiffs, Gideon Perry, Joel Evans, Abram 
Nichols, Hilliard Williams and Ed. Jones, are the trustees of 
the Second Baptist Church of the City of Raleigh, duly 
elected according to the usage of said church. 

The plaintiffs, Gideon Perry and Abram Nichols, together 
with Beverly Stanly, Merritt Williams and Frederick Dunn, 
were on the 31st day of March, 1866, the predecessors of the 
plaintiffs as said trustees. 

As such trustees, at the time last aforesaid, they entered 


into a contract in writing, (in which the said Beverly Stanly 
is by mistake called Beverly Stewart) with the defendant 
Henry M. Tupper, for the purchase of the lot of land on 
which the Second Baptist Church of the city of Raleigh, is 
now located. 

On or before the 27th day of December, 1869, the said 
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contract having been complied with upon the part of the said 
trustees and their successors, the defendant Henry M. Tupper, 
and his wife Sarah B. Tupper, executed a deed conveying 





og said lot of land to Joel Evans, Robert Hinton, Hardy Cross, 
rht Alexander Chapman and Ed. Jones; the said Evans, Cross 
ifs - and Jones being plaintiffs in this action. 

till Said deed was made to the persons aforesaid, as “ Trustees 
- of the Raleigh Institute and Second Baptist Church of the 
: city of Raleigh,” whereas it should have been made to them 
only as trustees of the Second Baptist Church, 

og Under said deed, the plaintiffs and their predecessors have 
Fist continued to hold said property as trustees, except as herein- 
n- after stated, and have never pretended to hold the same as 
hae trustees of the Raleigh Institute. 

0 It is pretended by the defendant that on or about the 11th 


day of March, 1871, Joel Evans, Robert Hinton, Chap- 
man Alexander and Hardy Cross, representing themselves to 
of be the trustees of the Second Baptist Church, exeented to 
him a paper writing, purporting to be a lease of said premises, 
or a part thereof, for the term of nine hundred and ninety- 


7m. nine years, the said instrument being without eonsideration, 
of and having no seal attached thereto. 
ly The plaintiffs have been informed and aver that said g#per 
writing was not executed by the said Joel Evans and Hardy 
er Cross, and that if their names were placed thereto by their 
n, consent, it was under a misapprehension as to the nature and 
he terms of said instrument, and from the confidence they had 
in the defendant. 
od The plaintiffs are not acquainted with any person of the 
ly name of Chapman Alexander, and aver that no person of that 
nt name hasever beenatrustee of saidchurch. Said persons did not 
on constitute the entire Board of Trustees of said church, at the 
is the time aforesaid, and had no authority to lease said prop- 


erty ; and if said instrument had been executed by all the 
trustees of said church, the same would have been void. 
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After said contract of purchase, the Second Baptist church 
erected their church edifice upon said lot, and for a consid- 
erable length of time, the defendant was pastor thereof, and 
continued to exercise the duties of his office until the 20th day 
of October, 1872, when, by regular proceedings and action of 
said church, he was dismissed from his office. Until the de- 
fendant was so dismissed, the existence of the said paper wri- 
ting of the 11th of March, 1871, was entirely unknown and 
unsuspected by the said church. Some time in the year 1871, 
‘@ proposition to lease the back room of the church to the de- 
fendant, for school purposes, was made, and rejected by a 
Jarge majority of the members of said church. 

About 1873, the defendant and a small faction of the church 
obtained possession of said church edifice without authority, 
and held the same without regard to the rights of said church. 

On or about the 5th day of January, 1874, the plaintiffs 
caused to be issned a summons against the defendant as a tres- 
passer, which was heard before W. Whitaker, J. P., who de- 
cided that the plaintiffs were entitled to possession, and there- 
upon they were put into possession of said edifice by the pro- 
cess of the court. 

That an appeal was taken thence to the Supreme Court of 
Nong Carolina, and under the order and decree of said court 
they Nave been required to restore to the defendant the pos- 
session of said land and church edifice since the commencement 
of this action. Said writ of restitution was ordered, not upon 
the merits of the case, but because the plaintiffs had obtained 
possession thereof under the judgment of a Justice of the 
Peace, which was, in the opinion of said court, improperly 
rendered. 

The complaint demanded judgment : 

1. That the defendant, H. M. Tupper, be required to re- 
store said land to the plaintiffs. 

2. For a reasonable rent of said premises. 
3. For costs, &c. 
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The defendant filed an answer, of which the following are 
the material parts: 

That it is not true that the plantiffs are the trustees of said 
church, nor have any of them been such trustees since the 
year 1872. 

It is not true that the conditions of the first mentioned 
deed had been complied with, nor that the entire purchase 
money had been paid. One of the five notes mentioned in 
said deed and part of another had been paid. 

A church meeting was held on the 28th day ofg December, 
1867, at which the defendant made a proposition to cancel 
the notes outstanding for the residue of the purchase money, 
and to convey the title to a Board of Trustees known as the 
“Trustees of the Raleigh Institute and Second Baptist Church,” 
so as to obtain funds from the Freedman’s Bureau, which 
could only be used for the purposes of education and thus aid 
in the construction of the building. This proposition was ac- 
cepted ; a new Board of Trustees elected; and the deed was 
made to them the next day according to said agreement. 

That the deed made to the Trustees of the Raleigh Insti- 
tute and Second Baptist Church of the city of Raleigh 
was drawn in proper form. 

It is not true that the plaintiffs and their predecessors have 
continued to hold said property as Trustees of the Second 
Baptist Church, and have never pretended to hold the same as 
Trustees of the Raleigh Institute. 

The said land and premises have been held by proper 
trustees, chosen from time to time, according to the rules and 
usage of the Baptist denomination, and acting as well for the 
Raleigh Institute as for said Church, and in recognition of the 
trusts for each. 

Funds amounting to about two thousand dollars were re- 
ceived from the Freedman’s Bureau, to be, and which were, 
expended in the construction of a proper building to be used 
for a school and the construction of proper rooms therefor. 
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These funds could not have been obtained except on the eon- 
dition of being used for school purposes. When the last deed 
was given, a school for the education of colored people was 
kept up in the same story and a part of the upper story was 
used for sleeping apartment. Said school was continued in 
the lower story until the forcible expulsion of the defendants 
from the premises. 

On the 11th day of March, 1871, the said Jdel Evans, 
Robert Hinton, Alexander Chapman, (or Chapman Alex- 
ander, his, gue name as he is therein called,) and Hardy Cross, 
being the rightful trustees of said church, leased to the de- 
fendant and his successors as “Agt. missionaries of the 
Am. Bap. Home Mission Soec., New York city,” mean- 
ing the American Baptist Home Mission Society, a body 
duly incorporated and organized under the laws of the State 
of New York, as by a vote of said chureh they were author- 
ized to do—“the room or rooms, including the whole lower 
story” of the said “Second Baptist Church editice, Raleigh, 
for the term of nine hundred and ninety-nine years, to be used 
for the highest interest of the colored people, in the way of 
their education and elevation.” 

The allegations of the complaint, impeaching said lease, are 
not true. The same was made with a full understanding of 
its nature and purposes, and to carry out the action of the 
church and the pledges made, under which the deed from the 
Freedman’s Bureau was obtained, and in consideration thereof, 
and for the objects therein declared. 

It is not true that the parties executing said lease did not 
constitute the entire Board of Trustees at that time, and had 
no authority to make such lease. The defendant is advised 
that said lease is valid and binding in law. 

It is not true that the defendant has been dismissed from 
his said office by any action of the church, or under its right- 
ful authority. 
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It is not true, as alleged, that the existence of said deed of 
lease was entirely unknown and unsuspected by said church 
until the defendant was dismissed from his said oftice. 

It is not true that in the year 1871, a proposition to lease 
the back room of the church for school purposes was made 
and rejected by a large majority of the members thereof. 

It is not true that, in 1873, the defendant and a small fac- 
tion of the church obtained possession of said church without 
authority, and held the same without regard to the rights of 
said church. 

The plaintiffs have no title to said property, as trustees or 
otherwise.” 

Copies of the several instruments referred to in the plead- 
ings, were filed as exhibits, but it is not necessary for the 
purposes of this decision to set them out at length. 

By consent, the case was referred to Joseph B. Batchelor, 
Esq., to hear and determine all of the issues involved. The 
finding of the referee with regard to matters of fact to be 
final, as to matters of law to be subject*to appeal. 

At January Term, 1876, the referee filed his report of 
which the portions necessary to an understanding of the case 
as decided, are as follows: . 

“ The referee finds as a fact that in the year 1872, and be- 
fore 25th of September, considerable disturbance had arisen 
among the members of said church, many of them being 
much displeased with their pastor, the defendant. On that 
day, a regular meeting was held at the church edifice in Ral- 
eigh. The defendant was present and as Moderator called 
the meeting to order and presided during most of the meeting, 
calling Augustus Sheppard who was assistant pastor, to the 
chair when he left it. Sherwood Capps who was then Clerk 
or Secretary @the Society was also present and acting as 
Secretary. The meeting was regularly called to order by the 
Moderator. After much confusion it separated without having 
taken any legal action and without any motion to adjourn. 
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The Secretary took with him the book in which the minutes 
of the Society was kept, and being also Sexton, closed and 
locked the church edifice and took with him the key. Said 
Capps then was, and for a long time thereafter, continued to 
be, a student at the Shaw Collegiate Institute, of which the 
defendant was principal. 

After this meeting a large number of the members of the 
Society including the plaintiffs, Joel Evans, Hardy Cross, 
Abram Nichols, Ed. Jones and Hilliard Williams, three of 
these named, being at that time trustees of said Church or 
Society, cea8td to attend the meetings of the Society which 
were held regularly at the Church edifice, both for worship 
and the transaction of business; and since that time, the 
plaintiffs and those members of the Society acting with them, 
being a large number thereof and claimed by the plaintiffs to 
constitute a majority of the same, have not attended the 
Church either for worship, or the business meetings thereof. 
Among the number thus ceasing to attend were three of the 
trustees and all of the deacons. One of the trustees, Robert 
Hinton, had removed from this State and had ceased to act as 
a member of the Society, and the fifth trustee, Chapman 
Alexander, continued to act with the defendant and those 
acting with nim. ; 

The said members thus withdrawing, on the 29th of Sep- 
tember, 1872, met at the house of Joel Evans in the city of 
Raleigh, and from that time up to the commencement of this 
action, (except during a period in which they had possession 
of the church edifice,) have continued to hold meetings, both 
for worship and the transaction of business, on the lot of said 
Evans, procured by them for that purpose, and have claimed 
to be and constitute the “Second Baptist Church, Raleigh,” 
which was organized as aforesaid, on the 17tkay of Febru- 
ary, 1866. Onthe 20th March, 1874, they appointed two 
trustees from their body, to-wit: Gideon Perry and Abram 
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Nichols, in place of Robert Hinton and Chapman Alexander, 
and afterwards called a pastor to officiate for them. 

Since the 25th of September, 1872, the other members of 
the Society continued to worship and to hold meetings for the 
transaction of business at the church edifice, at the regular 
times, and after due notice. The defendant has, during all 
this time, continued to act as their pastor, with the consent 
and concurrence of the members acting with him. These 
members have kept a regular organization as a religious so- 
ciety, with the same covenant and articles of faith which were 
first adopted, and have appointed deacons and filled all vacan- 
cies in the offices of trustees, and claim that they were and 
continued to be the religious society known as the “Second 
Baptist Church, Raleigh,” which was organized on the 17th 
day of February, 1866. 

Just before, or after the meeting of the 17th day of Sep- 
tember, 1872, the defendant said, in a conversation with Hil- 
liard Williams, Joel Evans, Abram Nichols and Hardy Cross, 
that the church was his own, and he intended to govern it as 
he pleased. If any of them did not want to hear him, they 
could leave the church. Evans, Cross and Williams asked 
the advice of Gov. Holden as to the course they should 
pursue. 

The withdrawal of the plaintiffs and other members of the 
society as aforesaid, immediately after the meeting of the 25th 
of September, 1872, was voluntary on their part. They were 
not expelled or driven out of said society by the other mem- 
bers thereof, but voluntarily and of their own accord with- 
drew therefrom, and in so far as they could, severed their con- 
nection therewith. They could have attended the meetings of 
the society, both for worship and the transaction of business, 
if they had thought proper so to do. They were not preven- 
ted by force from attending and taking part in the business 
meetings, and their right to do so was not denied. * * * * 

In addition to the foregoing facts found by the referee, the 
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plaintiffs offered to prove that certain members of said So- 
ciety whose names were given, and others, amounting in uum- 
ber to one hundred and five persons, including the deacons of 
the church and the trustees, except one, worshipped at the 
house of Joel Evans, after the difficulty at the meeting of the 
25th of September, 1872. That they continued to meet prin- 
cipally there, and sometimes at other places for the transac- 
tion of business, and for worship, from that time to the 
present, and kept minutes of such meetings. That they filled 
vacancies in the offices of trustees on the 20th of March, 1874, 
and that these persons were members of the Second Baptist 
Church prior to, and on, the 25th day of September, 1872, 
and have remained so ever since. That said persons consti- 
tute about two-thirds of the entire membership of said Church. 

The object of this evidence was to show where the organi- 
zation kuown as the Second Baptist Church has been since the 
25th day of September, 1872, and was, at the commencement 
of this action. 

The defendant objected to the evidence on the ground that 
it was immaterial and irrelevant, since it only proposes to 
show that a majority of the members of an organized religious 
association, or corporation aggregate, convened at another 
than their usual place of meeting without notice to the mi- 
nority, and there assumed to act as the said religious associa- 
tion, or corporation aggregate, which evidence has no ten 
dency to prove where the organization known as the Second 
Baptist Church has been since the 22d of September, 1872, 
and was at the commencement of this action. 

The evidence was rejected, but in deciding upon the ques- 
tions of fact and law arising in the action, the referree has 
given to the evidence the same consideration as if the facts 
had been proved by the plaintiff and found by him. * * * * 

The referee found as a conclusion of law, that “ the de- 
fendant and those acting with him, did constitute the Second 
Baptist Church of Raleigh,” organized on the 17th day of 
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February, 1866, and as such organization, were entitled to all 
the proper rights and privileges thereof.” 

The plaintiffs excepted, among other things, to the ruling of 
the referee in rejecting the evidence offered and hereinbefore 
set out. 

Upon the hearing, the court overruled the exception and 
the plaintiffs appealed. 

The record sent upon appeal to this court is very volumi- 
nous, and it is deemed unnecessary to state other matters than 
those specifically ruled upon by the court. 


Lewis and Fowle, for appellants. 
Haywood and Smith & Strong, contra. 


Pearson, C. J. When a case is under the provision of C. 
C. P., submitted to the Judge to decide facts, as well as law, 
a novel state of things exists. He, as Judge, is to admit or 
reject evidence, and is to charge himself upon the questions 
of law applicable to the case, and is then, as jury, to find the 
facts and render a special verdict. The same is the mode of 
procedure before a referee. . 

The referee, in the case before us, commits a grave error in 
assuming that what amounts to a voluntary withdrawal of 
members from a religious association, is a question of fact. 

What amounts to a duress, is a question of law. What 
amounts to undue influence, is a question of law. On the like 
principle, what amounts to a voluntary withdrawal of mem- 
bers, is a question of law. The referee erred in not instruct- 
ing himself clearly upon this question of law. Had he done 
so, he would have seen the relevancy of the evidence which 
he rejected. 

The plaintiffs, and those acting with them, aver that they 
constitute the Second Baptist church of Raleigh. That by 
the arbitrary and high-handed conduct of the defendant, 
(being colored people and unwilling to do any act that might 
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lead to open force on the part of a white man, who had 
acted as their “ shepherd,” and acquired much influence over 
them,) after the meeting, 25th September, 1872, they pro- 
cured a houze, other than the building in which for several 
years they had been accustomed to hold meetings for worship 
and for business, and from which they were expelled by the 
defendant, and continued to worship and transact business un- 
der the organization of the Second Baptist church, Raleigh, 
consisting of all of the deacons, all of the trustees, save one, 
and more than two-thirds of the entire association. These al 
legations, if true, showed that, as a legal inferenee, they had not 
withdrawn from the association voluntarily, and the evidence 
excluded by the referee, tended to prove the allegations to be 
true in point of fact. 

We think the referee also erred in the legal inference, that 
the house in which the meetings of the association was held, 
made any essential difference. The law of the association re- 
quires the members to reside in Raleigh, and the mectings to 
be had at some place in Raleigh, but there is no provision 
making it essential that the meetings should be held in any 
house or at any particular place, like a statute which requires 
the Legislature to hold its meetings at the State House, in 
Raleigh, or the Superior Courts to be held at the court houses 
in the several counties. 

The law of this association does not make the place of hold- 
ing mectings a condition precedent to the regularity or legality 
of the action of the association. The legal inference, that 
withdrawing from the accustomed place of worship, supposing 
it to be done with sufficient cause, by the deacons, trustees and 
a large majority of the association, is a withdrawal from the 
association, is not a sound one. That error and the others set 
out entitles the plaintiff to another trial. ° 

The referee, after rejecting the evidence on the ground that 
it is inadmissible and irrelevant, goes on to say, that in com- 
ing to his conclusions on the questions of fact, he gave to this 
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rejected evidence the same consideration as if it had not been 
rejected. We are unable to comprehend the idea intended to 


be expressed. 
There is error. Report set aside and judgment reversed, 


and another trial ordered. 


Per Curiam. Judgment reversed, and venire de novo. 











WILLIAM P, BLACKWELL o. WESLEY A. WRIGHT. 


It is no good ground for the re-opening and re-heartng of a case de- 
cided at the last term of this court, that the defendant, in the opiv- 
ion and judgment of the court, was assumed to be a citizen of North 
Carolina,‘ whereas, in fact, he was a citizen and resident of Virginia, 
when the place of his residence is immaterial, having no bearing on 
the point decided, and the court, in its opinion and judgment, was 
not affected by that consideration in the least. 


Perrition to rehear the case between the same parties, de- 
cided at the last term, and reported in 73 N. C. Rep., 310; 
in which report a full statement of all the facts of the case 
are set out. 

The grounds relied upon for a re-hearing are stated in the 


opinion of the court. 


Merrimon, Fuller & Ashe, for petitioner. 
J. W. Graham and Jones & Jones, contra. 


Bynum J. This case was decided at the last term of the 
court, and is reported in 73 N. ©. Rep. 310, and it is again 
before us on a petition to re-hear for alleged error in the 
former decision. The alleged error consists in this, that the 
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court in the opinion and judgment then rendered, assumed 
that the defendant, Wright, was a citizen of North Carolina, 
and doing business in the town of Durham, when in fact he 
was not. 

It is true that the court did so assume, and the record, to 
which we are confined, does not show otherwise. But it is 
immaterial how that fact may be, as the opinion of the court 
was not affected by that consideration. The decision rests 
upon the broad ground that the trade mark of the plaintiff, 
was not infringed upon by that of the defendant, owing to 
their dissimilarity. It was therefore not material whether 
the defendant was located and doing business at Durham or at 
Richmond. 

There is no error. 


Per COvriam. Judgment re-affirmed and petition dis- 
missed. 








JOHN HARDY, Adm’r., ». THE NORTH CAROLINA CENTRAL 
RAILROAD COMPANY. , 


To allow a break in the embankment of a railroad, caused by a storm 
and unprecedented freshet, to remain open for ten hours, without 
some one stationed at or near the place to warn passing trains of the 
danger, is negligence which nothing can excuse. 

The track of a railroad, and especially every exposed place, ought to be 
examined after every storm, before a train is allowed to pass; and if 
that is not done, and injury results, whether to passengers or servants 
on the train, the cerporation is liable. 


This was a Crvu. Action, for the recovery of damages, 
tried before Henry J. at December (Special) Term, 1875, of 
New Hanover Superior Court. 
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The complaint alleges: That the plaintiff is the adminis- 
trator of the estate of Arnold Hardy, deceased. 

The defendant is a corporation under the laws of North 
Carolina, chartered for the purpose of building and carrying 
on a railroad, and on the day of the wrongful act, neglect and 
default complained of, was operating a railroad between Wil- 
mington and Charlotte, North Carolina, and was a common 
carrier. 

On the 17th day of June, 1874, Arnold Hardy, the intes- 
tate of the plaintiff, being then on a train of cars of the de- 
fendant on his way to Wilmington, N. C., by the wrongful 
act, neglect and default of the defendant, and of the servants 
and employers of the defendant, to-wit: the section master 
of one of the sections of the defendant's railroad, whose neg- 
lect of duty was and ought to have been known to the defen- 
dant, slain and killed. 

The defendant committed a wrongful act, neglect and de- 
fault by the selection and appointment of said section master, 
whose negligent character was and ought to have been known 
to the defendant, and by the continuation of the said section 
master in a responsible position after his negligent character 
became known to the defendant.” 

The complaint demands judgment for ten thousand dollars 
damages. 

The answer of the defendant among other things alleges : 

“That on the day alleged in the complaint, the said Arnold 
Hardy was on a train of cars of the defendant as a brakesman, 
in the employment of the defendant. His duty required him 
to be on the platform to tend the brakes while the train was in 
motion. He was then and had been for some time previous in 
the employment of the defendant as brakesman, receiving the 
rate of wages usually paid in that employment and with a full 
knoweldge of the risks incident to that service. Defendant 
denied that the intestate of the plaintiff was injured or killed 
by any wrongful act, neglect or default of the defendant, o, 
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of the section master of any one of the sections of the de- 
fendant’s railway, or by any wrongful act or default of any of 
the servants, agents ar employees of the defendant. Denies 
that the defendant committed any wrongful act, neglect or 
default in the selection or appointment of the said section 
master, or that the negligent character of the section master 
was or ought to have been known to the defendant, or that he 
was a person of negligent character, and avers that he was a 
competent and careful person of suitable skill and experience 
for such an appointment. 

The defendant used due care, skill and diligence in the con- 
struction of its railroad: in keeping the same in repair; in as- 
certaining its condition, and in running its trains, and in the 
selection of its agents, servants and employees. Denies that 
the alleged death of the intestate of the plaintiff was in any 
way owing to or caused by the negligence or carelessness of 
the defendant, its agents or employees.” 

After the cause had been set for trial the plaintiff was al- 
lowed by the court to amend his complaint, so as to make the 
third paragraph thereof read as follows: “That on or about 
the 17th day of June, 1874, Arnold Hardy, the intestate of 
the plaintiff, being then on a train of cars of the defendant, 
on his way to Wilmington, N. C., was by the wrongful act, 
neglect and default of the defendant, slain and killed.” 

The defendant objected to the complaint, as amended, for 
the reason that it was too general, and did not inform the de- 
fendant of the charge brought against it; and moved that the 
plaintiff be required to specify the act or acts of negligence 
upon which he relied. 

His Honor held that the complaint was sufliciently specific, 
and ruled the defendant to trial upon the amended complaint. 
The defendant excepted. 

Pleasant Radcliffe, a witness for the plaintiff, testified: He 
lived in Anson county, four miles from Lilesville. The acci- 
dent occurred in June, 1874. It commenced raining the even- 
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ing before, and rained heavily until about nine o’clock, when 
it began to rain very hard, and for two orthree hours was the 


hardest rain he ever saw. The heavy rain seemed to extend 
two or three miles below, and about a mile and a half above, 
where the accident happened. The rain did great damage ; 
nearly all the crops were destroyed. About forty feet of the 
wood work and about thirty feet of the earth work of his 
mill-dam were torn away. The mill was about eight hundred 
yards, and his house about three quarters of a mile from where 
the accident happened. His dam had stood there about nine 
years, and no part of the wood work had ever been injured 
before. There was about twenty feet of the defendant’s rail- 
road washed out. The train fell in there. At nine o’clock, 
A. M., the next day, he was at his mill. Just before 10 
o'clock, he went to stop the train. He saw it coming about 
sixty yards off. He waved his handkerchief, and signed the 
engineer to stop; he saw it, but passed on. He was in about 
twenty feet of the train when it passed him. The engineer 
looked back, but did not stop. He did not blow for brakes. 
He was running faster than usual. They always blow brakes 
down this grade. He was about eight hundred yards from 
the place of accident when the trained passed him. He did 
all he could to stop it, but could not. It was an excursion 
train. The engineer could have stopped the train if he had 
tried. This was between nine and ten o’clock, some five or 
six hours after day break. He went as fast as he could to the 
place of the accident. He saw the wreck, the engine was 
down the embankment, the tender on top. One or two cars 
were off the track, and one had passed entirely over the wreck. 
About twenty feet of the road was washed away, ten to four- 
teen feet deep. The dirt off the culvert was gone. He did 
not think the rocks were washed away. He did not think it 
rained after 11 o’clock the night before. It was made about 
1855 or 1856, and was not then considered large enough by 
an engineer in charge of the work. In size, it was about two 
47 
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and a half by three feet. Ordinarily a small amount of water 
passed through the culvert. It was a small branch. He never 
saw the water accumulate there. The culvert is now much 
larger; it has been rebuilt since the accident. This embank- 
ment was made several years before the track was laid on it. 
In 1868 or 1869, Harvy finished up the grading. The culvert 
had given away at the lower end. He mended it with rock; 
‘did not tamper the dirt. He did not pack it, nor fill the holes. 
Rabbits used frequently to hide in the holes between the rock 
and the dirt. He had known Galvin, the engineer, for one or 
‘two years. He was a careful engineer. As soon as he got 
to the place, he went to him. They were taking him out of 
the wreck. He said, “I now see what you meant by your 
signs. I took them for salutes, as it was a big day.” 

One Sinclair testified: He was in the train. The train 
started from Polkton. It rained very hard at Polkton the 
night before. Polkton is about twelve miles from the place 
of the accident. He knew Arnold Hardy. He was a brakes- 
man on the train. He was twenty-two or twenty-three years 
of age. He had been on the road more than a year. Hardy 
was the main train hand and baggage master. He stood well 
on the road, was a man of good character. Witness did not 
know what wages the company paid him. Such hands were 
getting $20 to $22 per month. At breakfast Galvin, the en- 
gineer, said he was going to make up time. It was down 
grade, and he was running fast when the accident occurred. 
Witness did not see the section master that day. He saw him 
afterwards on another section. The section master was pro- 
vided with a hand-car, and could travel on it six or seven miles 
an hour. The section master lived two miles from the place 
of the accident. The section was nine or ten miles. 

One Sharp testified: He had been a railroad man for 
twenty six years. He was section master on this road for 
nine months. He knew Honeycutt and his section He 
was off the road for some time after tle accident occurred. 
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It is the custom of roads to require section masters to go over 
their sections after all storms, and look after its condition. It 
was a standing order on this road. He saw two dead men; 
the break was ten or twelve feet deep, and about sixty feet 
wide. 

F. M. Wooten testified: He was the conductor on the train. 
He knew Arnold Hardy. He saw him on the train before he 
died, and after the accident. Arnold had charge of the bag- 
gage car, and was a brakesman. He was a very reliable man, 
and had been with the witness six months. Hardy did not 
live more than three hours. He was twenty-five or thirty 
years of age. His health was good. He was regular in the 
discharge of his duties. Witness had no notice that the road 
was washed up, and did not see Radcliffe that morning. The 
train was running at the usual rate, not over sixteen miles an 
hour. Galvin was one of the most careful engineers on the 
road, and was on that account selected to run the train on that 
day. Witness considered that portion of the road on which 
the accident occurred, in good repair. * He passed over it the 
evening before. He thought it was in as good repair as any 
part of the old road. He had been running on it for two 
years, and had been conductor for nine years. There was a 
rain at Polkton the night before. The section master, Honey- 
cutt, discharged his duty very well. There were signs of rain 
all the way from Polkton to the place of the accident. 

One Baker +testified: He was at Laurinburg, cleaning the 
engine that day. He had been on the road since 1868. He 
had noticed the place where the accident happened, often. 
One morning a car broke loose, and he got down to couple it, 
and when the engine moved he saw the dirt falling in the 
crack in the bank. The crack was five feet long, leading to 
the culvert. Arnold Hardy was on the train, and the witness 
told him about it. He also told Galvin, the engineer. This 
was about three weeks before the accident occurred. 
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- Radcliffe was recalled and testified that Honeycutt was re- 
tained by the defendant, as section master, after the accident. 
R. Henry testified: He lives about three quarters of a mile 
from Lilesville. The rain the night before the accident was 
the hardest rain he ever saw fall. It rained hard from about 
9 o’clock uutil 11 o’clock. The rain seemed to be confined to 
a space about two miles above, and about two and a half miles 
below the place of the accident. He was on the train that 
day. After the accident, Honeycutt, the section master, came 
down the road to another section. He was still employed by 
the defendant. The culvert was built by Neal, in the latter 
part of 1861. He had to alter it before the engineer would 
receive it. Atkinson was engineer ; he was very careful. The 
clouds were very threatening the morning and night before the 
accident, coming from different directions, north and south. 
S. L. Fremont, a witness for the defendant, testified: He 
has been General Superintendent and Chief Engineer of the 
road since 1870: He had passed that portion of the road 
very frequently, and made a special examination the day be- 
fore the accident occurred, on account of the excursion train. 
The road was in excellent order. - When he took charge of it 
this portion of the road was an old and well-settled embank- 
ment. The longer the embankment stands the firmer it be- 
comes. Honeycutt’s section was in good order, and the cul- 
vert sufficient to carry off the water. The culvert put there 
since the accident is thirty-three per cent. larger than the one 
which was there before. He has been engaged on railroads 
for twenty years. The section master is required to watch 
the track, and to go over it after every storm. He did not 
think the section master was to blame, after he had investi- 
gated the case. He kept him on the road afterwards. The 
road master telegraphed him the evening before, about four 
o’clock, to line the track on the trestle immediately east of 
Wadesboro, before the excursion train passed, the next morn- 


ing. He understood that Honeycutt did not receive the tele- 
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gram until about dark. The work could not be done after 


dark. He did it the next morning. There was a section 
master for every ten miles, and that was as many as was re- 
quired. This was the number employed on railroads generally. 
At the place of the accident there was a valley, where much 
water might accumulate. In making the inspection, he went 
over the road in a superintendent’s car. He did not stop at 
the place of the accident. There is a seat on a platform, in 
the rear of the car, made for the purpose of enabling the 
superintendent to examine the road as he passes over it. He 
occupied this seat as he passed over the road, and he went 
over the road for the express purpose of making an examina- 
tion of its condition. 

When asked why he thought no one was to blame, after le 
ascertained that Honeycutt was working on the trestle, the 
witness replied: That he was ordered to the trestle by the 
road-master and that one man could*not be in two places at 
one time. That if he had received no order to go to that 
part of his section it would have been his duty to have gone 
there first any way, as that was a part of the new road that 
had been very recently constructed, and upon which the track 
had been laid but a short time, when the accident happened 
on the old road where the embankment had been standing for 
years. The road master Mulchaly, had charge and super- 
vision of the road-bed and track over the whole line, and con- 
trolled the section masters, and appointed and discharged 
them at his pleasure. Mulchaly was on the train of inspec- 
tion with the witness and sent the telegram from Rockingham. 
He did not know what message the Road Master sent Honey- 
cutt, or that he sent him any message, and did not so learn 
until after the accident had oceurred. 

Captain Everett testified: He is a civil engineer and has 
been for fifteen years. He had charge of this portion of the 
road from 1866 until 1873. This culvert was well constructed 
and in good condition up to 1873, and amply sufficient to 
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carry off all the water. It carried the water off for twelve 
years without any.trouble. The culvert was made to carry 
off the water of two branches, but during the war the ditch 
was filled up, so that the water of the upper branch could not 
pass through it. This caused the water of the upper branch 
to flow along through its former channel. After the war 
instead of re-opening the ditch, another culvert was made to 
carry off the water of the upper branch, so that after that 
time the culvert where the accident occurred had to carry off 

























the water of only one branch. 

One Brown testified: He is a civil engineer and had charge 
of the road when the eulvert was built. Atkinson was chief 
engineer. He objected to the culvert and Atkinson had it 
pulled down and re-built. He left before it was re-built. 
This was when it was first constructed. 

Murdock Mulchaly testitied: He is the Road Master. He 
appointed Honeyeutt section master. He is a competent sec- 
tion master. Witness passed over the road with Fremont the 
day before the accident. He observed as he passed the long 
trestle just east of Wadesboro, that the track was not exactly 
in line. When he reached Rockingham about 3 o’clock in 
the afternoon he telegraphed to Honeycutt, “ to,line the track 
over the trestle just east of Wadesboro before the train 
passes in the morning.” To do this would not have required 
more than an hour’s work. He did not direct him to stop 








anything else. 

One McKethan testified: He delivered the telegram from 
the Road Master to Honeyeutt about dark. It was raining 
very hard. The witness received the telegram about four 
o’clock in the afternoon. It is about nine miles from Wades- 
boro to the place of the accident. 

The counsel for the defendant requested the court to charge 
the jury : 

1. If the defendant exercised reasonable care in the selec- 
tion of the section master, Honeycutt, and if the jury should 
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be satisfied that the injury to the intestate of the plaintiff on 
the 17th day of June, 1874, was caused by the negligence of 
Honeycutt in not ascertaining and reporting the damaged 
condition of the roadway, before the train passed on the day 
aforesaid, the intestate of the plaintiff and Honeyeutt both 
being at the time employees in the service of the defendant, 
one as brakesman and the other as section master, the plaintiff 
sannot recover. 

2. If the section master was a fit and competent person, 
well qualified to discharge the duties of section master, and if 
the injury to the plaintiff's intestate was caused by the negli- 
gent act of the section master, at the time and in the manner 
aforesaid, they then being servants of the defendant, the 
plaintiff cannot recover. 

3. Thac if the defendant used reasonable care in the selec- 
tion of its engineer, conductor, section master and road master, 
and they were competent persons, well qualified to discharge 
the duties of their respective positions, then if the injury to 
to the plaintiff's intestate, (he then béing a brakesman on the 
road of the defendant,) was caused by the negligent act or 
acts of any one of said employees or servants, on the day 
before mentioned, the plaintiff cannot recover. 

4. That there is no evidence of any negligence on the part 
of Murdock Mulchaly. 

5. If the jury should believe the testimony of Col. Fre- 
mont, that he, the General Superintendent and Chief Engi- 
neer of the Company, selected to be run on the day the injury 
was sustained by the plaintiff's intestate, a new and first-class 
engine in good order and condition, and a most skillful engi- 
neer was placed in charge of the same, and that he, the Su- 
perintendent, passed over and made an examination of the 
road the day before, and they should find from the testimony 
of Col. Fremont, Capt. Everett and others, that the railroad 
was well and properly constructed and in good order and con- 
dition, up to the time the roadway was washed out and the 
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break made in the embankment as discovered the day the in- 
jury was sustained, then although the train ran into the break 
made in the embankment and the plaintiffs intestate was 
thereby injured, still there was no such evidence of negli- 
gence on the part of the defendant as would entitle the plain- 
tiff to maintain this action, and the plaintiff cannot recover. 

7. If, upon the whole testimony, the jury should be satisfied 
that the road was well and properly constructed, and was in 
good repair and condition up to the time the roadway was 
washed out and the break made in the embankment, as dis- 
covered the day the injury was sustained, then, although the 
train ran into the break, so made in the embankment, and the 
plaintiff's intestate was thereby injured, the plaintiff cannot 
recover. 

8. That if the railroad was out of repair, and in an unsafe 
condition at the place where the injury was sustained, and the 
plaintiffs intestate knew or was informed of this condition of 
the railroad and did not communieate this to the defendant, and 
still continued in the service of the defendant as brakesman, 
notwithstanding his knowledge of the unsafe condition of the 
railroad, the plaintiff cannot recover. 

9. That if the railroad was out of repair and in unsafe condi- 
tion at the place where the injury was sustained, and the plain- 
tiffs intestate knew or was informed of this condition of said 
road, and still continued in the service of the defendant as 
brakesman, notwithstanding his knowledge of the unsafe con- 
dition of the railroad, the plaintiff cannot recover.” 

The plaintiff requested the court to charge the jury: 

1. “If Mulchaly, being a superior and general officer of 
this company, having charge of its whole line, ordered the 
section master to work on a certain trestle, and by such order 
suspended the general regulation, requiring section masters to 
go over their line after every rain, and in consequence of this 
order the accident occurred, the defendant is liable. 

2. That to allow a railroad track to remain broken and 
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washed away for a space of from twenty. to sixty feet, until 
five hours after daylight, the crevasse having occurred the 
night before, without having ascertained! the fact, and the 
failure to ascertain it, being in consequence of the orders of a 
general and superior officer of the company, rendered the com- 
pany liable. 

3. Every Railroad Company is expected to use reasonable 
care in watching its line, and thus preventing accidents. 
Where it appears that it was a standing order of the company 
for all section masters to go over their line frequently, and 
always immediately after a heavy rain, and this section master 
failed to do so, in consequence of orders from a superior gen- 
eral officer, this company is liable to an employee for an acei- 
dent, which would not have occurred, had the track been ex- 
amined as usual. 

4. If Galvin, having had notice of the dangerous condition 
of the culvert, ran at more than ordinary speed, down grade, 
and after being warned by Radcliffe, the defendant is guilty 
of negligence. . 

5. If the defendant constructed its road with insuflicient 
culverts, and over and around the culvert failed to pack the 
dirt, simply throwing some dirt on the sides, and merely cov- 
ering up the holes without filling and packing them, and if 
the accident occurred by reason of the rain water washing 
against the road thus constructed, this will be negligence. 

6. If the jury believe Gal Baker, then the dangerous con- 
dition of the road ought to have been known to the company, 
and its failure to make immediate repair, or at least to notify 
its engineers to run with caution, renders defendant guilty, 
and the plaintiff’s intestate, though he knew it, is not guilty 
of contributory negligence. 

7. If the section master was acting under the direct order 
of his superior officer, it is a matter of indifference whether 
he was competent or not.” 

His Honor refused the special instructions prayed for, as 
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well those of the plaintiffs as those of the defendant, and 
charged the jury: “ That it was the duty of the defendant to 
have the road examined, after the rain. And if it failed to 
do so, (under the circumstances stated,) and put the train in 
motion, and it went down, they are responsible to every one 
on it, for any damage suffered, whether the person was a pas- 
senger or an employee.” 

To this charge of his Honor the defendant excepted. 

The jury found all the issues in favor of the plaintiff, and 
rendered a verdict for two thousand dollars damages. 

The defendant moved for a new trial. Motion overruled. 
Judgment and appeal by defendant. 


Strange and Battle, Battle & Mordecai, for the appellant. 
Russell, W. 8S. & D. J. Devane, contra. 


Reave J. There was an unprecedented rain and freshet. 
A culvert theretofore sutticient, was then insuflicient to let the 
water pass; and thereby an embankment of the defendants 
road, ten feet high and sixty feet long, was washed away. 
About ten o’clock the next day, and some ten hours after the 
road was washed away an excursion train came on at the 
usual speed and pitched pell-mell into the gorge; and the 
intestate of the plaintiff who was a brakesman upon the train 
was killed. 

Was this the result of negligence on the part of the defen- 
dant? Or was it an unavoidable accident ? That is the only 
question. The defendant says, that the conductor, the engi- 
- neer, the brakesman and other servants running the train were 
all skillful and careful, and knew nothing of the break in the 
road. That he had a skilful and attentive section master and 
hands to keep the road bed in order; and that if the section 
master had known of the break (which he did not) it was so 
large that all the hands on the road could not have repaired 
it in time; and that the flood was unprecedented, and that the 
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break could not have been prevented. And so the defendant 
insists that he is not guilty of negligence. 

The case was well argued, and there are full briefs on both 
sides, embracing the questions. 

(1.) First, whether a servant of a road can recover of the 
corporation for injury sustained ? 

(2.) Secondly, whether a servant can recover for injury re- 
sulting from the neglect of his fellow servant ? 

(3.) Thirdly, whether the deceased was a fellow servant 
with the section hands to keep the road-bed in order, by 
reason that he was aservant on the train ? 

(4.) Fourthly, whether if the defendant employed skillful 
and usually careful servants, he was liable for negligence in 
this, or in any given case? These and other questions were 
fully considered. But the question upon which the case 
turns, is outside of all these. Concede everything in the de- 
fendant’s favor but this; was it not his duty to have some one 
at the break in the road to stop the train? Unquestionably 
it was. Nothing else but that could have prevented the catas- 
trophe, and that would have prevented it. To allow the gorge 
to stand for ten hours with no one to guard it; and to allow 
the train on time, without warning, to pitch into it, was neg- 
ligence which nothing can excuse. The track, and especially 
every exposed place, ought to be examined after every storm 
before a train is allowed to pass; and if that is not done, and 
injury results, whether to passengers or the servants on the 
train, the corporation is liable. 

No error. 


Per Curram. Judgment aftirmed. 
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JOSEPH WILSON and others », THE BOARD OF ALDERMEN OF 
THE CITY OF CHARLOTTE, 


The Board of Aldermen of the City of Charlotte, under the amendments 
to the charter of said city, passed by the General Assembly the 25th 
of January, 1872, has the power to levy an ad ralorem tax on the bonds, 
solvent credits and stock in incorporated companies held and owned 
by the resident citizens of said city, and also to tax their several in- 
comes, 


Said Board of Aldermen is not prohibited by sec. 7, Art. IV, of the 
Constitution, from levying a tax on the taxable property of the city, 
without submitting the same to the qualified voters of said city, for 
the purpose of paying the necessary expenses of the city government. 
and paying the interest on certain bonds heretofore issued to pay such 
nevessary expenses. Nor do secs, 24 and 25 of the charter of said 
city prohibit the levying such tax. 

(Broadnaxr v. Groom, 64 N. C. Rep 244; Mitchell v. School Commiitee, 
71 N. C. Rep. 400; Pullen v. Commissioners of Raleigh, 68 N.C, Rep. 
451; Lilly v. Commissioners of Cumberland, 69 N. C. Rep. 300; Pippen 
v. Ellison, 12 Ired. 61, cited and approved.) 


Bynum, J. dissenting.) 


This was a Controversy; submitted without action, to his 
Honor Judge Schenck, at the Spring Term, 1875, of the Su- 
perior Court of Mrecktensvre county, and determined upon 
the following facts : 

Certain persons, citizens and residents of the city of Char- 
lotte, who are tax payers, being advised that they are not 
subject to be taxed on account of debts and securities for 
money held by them, and lately demanded for the year 1875, 
having proposed to the Board of Aldermen of said city to 
submit the matter in controversy, without action, upon a case 
agreed—the said Joseph H. Wilson representing himself and 
other citizens of said city, from whom the said tax has been 
demanded, on the one part, and the Board of Aldermen of 
the city of Charlotte, on the other part, submit the contro- 
versy on the following statement of facts. 
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I. The Board of Aldermen of the city of Charlotte, in the 
early part of the year, 1874, passed an ordinance levying 
taxes for city purposes, for the said year, 1874. That by the 
6th section of said ordinance, it is enacted as follows: 

“There shall be an ad valorem tax of seventy-five (75) 
cents on one hundred (100) dollars of the assessed valuation 
of all real and personal property within the city; and the like 
tax upon the real value of all bonds, stock or other invest- 
ments in banks, National, State or private, railroads and other 
incorporated companies ; and a like tax on cash on hand or 
deposit, and on solvent credits, ‘provided, however, that he or 
they may deduct from the amount of debts owing to him, the 
amount owing to him, and the residue only shall be liable to 
taxation.” 

“Section 17th. There shall be a tax of one dollar upon 
every one hundred dollars, upon the amount of net income 
derived from all sources, not hereinbefore taxed. The net in- 
come shall be estimated, by deducting from the gross income, 
Ist, taxes; 2d, rent for the use of buildings or other property, 
or interest on incumbrances on property, and in the business 
from which the income is derived ;- 3d, usual or ordinary re- 
pairs of the building, from which the income is derived; 4th, 
cost or value of the labor, (except that of the tax-payer him- 
self,) raw material, food, and any other necessary expense in 
cident to the business, from which the income is derived, to- 
gether with the necessary expenses of supporting the family, 
which shall, in no instance, exceed one thousand dollars.” 

“ Section 8th. In addition to the taxes above levied, there 
shall be a specific tax of one quarter of one per cent., (¢) on 
all real and personal property, as described in the preceding 
section, for the purpose of paying the interest on the bonds of 
the city, and to constitute a Sinking Fund, in pursuance of 
sec. 26, charter of the city of Charlotte.” 

That said Wilson and others have paid the taxes assessed 
by said city upon their property, with the exception of that 
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assessed upon their solvent credits, stocks and money on 
hand. 

II. That by the terms of the last mentioned ordinance, the 
tax-payers of the city were required to make returns, on oath, 
to the city Clerk and Treasurer of all property, and other 
subjects of taxation embraced within the provisions of the 
said ordinance, and owned by the said tax-payers respectively, 
on the 1st day of Febrnary, 1874; and of their respective in- 
comes received ‘by them during the fiscal year immediately 
preceding the said Ist day of February, 1874, which said re- 
turn was required to be made within thirty days after the Ist 
day of June, 1874. 

III. That on the said 1st day of February, 1874, the said 
Joseph H. Wilson owned solvent credits to the amount of 
thirty-eight thousand eight hundred and seventy-five dollars, 
and bank stock to the amount of nine thousand dollars. That 
his net income for said fiscal year, was six hundred and fifteen 
dollars ($615). 

IV. That the debt of the city of Charlotte is about forty- 
five thousand (45,000) dollars, twenty-five thousand of which 
is admitted to be legal, consisting of bonds issued by said city, 
in conformity to law. That in addition thereto, said city has 
contracted other debts, which have gradually ‘increased from 
year to year, from the adoption of the present Constitution, to 
the year 1874, amounting to twenty-four thousand (24,000) 
dollars, consisting of three thousand nine hundred and thirty- 
two (3,932) dollars, due by notes to the different banks of the 
city of Charlotte, for money borrowed and expended in defray- 
ing She necessary expenses of the city government; also six thou- 
sand two hundred and eighty-eight (6,288) dollars, due to dif- 
ferent persons, upon notes given to them, for damages to real 
estate, arising from widening the streets of the city, which 
last mentioned notes contain a stipulation, that they are to be 
paid by giving the holders credit on their respective notes for 
the amount of their taxes, year, by year, until said notes are 
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paid. That by this means, a considerable portion of said notes 
has been paid. That the balance of said indebtedness consists 
of accounts for work done, or for materials fyrnished for im- 
proving the streets, and other expenses of the government 
deemed necessary. That this indebtedness was incurred with- 
out a popular vote of the citizens ; and that after its contrac- 
tion, to wit, in November, 1873, a proposition was submitted 
by the Board of Aldermen of said city, to the citizens thereof, 
to clothe said Board of Aldermen, by a popular vote, with 
authority to fund said debt, which was refused and the prop- 
osition voted down. 

That the tax in question is levied to pay off the interest on 
the bank debt; to pay the current expenses of the city gov- 
ernment, and to pay off the twenty-four thousand (24,000) 
dollar debt, contracted as aforesaid, as far as it will go. 

V. That the said Joseph H. Wilson, and those interested 
with him, being of opinion that said solvent credits, bank 
stock and income were not subject to taxation by said Board 
of Aldermen of said city of Charlotte, refused to make return 
thereof; and after the time had elapsed, within which tax- 
payers were required to make return of their taxable property 
and other subjects of taxation, the said Board of Aldermen 
ordered the Clerk and Treasurer of the city to complete tlie 
tax list by reference to the returns for the State and county 
taxes. That this was accordingly done, and the said Joseph 
H. Wilson was assessed on the said solvent credits, bank 
stock and income, the sum of three hundred and sixty-five 
dollars and twenty-one cents, (365.21,) which sum was duly 
demanded of him, and payment thereof refused. 

The charter of the city of Chariotte, with the amendments 
thereto, and the ordinances for raising revenue, as_herein- 
before set out, is made a part of the case agreed, but which it 
is unnecessary farther to notice. 

If the court should be of opinion, that the said solvent 
credits, bank stocks and incomes are subjects of taxation by 
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the Board of Aldermen of the said city of Charlotte, and the 
tax thus levied by said Board of Aldermen is legal, then 
judgment is to be rendered for the said Board. If, on the 
other hand, the court should be of opinion, that said property 
is not the subject of taxation by said Board of Aldermen, and 
that the tax thus levied is illegal, the jndgment is to be en- 
tered for the plaintiff. 

His Honor, being of opinion with the defendant, rendered 
judgment as tollows, to wit : 

The facts of this case are agreed, and raise two questions : 

First. Whether or not the city of Charlotte, under the 
charter as present amended, has power to levy a tax upon all 
the property mentioned in Art. V, sec. 3, of the Constitution, 
including solvent credits, bond, &c., &e. This depends upon 
the construction of sec. 2 of the amendment to the charter, 
dated 25th of January, 1872, which reads as follows: 

“That said tax shall be levied on all real and personal prop- 
erty, trades, licences and other subjects of taxation, as pro- 
vided in sec. 3 of Art. V of the State Constitution.” For 
the power of city authorities to tax debts and securities for 
money, depends upon the charter. Ludlen v. Commissioners 
of Raleigh, 68 N. C. Rep., 451. On this point, the court is 
of opinion, that “other subjects of taxation,” means all prop- 
erty subject to taxation, and that the word “ provided ” refers 
to the rules governing the taxation; that is, it must be “uni 
form” as to credits, &c., and according to its true value, as 
to real and personal property. That, therefore, the city of 
Charlotte has the power to tax solvent credits, debts, &c., and 
that the plaintiff's are liable to this tax. 

Second. Whether the tax levied under sec. 8 of the city 
ordinance is constitutional. The section is as follows: 

“In addition to taxes above levied, there shall be a specific 
tax of one quarter of one per cent. on all real and personal 
property, as described in the preceeding section, for the pur- 
pose of paying the interest on the bonds of the city; and to 
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constitute a sinking fund, in pursuance of sec. 26, charter of 
the city of Charlotte.” 

The case shows that the “bonds” alluded to, are legal, by 
which we presume it is admitted that they are “old debts,” 
and their validity not controverted. The twenty thousand 
(20,000) dollars of “deficiencies do not appear to be floating 
debts,” as defined by Justice Bynum, in Weinstein v. City of 
Newbern, 71 N. C. Rep., 537; and we think the presumption 
of law, from the facts stated, is, that they are not. 

The court is therefore of opinion, that the tax being levied 
to pay interest on “old debts,” and debts occurring by inad- 
vertence, or unexpected contingency, from year to year, is 
valid and constitutional. 

His Honor, for the reasons stated, gave judgment in favor 
of defendant. From this judgment plaintiffs appealed. 


Shipp & Bailey, for appellants. 
Jones & Johnston, contra. 


Ropman, J. Two important questions are presented in this 
case: 

1. Have the corporate authorities of the city of Charlotte 
a right to tax the bonds, solvent credits and stocks of incor- 
porated companies belonging to the plaintiff, who resides 
within the city, and also his income ? 

2. Have they a right to levy and collect taxes for all or any 
of the purposes stated in the case agreed, unless by a vote of 
the qualified voters of the city ? 

1. As to the first question: It is admitted by all that a 
municipal corporation has no power to lay and collect taxes 
unless such power be expressly or impliedly given by law, that 
is, either by its charter, or by some general law. In this case 
the amendment to the city charter, ratified January 25th, 
1872, does undertake to give to the city, power to levy taxes 
“on all real and personal property, trades, licenses, and other 
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subjects of taxation, as provided in sec. 3, Art. V, of the State 
Constitution.” Among the subjects of taxation there men- 
tioned, are “moneys, credits, investments in bonds and stock,” 
So that as far as the Legislature can give it, the city has the 
power to tax bonds, &e. But it is contended for the plaintiff, 
that the act of January 25th, 1872, is contrary to sec. 9, of 
Art. VII, of the Constitution, which reads as follows: “ All 
taxes levied by any county, city, town or township, shall be 
uniform and ed valorem upon all property in the same, except 
property exempted by this Constitution.” It is contended for 
the plaintiff if we correctly understood his argument, that this 
action contains a grant of the power of taxation to municipal 
corporations, which the Legislature cannot increase, and that 
it is confined to property, which in the sense in which it is 
there used, means only tangible property, and excludes 
bonds, &e. 

We do not concur with the plaintiff in this view of the in- 
tent and effect of the section quoted. The Constitution does 
not expressly provide for the division of the State into coun- 
ties. In many places, however, it recognizes the existing di- 
vision. In Art. VII, of sec, 3, it provides for the division of 
counties into townships. In sec. 4, of Art. VIII, (which ob- 
viously belongs under Art. VII,) it is expressly empowers and 
directs the Legislature to provide for the organization of cities, 
towns and incorporated villages. This is a direct grant to the 
Legislature of a power to incorporate cities, &c. 

The grant of such a power carries with it, by necessary im- 
plication, the power to endow cities with the usual and neces- 
sary incidents of an incorporated city, one of which undoubt- 
edly is to tax all lawful subjects of taxation within it for all 
lawful purposes. 

What the power of a city would be in respect tu a power 
to tax, if the Legislature should merely incorporate it and im- 
pose on its corporate authorities the usual duties, without 
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making any express provision for taxation, we need not en- 
quire, as there is probably no instance of that sort. 

The origin of the power of cities to tax, is not to be sought 
in the section of the Constitution quoted, sec. 9, Art. VII), 
but in the Act of the Legislature creating them, under the 
power for that purpose given by sec. 4, of Art. VIII. Sec- 
tion 9, of Art. VII, is not an enabling statute. It does not 
confer on cities, a power to tax, or on the Legislature a power 
to give them that power. Its purpose and intent was to re- 
strain the power of the city by requiring an uniformity of 
taxation upon all property ad valorem, notwithstanding any 
possible attempt by the Legislature to give the power without 
such restraint. The terms of the section do not profess to 
give a power, but to regulate what it supposes to exist by vir- 
tue of a legislative act of incorporation. The existence of a 
power to tax in cities is also assumed in that clause of sec. 4, 
Art. VIII which requires the Legislature to restrict the power. 
If the power be not derived entirely from the charter of in 
corporation, either as expressly given,.or by necessary impli- 
cation, it cannot be derived elsewhere, for the Constitution 
nowhere confers this power on ms either expressly or by 
necessary implication. 

If this view be correct, it is not material for the present 
purpose, whether the word “property ” in sec. 9, is confined 
to tangible property or not. For if it be so confined, it is a 
limitation of a restraint on the taxing power, and not on the 
power itself, and it would be competent to the Legislature to 
confer on a city a power to tax intangible property otherwise 
than uniformly and ad valorem. 

We are of opinion however, that the word as here used, is 
not confined to tangible property. The word “ property ” 
not such a technical one, that if properly used it has every 
where the same precise and definite meaning. Its meaning 
varies according to the subject treated of, and according to 
the context. 
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_ In its most general sense, it embraces every thing which a 
man may have exclusive dominion over. In this sense it is 
used in section 17 of the Declaration of Rights. ‘“ No per- 
son ought * * * * to be deprived of his life, liberty or pro- 
perty but by the law of the land.” So in sec. 19. In all 
controversies at law respecting preperty, the ancient mode of 
trial by jury ought to remain sacred. So in sec. 22. No 
property qualification ought to affect the right to vote or hold 
office. In sec. 35, the words “lands” and “goods” have 
like extensive signification, including things in action. 

Pipkin v. Ellison, 12 Ired. 61, which is cited to show that 
the word does not include bonds, &., decided only that 
where a testator bequeathed all his property to his wife for 
life, and after her death zo be sold and the proceeds divided, 
céc., he did not intend to include his notes, as notes were not 
usually the subjects of sale for division. Any general re- 
marks in the opinion of the court, as to the meaning of the 
word, must be referred to the facts of the case, or else they 
are merely dicta. There can be no doubt I suppose, that a 
bequest of “all my property” to A. would pass bonds be- 
longing to the testator. In Pull-n v. Commissioners of Ral- 
eigh, 68 N. C. Rep. 451, it was held in conformity with our 
present opinion, that the power of a city to tax is derived 
from its charter, and as the charter of Raleigh, in enumera- 
ting the subjects of taxation, did not use the word “ pro- 
perty,” or any other word which could include securities for 
money, the city had no right to tax them. In Lilly v. Com- 
missioners of Cumberland, 69 N. C. Rep. 300, it is held that 
solvent credits are property. 

It is argued that as by sec. 3 of Art. V, the Constitution, 
after suying that “laws shall be passed taxing by an uniform 
rule, moneys, credits,” &c., says, “and also, all real and per- 
sonal property, according te iis true value in money;” it 
thereby defined “ property” as not embracing moneys, credits, 
&c. Such an inference is hasty, and cannot be fairly drawn. 
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The intent seems to have been to leave it to the Legislature, 
in taxation for State purposes, to tax moneys, credits, &c., at 
their face value, or by some other standard than their “true 
value in money,” whereas tangible property should be always 
taxed by the latter standard. If this construction be correct, 
and the words “all property,” in sect. 9 of Art. VII include 
bonds, &c., then these, when tawed by cities, must be taxed 
ad valorem, that is, “according to their true value in money,” 
although for State purposes, they are not required to be. 

We think that the city authorities had a right, under the 
amendment to the charter, to tax the bonds, &c., of the plain- 
tiff, and also his income. There is no suggestion that the 
bonds, &e., are taxed otherwise than uniformly ad valarem. 

2. As to the second question; The purposes for which the 
taxes complained of are laid, are to pay the interest and prin- 
cipal, in part at least, of certain debts owing by the city. 
These are described in sec. 4 of the case agreed, from which 
they will be copied by the Reporter, and they need not be re- 
peated here. None of them were submitted to a vote of the 
people before being contracted. That the voters of the city 
rejected a proposition to fund them, we consider immaterial. 

If the charter contains any restriction on the power of the 
city to contract debts in the performance of its usual duties, 
and to lay taxes to pay such debt, it is found in sections 24 
and 25. It is argued that these sections gave to the city gov- 
ernment the power to incura bonded debt, not to exceed 
$200,000, for any purpose which, in its opinion, would pro- 
mote the general good of the city provided the object be first 
approved by a vote of the citizens; and that this proviso re- 
stricts the city from incurring debt, or at least from giving its 
bonds or notes to secure any debt without such approval. We 
think, however, that these sections relate only to the issue of 
city bonds in aid of railroads, and the restriction is confined 
to such bonds. It is only the surplus which may be raised by 
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the sale of its bonds in aid of railroads that may be applied 
to other objects, if the citizens approve of them. 

The restriction relied on by the plaintiff is in sec. 7, Art. 
VII of the Constitution : 

“No county, city, town, or other municipal corporation shall 
contract any debt, pledge its faith or loan its credit, nor shall 
any tax be levied or collected by any officers of the same, ex 
cept for the necessary expenses thereof, unless by a vote of a 
majority of the qualified voters therein.” 

We think the natural and proper construction of this sec- 
tion is, that the exception extends to every part of the prece- 
ding lines, to the prohibition to contract a debt, as well as to 
that against levying a tax. We are not at liberty to read it 
as if there were a period after the word credit, and a distinct 
sentence began after that. The effect of such reading would 
be to prohibit every municipal corporation from contracting 
any debt, absolutely and without qualification, and to make 
every debt contracted for whatever purpose, and under all cir- 
cumstances illegal and void. Such a prohibition would be un- 
reasonable. The duties of a gounty or city government can- 
not be performed without often contracting debts. Officers 
and servants of divers duties must be engaged, payable at 
some fixed interval daily, monthly, or quarterly, as the case 
may bee The contract for emyloyment creates a debt as soon 
as the service has been performed. It must necessarily re- 
main a debt for some space of time, however short; and if 
the debt be thus made illegal, the corporation cannot lawfully 
pay, end the creditor cannot recover it. So of contracts to 
execute a certain work. For example, to build a bridge. An 
absolute prohibition to contract a debt, is a prohibition to con- 
tract at all, for every contract may and naturally does end in 
a debt. We cannot suppose that the Constitution intended 
to deprive these great and necessary public corporations of a 
power which is usual to all corporations, which these have 
possessed, and which is necessary to their usefulness, if not to 
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their very existence, except upon language which admits of no 
other meaning. It must sometimes happen that the city reve- 
nues for the year are insufficient to pay the necessary expenses 
of the year. This may happen accidentally or purposely for 
several years in succession, and thus a debt is contracted, made 
up of the several annual deficiencies. Such seems to be the 
origin of one class of the city debts, which the plaintiff con- 
tends are illegal. But if a debt be for necessary expenses and 
lawful in its origin, it cannot become unlawful, by a delay of 
the debtor to pay, which the creditor cannot prevent. Neither 
can it become unlawful because money is borrowed to pay the 
original creditors, and a note is given as a security for the 
loan. In such case the lender stands in the place of the origi- 
nal creditor. 

The other class of debts objected to, are for the expenses of 
widening the streets of the city. It was argued that this was 
not a necessary expense. It would be difficult or impossible 
to draw a precise line between what are, and what are not, the 
necessary expenses of the government of a city. The analogy 
of the law of necessaries for infants is the only one that oc- 
curs tous. Itis held, that if, considering the means and 
station in life of the infant, the articles sold to him may be 
necessaries under any circumstances, they come within a class 
for which the infant may be liable, and upon his refusal to 
pay, it is for a jury to determine whether under the actual 
circumstances they were necessary. If, however, the articles 
are merely ornamental, and such as cannot, under any cireum- 
stances, be necessary to one of the means and station of the 
infant, a court may, as matter of law, declare that the infant 
is not liable. We do not undertake to say that this analogy 
will furnish a rule which will admit of a close application. 
But if treated merely as an analogy, in the absence of other 
guides, it may be of some general use. It was held. in Broad- 
nax v. Groom, 64 N. C. Rep., 244, that if the object for 
which the money was to be raised came within the class of 
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such as might be necessary for the county, it was left to the 
county commissioners to decide whether in fact it was neces- 
sary or not, and their decision could not be reviewed by the 
court. This was also held in Mitchell v. School Committee, 
71 N. C. Rep., 400. 

No other rule could be adopted without inconvenience and 
injury. If no one could contract with a county for the build- 
ing of a bridge, or with a city for the building of a market 
house, or other work coming apparently within the class of 
necessaries, and which the government of the corporation has 
deemed necessary, except at the risk of having the contract 
avoided by the decision of a court, which may take a view of 
the actual necessity different from that of the city govern- 
ment ; then no one would contract without either charging an 
extra proportionate to the risk, or insuring safety by getting 
the opinion of the court if possible. The public business 
would be sacrificed or seriously obstructed, and the courts 
would assume the duties of municipal government, for which 
they were not intended. To make and repair the streets of a 
city is a duty generally, if not always, imposed on its author- 
ities by the charter. It is: within the class of necessary ex- 
penses. Widening the streets must come ,under the same 
class. The narrow and crooked ways which suffice for a 
village, may be insufficient for the passage and traflic of a pop- 
ulous and flourishing city. Whether the widening was in 
fact needed was in the discretion of the city authorities, as 
the building of a bridge was held to be in Breadnax v. Groom. 

Admittedly, this power is liable to abuse. But the same 
may be said of all power wherever lodged. The Constitution 
has enjoined upon the Legislature the duty of restricting the 
power so as to prevent its abuse. If they neglect to do so, 
it is beyond the power of the courts to give relief. The only 
remedy is in the ballot box. 

There must be judgment against the plaintiffs according to 


the case agreed. 
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Bynum, J., dissenting. I concur in the opinion of the court, 
except that part of it, with its results, which puts a construction 
upon Art. VII, sec. 7, of the Constitution. I regard that clause, 
rightly understood, as the most important and beneficial provi- 
sion in it, and believe that the ultimate solvency of these cor- 
porations, depends upon the vigorous enforcement of this 
salutary provision. To my mind, the construction presents no 
difficulty whatever, except that which grows out of a mis- 
taken idea, that constitutions must be short and sententious, 
at the sacrifice of perspicuity. The obscurity of this section 
arises out of the fact, that it contains ¢wo propositions and one 
qualification to them. This enables the verbal critic, in viola- 
tion of the rules of grammar, to apply the qualification to 
one proposition only, and regardless of both logic and gram- 
mar, exclude its application to the other. 

To illustrate: 1 Proposition: “Sec. 7. No county, city, 
town, or other municipal corporation, shall contract any debt, 
pledge its faith or loan its credit.” Qualification: “ Unless 
by a vote of the majority of the qualified voters therein.” 

2 Proposition: “ Nor shall any tax be levied or collected 
by any officers of the same, except for the necessary expenses 
thereof.” Qualification: “ Unless by the vote of the majority 
of the qnalified voters therein.” The fallacy consists in not 
applying the qualification to both propositions. Every writing 
contains these ellipses or omissions, which are to be supplied 
by the interpreter. Deeds contain the fewest, laws next, and 
constitutions, from this attempted brevity, contain the most 
ellipses. Supplying thus, what is omitted and must, in every 
written language, be understood, the whole section will read 
thus: “ No county, city, town, or other municipal corporation, 
shall contract any debt, pledge its faith or loan its credit, un- 
less by a vote of the majority of the qualified voters therein ; 
nor shall any tax be levied or collected by any officers of the 
same, except for the necessary expenses thereof, unless by a 
vote of the majority of the qualified voters therein.” This is 
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the natural and grammatical construction, and by it only, can 
the obvious meaning and purpose of the Constitution, be carried 
into effect. These corporations, within certain limits and quali- 
fications, are the judges of the expenses necessary for their due 
administration, and they are invested with power to levy taxes 
sufficient therefor. They are prohibited from levying taxes for 
purposes not necessary, and they are prohibited from creating 
debts for any purpese, without the permission of the voters 
therein. When they are forbidden to expend money for any 
other than necessary purposes, and are expressly authorized 
to levy tawes for such purposes only, why superadd the power 
to create debts for the same purposes? 

1 Objection: This cannot be the true construction, because 
Art. VIII, sec. 4, declares: “ It shall be the duty of the Leg- 
islature to provide for the organization of cities, towns and 
incorporated villages, and to restrict their power of taxation, 
assessments, borrowing money, contracting debts and loaning 
their credit, so as to prevent abuses in assessments and in con- 
tracting debts by such municipal corporations.” If corpora- 
tions were already restricted by sec. 7, Art. VII, why empower 
the Legislature to impose restrictions / 

1. Answer. Sec. 4, Art. VIII, applies to future corpora- 
tions, and does not affect restrictions already imposed upon 
existing corporations. It enables the Legislature to impose 
further restrictions upon future corporations, if the existing 
constitutional restrictions are not sufficient to prevent abuses. 
No other construction can be placed upon this section, with- 
out making the constitution stultify itself. 

2 Objection. Ab inconvenienti. These corporate govern- 
ments cannot be administered without creating debts, as for 
payment of salaries, the police and other employees, the build- 
ing of court houses, bridges and other necessary improve- 
ments, which are done by contract, which must result in a 
debt. 

2. Answer. It may be convenient to contract debts, but it 
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is not necessary to doso. If the money is in the treasury to pay 
salaries, employees and to discharge contracts as they become 
due, it is absurd to call such matters debts in legal contempla- 
tion. Our salaries are paid by the State as they fall due, and all 
its obligations for necessary expenses are paid when the obliga- 
tions are contracted, or the service is performed. All the States, 
the United States, and many of the counties and towns of this 
State, act upon this cash principle, and find their advantage in 
it. Why may not all do so? Every county or town knows 
the value of the taxable property in it. The necessary ex- 
penses are easily computed, and the tax necessary to be levied 
to raise the required sum. If a miscalculation happens to be 
made, or unexpected expenses create a deficit, just as the 
State is authorized to supply a casual deficit, (Art. V, sec. 5. 
Const.) just so it would be competent for counties and cities, 
to meet the deficiency by the next year’s assessment. What 
a State can do, a county or city can do, and what all the 
States of the Union do, all the counties and cities of this 
State may do—pay their necessary expenses without creating 
debts, in the sense and spirit of the Constitution. Every 
creditor of a county or city is entitled to his pay when the 
service is performed. Merchants generally make a deduction 
of from 10 to 20 per cent. on cash purchases. If cities and 
counties acted upon like principles, a like or greater saving 
would follow. As it is, nothing is more common tha® to see 
their “scrip” hawked about at fifty cents on the dollar in 
some places, to the injury if not ruin of the employees, who 
are the poor and needy of our population. 

Suppose a court house is burnt down or a bridge is washed 
away, must a vote of the people be taken before a contract 
can be made for re-building it, or a debt contracted therefor? 
That would be a necessary but an unexpected expense, falling 
under the head of a “casual deficit” to meet, which it would 
be the duty of the county or city, if the money was not on 
hand to assess and collect taxes, at the earliest period. Or, if 
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deemed more for the ease of the tax payer, to re-build on 
credit, he may be allowed to make his choice by his vote, for 
which express provision is made. 

A distinction has been drawn between the power to borrow 
money and the power to contract a debt. According to the 
construction of the court, one is prohibited and the other is 
allowed, by this clause of the constitution. The distinction is 
rather attenuated and of but little practical value. It is gen- 
erally “ robbing Peter to pay Paul.” If you borrow money 
to pay a debt, both sums bearing the same interest, you are 
no better or worse off. If you can make a better bargain 
with cash than credit, it is better to borrow. But I hold that, 
both to borrow and to create a debt, are prohibited unless the 
power is conferred by popular vote. Neither is necessary in 
a well-regulated State, county or city government, and both 
are the crying sins of the present times, alike threatening uni- 
versal disaster, moral and pecuniary. It is not a question of 
convenience, but of power. When the Constitution speaks, 
we must obey. Here, obedience is wisdom and our gain. 

3 Objection: Employees and others making contracts, would 
be defrauded, as they would not know whether the money was 
collected and in the treasury, or even whether the obligation 
was enforceable under this construction of the Constitution. 

Answer. This matter would soon regulate itself. If the 
law required the money to be in the treasury to meet necessary 
expenses, it would be there. If it was not there, it would 
soon be found out, and no harm would be done. As it is, 
scrip is issued, either at a depreciated value, to the loss of the 
county or city, or it is sold by the creditor at a depreciated 
rate, to his loss. Generally both parties are losers. It is the 
duty of every contractor to see that the person or corporation 
making a debt, has the power conferred on him or it to do so. 
Here, it is to be observed, the power to create debts is not 
withholden from corporations by the Constitution, but is ex- 
pressly conferred sub modo, to-wit, by a vote of the corpo- 
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rators. All act with their eyes open, and no one is deceived, 
for all have equal and full means of knowing whether the 
essential pre-requisite to the creation of a valid debt, to-wit, 
the sanction of a popular vote, has been complied with. It 
was expressly so held by this court in Broadnaz v. Groom, 
64 N. C. Rep., 244, and strongly intimated in Weinstein v. 
City of Newbern, 71 N. C. Rep., 535. 

4 Objection. The restriction upon the power to contract 
debts, was intended to apply so as to prohibit subscriptions to 
railroads and the like purposes. 

Answer. Such an intention cannot be implied from the 
language of the Constitution. It is not so declared. Where, 
then, do we derive our right as Judges, to say the restriction 
applies to one purpose more than another, when the plain 
terms of the section apply to every purpose? I can well con- 
ceive cases where it would be more necessary to the growth 
and prosperity of a county or city to build railroads through 
or to them, than to build a market house or a bridge. Under 
the term “necessary expenses,” there are many other purposes 
for which debts may be contracted, as dangerous to the tax 
payers as the building of railroads. Such a construction only 
avoids one evil by flying to another. There is only one way 
of escape, and that is by applying the plain prohibition against 
the contraction of any debt, for any purpose, except in the 
way prescribed, to-wit, by popular vote. 

According to the construction put upon it by the court, 
Art. 7, see. 7, had as well be struck from the Constitution ; as 
[ am of opinion that practically, it is thereby made inoperative. 
If the counties and cities are the judges of what, are their 
necessary expenses, and they have the power to contract debts 
without limitation for these purposes, it is difficult to see what 
the prohibition against contracting debts is to act on, or 
wherefore “a vote of the majority of the qualified voters 
therein” should br taken. In my opinion, to such an impo- 
tent conclusion are we led. But is it right ? 
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The benefits to be derived and the evils to be avoided by a - 
cash administration of government, are too obvious for further 
comment. The county of Mecklenburg, for one, wisely and 
with the most beneficial results, acts upon that system. No 
sufficient reason can be suggested why the city of Charlotte 
may not administer the city government upon the same prim 
ciple. In my opinion the Constitution enjoins it. 


Per Curiam. Judgment affirmed. 
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ELISHA PORTER +e. DAWSON T. DURHAM and BRYANT 
BROWN, 


An owner may not use his property absolutely as he pleases, his do- 
minion is limited by the maxim “‘ sic wtere tuo ut alienum non ledas,.” 

Therefore, in the absence of a license or grant, the owner of land has 
no right to divert a stream of water flowing through his land from its 
natural course, so as to discharge it upon the land or into the ditches 
of a lower land owner to his damage; and where it appears with rea- 
sonable probability that a defendant is about so to do, it is error in 
the court below to vacate an injunction restraining him therefrom 
until the hearing of the cause. 


An owner of land is obliged to receive upon the same the surface water 
which falls on adjoining higher lands, and which naturally flows 
thereupon. When the water reaches his land he may collect it in a 
ditch and carry it to a proper outlet, but he cannot raise any dyke or 
barrier whereby it will be interpted and thrown back on the lands 
of the higher owner; neither can the higher owner artificially increase 
the natural quantity or course of the surface water, by collecting it 
in a ditch and discharging it upon‘ the servient land, in a different 
manner from its natural discharge. 


Where the right to an easement is claimed by long enjoyment from 
which a grant is presumed, the grant presumed is for the precise 
right which has been enjeyed. 

Therefore, long enjoyment of one ditch, raises no presumption of a grant. 
of the right to use another ditch, differing therefrom in any appre- 
ciable degree, either in locality or dimension. 


This was a Motion to vacate an injunction, heard before 
his Honor Judge McKay, at Chambers in New Hanover 
county on of January, 1875. 

The plaintiff instituted an action against the defendants at 
Spring Term, 1874, of New Hanover Superior Court, in his 
complaint alleging : 

He is the owner of a tract of land in said county, on which 
there are about one hundred acres of very fertile swamp 
land, most of which is cleared and well adapted to cultivation. 
Said swamp land was low, and in its natural state there was a 

























IN THE SUPREME COURT. 





PorTER v. DURHAM and BRown. 





good deal of water thereupon, and the same was too wet to be 
used successfully for farming purposes. The plaintiff and 
those under whom he claims, by expending large sums of 
money in cutting various ditches thereupon, and by expending 
much time and labor in its improvement succeeded in draining 
said land, and the same is now, not only cleared, but in so 
high a state of cultivation as to yield twelve hundred bushels 
of corn, besides other products. 

The defendant, Dawson T. Durham, is the owner of land 
adjoining the said land of the plaintiff, and the defendant 
Bryant Brown, and the defendant Council Brown as tenants 
in common, are also the owners of land adjoining that of the 
plaintiff, and have owned the said land for several years. 

There being some disagreement and ill feeling between the 
plaintiff and the defendant Durham, which has now existed 
for several years, the latter disregarding the rights of the 
plaintiff and intending to render his farm less valuable formed 
the deliberate purpose as the plaintiff believes, and threatened 
to drown out the plaintiff's farm by ditching certain ponds 
and low places, among which was a large basin containing 
from fifty to seventy-five acres, lying on the lands of said 
Durham near the plaintiff's farm, and turning the water there- 
from upon the farm of the plaintiff. The natural way and 
course of draining the same is not by directing the waters 
therefrom, to and in the direction of the plaintiff's farm, and 
that the real purpose which said Durham had in view, was 
not to enhance the value of his land, but to impair and de- 
preciate that of the plaintiff. 

The defendant Durham in the prosecution of his unlawful 
purpose has actually ditched the low places, ponds and basin 
aforesaid, and has directed the waters thereon from their 
usual and natural course, so that it runs upon the said land of 
the plaintiff. 

There are upon the lands of the defendants Brown two 
several branches, and a third branch on the land of one 
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Sparkman and the “ Walker estate” which carry off from 
said land, large quantities of water. Said branches do not 
flow in the direction of the plaintiff's farm. The natural, 
usual and cheapest course of drainage of the land aforesaid, 
is down the course of said branches, which hereinafter will be 
designated as branches No. 1, 2 and 3 respectively. No. 1 
being nearest to the farm of the plaintiff; No. 3 farthest, 
and No. 2, intermediate between No. 1 and No. 3. (See 
plot post.) 

The defendant, Dnrham, as the plaintiff believes, has con- 
federated with the defendant, Bryant Brown, who is not well 
disposed toward the plaintiff, and is partial to Durham in the 
disagreement aforesaid, for the purpose of further impairing 
the value of the plaintiff's farm. Under some arrangement 
between them, the terms of which are to the plaintiff un- 
known, the defendant, Durham, is now actively engaged with 
hands in cutting a ditch about three feet wide and varying 
from four to six feet in depth, beginning at a point near the 
plaintiff's farm, and running in a direction to enter and cross 
said branches, for the purpose of directing the waters thereof 
from their natural course and throwing them upon the plain- 
tiffs farm. This ditch has already been cut to and across 
branch No. 1, and to a point near branch No. 2, the whole 
distance finished being between six and seven hundred yards. 
After said ditch had been cut through a ridge near branch No. 
1, the defendants, Durham and Bryant Brown, seeing that it 
was not deep enough to turn the waters of said branch down 
the ditch in the direction of the plaintiffs farm, caused the 
said ditch to be cut deeper, and carried it up the course of 
said branch for a short distance, thence out on the other side, 
making such a dam on the lower side thereof as is sufficient 
under ordinary circumstances, to force the waters of branch 
No. 1 to follow the course of said ditch. 

The ditch has been finished to within two hundred yards of 
branch No. 2, and the work is being prosecuted with vigor, 

49 
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and if the same is not arrested, the waters of branch No. 2, 
which is the largest of said branches, will be thrown upon the 
plaintiff's farm. The plaintiff is informed, and believes, and 
therefore avers, that it is the purpose of the defendants to 
carry the said ditch to branch No. 2, and then up branch No. 
2 toa ditch leading into branch No. 3, known as “ Devil’s 
Ditch,” which is no great way off, digging it to such a depth 
as may be necessary to turn the waters of said branches down 
said ditch upon the plaintiffs farm, their object being to de- 
stroy the same. 

That part of said ditch which has been finished is, and the 
whole thereof, when finished, will be, upon the lands of the 
defendant, Brown. It does not drain any land belonging to 
the defendant, Durham, and he owns no land in the direction 
in which it is being cut. The ditch will direct the waters in 
said branches from their natural and usual course, to the great 
injury of the plaintiff, and is not necessary and proper for 
the draining of the lands of the defendants, Brown, and that 
only a shallow surface ditch is required for that purpose. If 
carried through the said ditch, the waters of said branches 
will be diverted at least one thousand yards from their natural 
course. P 

The plaintiff is satisfied that the main purpose for which 
said ditch is being cut, is to destroy his farm. 

That if the waters of branches Nos. 2 and 3, or either of 
them, should be directed into said ditch, they will flow down 
the same and upon the plaintiff ’s farm in such quantities that 
it will be irreparably injured, and he will not be able to raise 
thereupon more than one-third of the average yearly crop. In 
addition to this, a great part of the labor and money which 
he has already expended in draining and improving the same 
will be lost, and he will not, in the future, be able to cultivate 
or use it to any advantage. 

He believes that the defendants, Durham and Bryant Brown, 
intend to complete the ditch for the purpose aforesaid without 
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delay, and if they are not restrained from so doing by an in- 
junction, the work will be very soon completed, and the value 
of the plaintiff’s farm will, in a great measure, be irreparably 
destroyed. 

Damage has already been done to the farm of the plaintiff 
by turning thereupon the waters of branch No. 1. 

The defendant, Council Brown, is an invalid, and generally 
confined to his room, and the plaintiff believes, and so avers, 
that he has had no part in cutting said ditch, and that the 
same is not being done by his direction, and that he has in no 
way been connected with the conspiracy and collusion above 
referred to.” 

- The-complaint demands judgment against the defendants, 
Dawson T. Durham and Bryant Brown, for — dollars dam- 
ages, and for a perpetual injunction restraining them “ from 
working on, cutting or digging the said ditch, and from doing 


_ any and every thing towards its completion.” 


Upon the foregoing complaint, the same being verified, his 
Honor, Judge Russert, at Chambers, on April 17th, 1874, on 
motion, granted an order restraining the defendants from 
further working upon the ditch until further order of the 
court. 

The defendants filed affidavits and the following answer, 
and thereupon moved the court to vacate the injunction: 

The defendants admit that the plaintiff is the owner of the 
said tract of land, as alleged, and the defendants are the 
owners of lands adjoining the same. (See plot post.) All 
of these lands were at one time owned by Dr. J. F. McRee. 
More than twenty years ago, he conveyed to W. B. Meares all 
the land represented on the plot as the “ Meares Tract,” which 
includes the land now owned by the plaintiff, and marked on 
said plot as the Pigford tract, (200 acres,) as well as the lands 
belonging to the defendant, Durham, adjoining them, and also 
another tract of land owned by the plaintiff, lying west of 
the W. & W. Railroad. In 1858, McRee sold and conveyed 
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to the defendants, Bryant Brown and his brother Council 
Brown, as tenants in common, the land represented on the 
plot as the “ B. Brown land,” and they have owned and oc- 
cupied the same ever since. In 1858, Meares being then the 
owner of the said two adjoining tracts now owned by the 
plaintiff and the defendant Durham respectively, conveyed 
the lower tract described on the plot as the “ Pigford tract,” 
to B. W. Berry, as trustee for the wife of Samuel Berry, and in 
the deed of conveyance resérved to himself, his heirs and as- 
signs the right and privilege of draining any of the said lands, 
through the tract thereby conveyed. About 1868, the heirs 
at law of Mrs. Berry conveyed the same to the plaintiff. On 
the 28th of January, 1860, W. B. Meares conveyed the upper 
tract to Hinton E. Carr, and conveyed therewith the right of 
drainage, through the said Berry land, now the property of 
the plaintiff. On the 10th of December, 1867, Carr sold the 
same, with all the rights and privileges, to the defendant 
Durham. More than thirty years ago, Levin Lane, who was 
the owner of the land immediately south of the “ W. B. 
Meares tract,” for the purpose of draining his land, cut a large 
canal from the North East river, up near to the southern line 
of the plaintiff’s land, then owned by McRee, being that por- 
tion of the canal represented on the plat by the letters A, B, 
C, D, E, which extends from A to C. About the same time, 
McRee cut a portion of said canal about five or six hundred 
yards from the letter D, about the centre of the tract now 
owned by the plaintiff, in a southerly direction toward the 
southern line of said tract at the letter C. In 1858, Samuel 
Berry, then the owner of the said tract, cut that portion of 
the canal extending from the point to which McRee had cut, 
so as to connect at the letter C, with the canal opened by 
Lane, and which was done by his consent, and under an agree- 
ment with said Lane, as the defendants have been informed 


and believe. 
In 1861, the said Berry cut that portion of the canal ex- 
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tending from the letter D westwardly to the western line of 
said tract in the direction of “ E.” The balance of the canal 
from the said point in the western line of the Berry (now the 
plaintiff's) tract, passing through a portion of the defendant, 
Durham’s, and through the defendant Brown’s lands toward 
the centre thereof at P, was cut some years ago by the defen- 
dant Brown and Hinton, E. Carr being then the owner of this 
land, now owned by the defendant Durham, and which joins 
the Brown land on the south. This was done at the instance 
of Brown and his brother, Council, in order to drain their 
land, under a contract with Carr for that purpose, the Browns 
paying the entire cost of that portion of the canal on their 
land, and one-half of that portion running through Carr’s 
land. 

In 1853, W. B. Meares cut the canal represented on the 
plot as the Meares canal, extending from a point here in the 
canal, heretofore described, and near the western line of plain- 
tiffs land, through the said tract ‘in a northeasterly direction 
to Clayton’s creek. One of these canals will average about 
eight feet wide and from four to six feet deep; the other 
about five feet in width and about three feet in depth, and 
are of sufficient {capacity if kept open’ and cleaned of ob- 
structions to carry off the water from the lands of the defen- 
dants and from the plaintiffs land, and thus furnish the 
means of effectually drawing the same in ordinary seasons ; 
so that when the plaintiff became the purchaser of the land, 
which he complains is in danger of being injured by the open- 
ing of the ditch described in the complaint, the Browns had 
already acquired the right to drain their lands through the 
canal, hereinbefore described, and the defendant, Durham, 
had acquired the right to drain his lands through the lands of 
the plaintiff. 

It is not true, as alleged, that the defendants are engaged 
in cutting a new ditch from a point near the plaintiffs’ farm. 
It is true that the defendant, Bryant Brown and his brother, 
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Council, have opened and cleared out a portion of an old 


ditch, which was cut a great many years ago, represented on 


the plot by the letters, J. K. L., which, upon an average, is 
about two feet in width, and about three feet in depth. 

The defendant Brown says that their purpose in opening 
said ditch was to improve their lands and the health of their 
residence and with no intention of in any way doing any in- 
jury to the plaintiff. The plaintiff's land has not and will not 
be injnred by opening said ditch. The ditch which is alto- 
gether on the land of the defendant Brown, begins at a point 
indicated on the plot by the letter I, west of and near to the 
canal above described, which for convenience, may be called 
the main canal and runs west about two hundred and fifty 
yards to K, passing south of and about two hundred yards 
from the dwelling of the defendant Brown, thence nearly a 
north course on the east side and near to and along the Duplin 
road to branch No. 1, (which save in a wet season has little or 
no water in it,) thence up said branch and across Duplin road 
and across Duplin road, thence along said road on the west 
side thereof to L. The whole length of said ditch is about 
seven hundred and fifty yards to a ridge of considerable ele- 
vation, and about fifty or sixty yards wide, which separates 
the waters of branches Nos. 1 and 2. The effect of opening 
the ditch is merely to confine the water and carry it along the 
same to the main canal at letter O, instead of suffering it to 
flow over the land of the defendant Brown into the said 
canal, thereby injuring the land and seriously impairing the 
health of his place. The opening of this ditch does not throw 
into the canal or the lands of the plaintiff one drop of water 
more than would find its way there without it. From this 
ditch to the nearest point of the plaintiff’s land, (the north- 
west corner,) is about three hundred yards, but to that por- 
tion of his lands which he complains is injured, is about a half 
amile. It is true that the defendant Durham has superin- 
tended the employees of Brown engaged on the work ; this he 
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has done at the request of Bryant and Council Brown, one of 
whom is confined to his house by disease and the other is so 
much disabled that he gets about his farm with great difficulty. 
The ditch is on the defendant Durham’s way from his house 
to his plantation and he passes there nearly every day, so that 
with very little trouble he could give directions to the em- 
ployees engaged in opening the ditch. What he has done was 
simply a neighborly act, prompted solely by a disposition to 
aid neighbors who were unable to direct the work themselves, 
on account of physical inability, and without the remotest idea 
of doing any injury to the plaintiff. 

The defendant Brown says that he had no idea of continnu- 
ing the ditch through the ridge, or to branch No. 2, with a 
view of turning the water thereof in that diredtion, for as the 
plaintiff truly says, he would then be directing the water 
about one thousand yards from its natural course, and would 
also have turned the waters thereof on his own land. 

There was no purpose entertained by either of the defend- 
ants of extending the ditch to branch No. 3, or of endeavor- 
ing to turn the waters of branch No. 2 along the ditch, in the 
ditch in the direction of the plaintiff's land. The defendant 
Brown did intend to open the ditch on the north side of this 
ridge beginning at the letter Q and extending to branch No. 
2, R, so as to carry off the surface water into branch No. 2, 
about the letter R and clear out and open said branch below 
that point to where it empties into “ Red Hill canal,” down 
this canal to Clayton creek, and thence into the river, thereby 
more effectually draining the lands of the defendant Brown, 
the effect of which would be to turn the waters away from 
the plaintiff's land more effectually. 

The opening of said ditch from letter Q to R, so as to drain 
the water into branch No. 2, is necessary, to drain a consid- 
erable part of the land owned by himself and his brother, 
Council Brown, and render it fit for proper cultivation. The 
order restraining the defendants opening said ditch, does great 
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injury to them and seriously interferes with and hinders their 
farming operations during the crop year, and does them a 
great wrong and injury. That if the plaintiff could sustain 
any injury by the acts of the defendants, as he has complained, 
the defendants are amply able to answer in damages for 
such injury, and there is, therefore, no necessity for the inter- 
ference of the court jby its extraordinary writ of injunction, 
even upon the case as set forth in the plaintiffs complaint. 

It is true that the defendant, Durham, has cut the ditch, F, 
G, H., but it is not true that it was done for any suth motive 
as alleged. The ditch, from F to G, was cut in September, 
1873, and from G to H, in January and February last, and 
for the purpose of draining some ponds in front of his resi- 
dence and the residences of his tenants, thereby improving 
the health of both, as also to benefit an academy, which was 
near the ponds, and for the further purpose of draining his 
lands around the depot, on the east side of the railroad, so as 
to make the lots at the depot more valuable as building lots. 
The ditch empties into the swamp about seven hundred yards 
from Porter’s line, designated in the plot as the “ Pigford” 
place. This intervening land, which is all swampy, is owned 
by the defendant, Durham, and the opening of this ditch does 
not cause any additional flow of water on Porter’s land. The 
waters of the swamp are carried off by the main canal, and 
none of it goes upon Porter’s land except through the canal, 
and at the point where the canal strikes Porter’s land, he has 
thrown up dams on both sides of the canal, north and south, 
the effect of which is, that when the canal overflows, the 
water is ponded back on the waters of the defendant, Dur- 
ham, until it is absorbed by the earth or finds its way through 
the canal. 

The defendants deny each and every allegation in said com- 
plaint contained, which is not herein specifically admitted. 

The answer was verified, and defendants produced copies of 
the several writings mentioned therein, and also filed several 
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affidavits, which are not necessary to be set out in order to 
understand the case as decided in this court. 

Upon the hearing, it was ordered by the court that the in- 
junction theretofore granted be so modified that the defen- 
dants be restrained from cutting the ditch mentioned in the 
complaint through the ridge which separates the waters of 
branch No. 1 and branch No. 2 to branches Nos. 2 and 3, but 
so much of the injunction as restrains the defendants from 
keeping open and cleared the said ditch which has already 
been cut by the defendants, be dissolved, &c. 

From this order the plaintiff appealed. 
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W. S. & D. J. Devane and D. L, Russell, for the appel- 


lant. 


Robert Strange, contra 


Ropman, J. His Honor, the Judge below, refused to vacate 
that part of the injunction which prohibited the defendants 
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from continuing their canal so as to turn the water of branch 
No. 2, (or Morefield branch,) towards the plaintiff's land. The 
defendants did not appeal from the judgment in this respect, 
and we are not called on to examine it. 

The principal question presented to us is, as to the right of 
the defendants to carry the water from branch No. 1 to or 
near the plaintiff's land. In considering this we are obliged 
to form some opinion as to the facts which are disputed be- 
tween the parties, as it is upon these that their respective 
rights depend. These conclusions are, however, only pro- 
visional, and for the present purpose. It may be that on the 
final hearing, upon fuller evidence, the facts may appear to be 
very different from what, in our opinion, they now appear to 
be. We consider it proved with sufficient probability for the 
present purpose, that the natural flow of the water which finds 
its way into branch No. 1, is into Walker’s swamp, (or Clay- 
ton’s creek.) Several witnesses acquainted with the locality, 
swear positively to this, and so far as we have seen, no witness 
swears that it passes over the land between the branch and 
the plaintiffs land. This view is supported by the admitted 
fact, that in order to conduct the water from the branch to 
the plaintiffs land, it was found necessary to cut the ditch six 
feet deep, and to dam up the branch below the point where 
the ditch departed fromit. Taking this to be the fact, 
it will searcely be contended that the defendants at common 
law, and in the absence of -any license or grant of the right, 
have a right to divert a stream of water flowing in a part of 
its course through their land, from its natural course and out- 
let, and to conduct it to discharge itself upon the plaintiff's 
land, or into his ditches, to his damage. An owner may not 
use his property absolutely as he pleases. His dominion is 
limited by the maxim, “site wtere tuo ut alienum non ledas.” 
This maxim is so familiar, and the illustrations of it in decided 
cases are so numerous that any particular reference to them is 
‘unnecessary. 
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The defendants allege that there is an ancient ditch running 
from branch No. 1, nearly in the direction of the one recently 
cut by them, and hence claim as we suppose a prescriptive 
right to their ditch. But when the right to an easement is 
claimed by long enjoyment from which a grant is presumed, 
the grant presumed is for the precise right which has been 
enjoyed, and long enjoyment of one ditch can raise no pre- 
sumption of a grant of a right to a ditch differing in any 
appreciable degree from that enjoyed, in locality or dimen- 
sions. It does not appear that the old ditch, remains of 
which were found on each side of the public road, ever carried 
down the water from branch No. 1, upon the lands of the 
plaintiff, or that it has been in a condition to do so within 
twenty years. 

If, as seems to us upon the evidence to be the fact, the 
natural flow of the water of branch No. 1 is to Walker’s 
swamp, the defendants have the right to cleanse it and re- 
store it to that natural condition’ in which it once discharged, 
and may still discharge the injurious. surplus of water from 
their lands. If that means of drainage shall from any cause 
be impossible, or extremely inconvenient, they may obtain a 
right to drain their lands into the ditches of the plaintiff or 
through his lands by the means prescribed by our Acts of 
Assembly. 

Such being our opinion on the question as to the defen- 
dants’ right to divert the branch, very few observations are 
necessary upon the right of the defendants over the surface 
water which falls upon their land, and which would naturally 
flow over tho surface upon the lower lying lands of the plain- 
tiff. It has been held that an owner of lower land, is obliged 
to receive upon it the surface water which falls on adjoining 
higher land, and which naturally flows on the lower land. Of 
course when the water reaches his land the lower owner can 
collect it in a ditch and cayry it off to a proper outlet so that 
it will not damage him. He cannot however raise any dyke 
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or barrier by which it will be intercepted and thrown back on 
the land of the higher owner. While the higher owner is 
entitled to this service, he cannot artificially increase the 
natural quantity of water, or change its natural manner of 
flow by collecting it in a ditch and discharging it upon the 
servient land at a different place, or in a different manner 
from its natural discharge. These elementary principles being 
founded on reason and equity are common to both the civil 
and the common law, and are impliedly recognized by our 
Acts of Assembly respecting draining. They do not present 
any absolute or inequitable impediment to the drainage of 
higher lands through lower. If it be necessary (using this 
word in its legal sense) for the suflicient drainage of the 
higher lands, to collect the surface water in one or more 
ditches and carry it off through the lower lands, the higher 
owner may obtain a right to do so, on the just condition that 
he will not discharge the water on the lower land to its 
damage leaving the owner to get rid of it as best he may, but 
will at his own expense, conduct it through, and entirely from, 
the lower land to a proper outlet. 

We have not given any attention to the alleged motives of 
the defendants. Their motives are immaterial. The question 
is only as to their rights. The Judge erred in vacating any 
part of the injunction before a final hearing. 

The Judge’s order in vacating part of the injunction is re- 
versed, and the injunction as to the whole of the ditch com- 
plained of is continued until the hearing. The plaintiff will 
recover the costs of this court. 

Let this opinion be certified. 


Per Cur. Judgment accordingly. 
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HAWKINS & CO, r. L. M. LONG and another. 


Where an account has been stated between the parties, and there is no 
dissent thereto within a reasonable time, it will be presumed that the 
account, us stated, is correct. When the assent of a party thus ap- 
pears, the balance struck becomes an original demand, and amounts 
to an express promise to pay the actual sum stated. The dalance of 
the account stated is principal, and the acc -unt cannot be re-examined 
to ascertain the items, unless for alleged fraud or mistake. 

( Waldo v. Jolly, 4 Jones 173; Jenkins v. Peale, 70 N. C. Rep, 440; 
Boyle v. Rollins, 71 N. C. Rep. 130; Caldwell v. Beatty, 69 N. C. Rep. 
865; Jenkins & Co. v. Smith, 72 N. C. Rep. 296, cited and distin- 

guished from this.) 


Civit Acrion for the recovery of money only, originally 
institnted in a court of a Justice of the Peace, and carried 
thence on appeal to the Superior Court of Haxirax county, 
where it was tried before Moore, J., at December (Special) 
Term, 1875. 

The action was brought to recover certain moneys paid by 
the plaintiffs on account of drafts drawn upon them by the 
defendant. 

Upon the trial in the Superior Court the plaintiffs recovered 
judgment of $28.00, and from this judgment appealed to the 
Supreme Court. 

All other facts necessary to an understanding of the case 
as decided, are stated in the opinion of the court. 


Walter Clark, for the appellants. 
Day and Batchelor & Son, contra. 


Bynum, J. On the first of April, 1874, the plaintiffs ren- 
dered to the defendant an itemized account of their dealings 
with him, consisting wholly of debits for cash advanced, mer- 
chandize sold, and drafts paid for the defendant, amounting 
to $1,671.63, without any payments thereon. On the 21st of 
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September, 1874, the plaintiffs rendered to the defendant 
another account, including therein the aggregate amount of 
the first account, designated as the “balance” due on the said 
first day of April, and embracing other items, being their 
dealings from April to September the 21st, and increasing the 
whole debit to $1,764.66. This account, last rendered, gives 
the defendant credit for cash, drafts paid and cotton delivered 
and sold, since the 1st of April, to the amount of $1,266.56, 
and then subtracts the credits from the debits, and strikes the 
balance due the plaintiff, which is $498.10. As thus stated, 
the account is signed by the plaintiffs and delivered to the de- 
fendant, three months before this action was commenced. 
As no dissent appears, we must assume that the account was 
approved by the defendant as rendered. 1 Greenl. s. 167 
and notes. 

When an account rendered is not objected to in a reasona- 
ble time,—here, three months—the failure to object, will be 
regarded as an admission of its correctness by the party 
charged. Wiggins v. Burkham, 10 Wall. 129. The conver- 
sion of an open account into an acsount stated, is an opera- 
tion by which the parties assent to a sum as the correct bal- 
ance due from one to the other; and whether the operation 
has been performed or not, in any instance, must depend on 
the facts. This may appear from either express agreement, 
or from words or acts and the proper inferences from them. 
The plaintiffs here consolidated into one aggregate sum the 
items of their account against the defendant; then consoli- 
dated the items of the defendant’s credits in like manner. 
They then apply the consolidated credits in payment of the 
consolidated debt, strike the balance and claim that round 
sum as the debt. The plaintiffs are bound by this applica- 
tion, because they themselves made it. The defendant is 
bound, because he received the account thus stated, and 
acquiesced in it, until action brought three months afterwards, 
without any dissent. When the assent of the defendant thus 
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appears, the balance struck becomes an original demand and 
amounts to an express promise to pay the actual sum stated. 
The balance of the account stated is principal ; and it seems 
that it cannot be re-examined to ascertain the items, except 
for fraud or mistake. J/cLelland v. West, 70 Pa. St. 183. 
White v. Campbell, 25 Mich. 463. What is an account 
stated? It is nothing but the agreement of both parties that 
all the articles are true. But it is really not material whether 
in this case it is called an account stated or an account ren- 
dered. The same legal consequences will follow the same 
state of facts. The plaintiffs apply the solid sum of the 
credits in extinguishment of the solid sum of the debits, and 
claim the balance struck, as the true debt. That binds them. 
The defendant accepts the account thus stated and assents to 
it. That binds Aim. 

This case is clearly distinguishable from Waldo v. Juily, 4 
Jones 173. Jenkins v. Beall, 70 N. C. Rep. 440. Boyle v. 
Rollins, 71 N. C. Rep. 130. Caldwell v. Beatty, 69 N. C. 
Rep. 365. Jenkins & Co., v. Smith, 72 N.C. Rep. 296, and 
that class of cases, in that in none of them, did the plaintiff 
himself make the application of the payments to the extin- 
guishment of a specific debt in mass, which is our case. * His 
Honor in the court below, was governed by the case of /en- 
kins & Co., v. Smith, 72 N. C. Rep. 269, and applied the 
first item on the debit side and so on. But in that case, it 
was held that the plaintiffs lad made no specific application 
of the payments, nor had the defendant made the application. 
In such case the law makes the application in running 
accounts, according to the rule there adopted. That case has 
no application, because here the specific application of the 
credits was made by the plaintiffs and acquiesced in by the 
defendant. The plaintiffs had no right to split the account, 
and the magistrate had no jurisdiction. 

There is error. 

Per Curram. Judgment reversed and the action dismissed. 
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D. A. and L. W. HUMPHREYS vo. R. W. WARD, Ex’r., and others. 


As the jury is the tribunal, whose peculiar province it is to try issues 
of fact, their finding, though not conclusive in a Court of Equity, 
will, as a general rule, be adopted as the finding of the court, when 
issues have been submitted to a jury under the direction of the court. 


This was a Brit iv Egurry, (under {the old system,) tried 
before McKay, /., at Fall Term, 1875, of the Superior Court 
of OnsLow county. 

The case was before this court at January Term, 1871, 
when certain issues were made up from the pleadings and 
ordered to be submitted to a jury. 

At January Term, 1874, the defendants moved this court 
to dismiss the bill on the ground that the court had not juris- 
diction thereof. The case is reported in 70 N. C. Rep., 280. 

At Fall Term, 1875, of the Superior Court of Onslow 
county, the issues directed by this court to be submitted to 
the jury were tried, all of of which were found in favor of 
the defendants. The plaintiffs excepted to the charge of the 
court and assign as error : 

“ That his-Honor erred as a matter of law in his charge to 
the jury as follows: The plaintiffs’ counsel called the atten- 
tion of his Honor to the 3d and 5th issues which had not been 
denied by the answer of the defendants, and were therefore 
admitted, and requested the court to instruct the jury as a 
matter of law. His Honor refused so to do, and charged the 
jury, “that the Supreme Court having the pleadings before 
them had sent the issues submitted to be passed upon by a 
jury. That the pleadings in the case had been read for infor- 
mation, that they might aid the jury in understanding and 
coming to a correct conclusion upon the issues submitted by 
the Supreme Court. That they must pass upon the issues 
and decide them according to the evidence submitted to them 
upon the trial.” Holding that if an issue had been ordered 
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by the Supreme Court upon a matter settled by the pleadings 
they had a motive therefor, and if useless they would so per- 
ceive from an inspection of the pleadings and disregard the 
finding.” 

All other facts necessary to an understanding of the case ax 
decided, are stated in the opinion of the court. 

The plaintiffs appealed. 


Smith & Strong, for appellants. 
Battle d& Son and A. G. Hubbard, contra. 


Bynum, J. This is a suit in equity, begun in 1867, under 
the old system. G. J. Ward, as principal, and Robert White, 
as surety, were indebted to William Humphrey by néte, in 
the sum of $3,471.20. Ward died insolvent, and on the 9th 
of January, 1866, White, for the alleged consideration of 
$10,000, payable in ten equal yearly instalments with interest, 
conveyed by deed all his real estate, consisting of a large and 
valuable plantation, to the defendants, Sanderlin and Venters. 
He also, at the same time, conveyed by deed, to the same 
parties, all his chattel property, with some small exceptions, 
taking as the consideration therefor, their obligation to sup- 
port him during his life. William Humphrey, the creditor, 
died, leaving the plaintiffs as his executors ; and both Ward 
and White are dead, the defendant, R. W. Ward, being the 
executor of the one, and the defendant, Etheridge, being 
the administrator of White. The prayer of the bill is, that 
the said deeds made by White, may be declared void for fraud, 
and the property thereby conveyed be decreed to the satisfac- 
tion of the said debt. The defendants answered that they 
were purchasers in good faith, for a valuable and fair consid- 
eration, and denying any fraudulent intent. The cause being 
heard in the Superior Court, upon the pleadings and proofs, 
the bill was dismissed, and the plaintiffs appealed to this 
court. See 70 N.C. Rep., 280. This court, not undertaking 
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to decide the issues of fact involved, upon which much evi- 


dence ‘was sent up with the record, ordered, among others, the 


following material issues, to be sent down and tried in the 
Superior Court by a jury, to-wit: 

“Was the deed, set forth in the bill, from Robert White to 
D. E. Sanderlin and 8. W. Venters, dated the 9th of January, 
1866, for the real estate, executed with the intent to hinder, 
delay or defraud the creditors of Robert White ¢” 

“Was said deed executed with the intent to hinder, delay 
or defraud William Humphreys, his executors, administrators 
or assigns 7” 

Similar issues were submitted in respect to the deed for the 
chattel property. Upon the trial in the court below, the jury 
responded in the negative, upon each of these issues, and the 
case is now before us for final hearing. 

As the jury is the tribunal, whose peculiar province it is to 
try issues of fact, their finding, though not conclusive, in « 
Court of Equity, will, as a general rule, be adopted as the 
finding of this court, when such issues are submitted by our 
direction. 

The bill seeks'to avoid the two deeds upon the single ground 
of fraud, but the jury, by their verdict, negative any idea 
that the deeds were made with intent to hinder, delay or de- 
fraud creditors, and the evidence before us fully supports the 
verdict. It establishes that White sold his land for the sum 
of $10,000, which was a fair price for it; that the defendants 
purchased in good faith and have paid all the purchase money 
except $2,000, which they admit to be yet unpaid ; that White 
owed no other but this security debt due to the plaintiffs; and 
of the existence of this the defendants had no knowledge at 
the time of their purchase; nor had they any reason to sus 
pect a fraudulent’purpose in the bargainor, because he had a 
good character for economy, prudence and honesty in his life 
and dealings. But an absolute conveyance, for a valuable 
consideration, is good, even notwithstanding the intent of the 
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maker to defraud, if the grantor was not a party to the fraud 
and bought without any knowledge of the corrupt intent. 
Reiger v. Davis, 69 N. C. 185; Lassiter v. Davis, 64 N. C. 
498. The deeds being good upon their face, and the jury 
having negatived fraudulent intent on the part of the defen- 
dants, the plaintiffs have failed to make out a case, and the 
judgment of the Superior Court dismissing the bill, must be 
affirmed. 

It was suggested by the counsel of the plaintiffs that they 
might have a decree for the amount of the two unpaid notes, 
admitted to be due and unpaid by the defendants. This can- 
not be allowed, because it would be wholly inconsistent with 
the frame and prayer gf the bill, and because it may be that 
the unpaid notes have been assigned for value to third pe®sons. 
[f unassigned they may, by the proper action, be subjected to 
the plaintiffs’ debt. 

There is no error. 


Per Crriam. Judgment aftirmed. 


STEPHEN M. THOMAS ¢. R. H, CAMPBELL, 


[t is not necessary to regularity of a summary proceeding for the 
enforcement of an agficultural lien under the statute, that a summons 
should be issued to the defendant. 


This was a Spectra Procexpine, to enforce an agricultural 
tien under the statute, heard before Buaton, J.,-at Fall Term, 
1875, of the Superior Court of Ricumonp county. 

The proceeding was instituted before the Clerk of the Su- 
perior Court, no summons or other notice having been served 
upon the defendant. The plaintiff filed an affidavit and bond 
in pursuance of the provisions of the statute, and thereupon 
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_ the clerk issued a warrant directing the sheriff to seize the 

crop upon which the lien was given. The sheriff seized the 
crop and duly advertised the same for sale on the 6th day of 
December, 1875. 

On the 30th day of November, 1876, thie Clerk of the Su- 
perior Court, at the instance of the defendant’s counsel, issued 
an order to the plaintiffs to appear on that day and show 
cause why the proceedings should not be dismissed on the 
grounds : 

1. That no summons was issued to the defendant. 

2. That the requisites of the statute concerning the claim 
and delivery of personal property had not been complied 
with. ‘ 

3. Bhat the court had not jurisdiction of the subject matter 
of the action. 

Upon the hearing, after argument, the proceeding was dis- 
missed, and the plaintiffs appealed to the Superior Court. 

Upon the hearing in the Superior Court, the judgment was 
affirmed and the plaintiffs appealed. 


Steele & Walker, Busbee & Busbee and Cole, for the ap- 


pellants. 
Shaw, Hinsdale and Me Neill & Me Neill, contra. 


Pearson, C.J. lLlis Honor, after somgg discussion in re- 
gard to other points, rests his decision on f. ground “a pro- 
ceeding to enforce a lien on crops must be accompanied with 
notice to the party affected.” By this we suppose his mean- 
ing to be a “ summons,” because that is the first ground upon 
which the defendant put his motion to dismiss. 

By Statute, see Bat. Rev. ch. 65, sec. 19, it is enacted, that 
any person who makes advances either in money or provisions, 
to enable a party to make a crop, shall have a lien on the 
crop, provided an agreement in writing is executed and re- 
corded. 
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Section 20 gives a summary remedy, if the party who has 
made the advances, makes affidavit before the Clerk of the 
Superior Court that the cultivator is about to sell or dispose 
of the crop, or in any other way is about to defeat the lien, 
accompanied with a statement of the amount then due. The 
summary remedy is that the Clerk shall thereupon issue a 
warrant to the sheriff commanding him to seize the crop, or 
so much thereof as may be necessary, to satisfy the amount 
sworn to in the affidavit, and after due advertisement, sell the 
same for cash, and pay off the debt. The Act then provides 
that the cultivator, may within thirty days after the sale give 
notice in writing to the sheriff, accompanied with an affidavit, 
that the amount claimed is not justly due, whereupon it shall 
be the duty of the sheriff to hold the proceeds of sale, sub- 
ject to the decision of the court, upon an issue to be tried at 
the next term of the Superior Court. The purpose of the 
statute is to give a summary remedy, where there is reason to 
believe that the cultivator is attempting to commit a fraud 
upon the lien of the party who has made the advances. It is 
clear from a perusal of the statnte, that in order to prevent 
an attempted frand it was the intent of the law making power 
to dispense with a summons to the next term of the Superior 
Court, and to allow the crop or so much thereof as was nec- 
essary to satisfy the debt, which is required to be set out in 
the affidavit, to be seized and sold by summary process— 
leaving the cultivator to his remedy by civil action in case he 
was not in default, and also by indictment against the party 
who makes the affidavit, in case it be false in regard to the 
fraud charged or in regard to the amount alleged to be due. 

There can be no doubt that the General Assembly may in its 
wisdom, especially to prevent fraud, allow a summary proceed- 
ing and dispense with the necessity of a summons to the next 
termof the Superior Court. As in the case of asummary judg- 
ment against securities for an appeal, or for prosecution or for 
the forthcoming of property in an action for claim and delivery. 
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See Harper v. Arendell at this term, furnish full analogies. 
The cultivator is supposed to know the law as to summary 
proceedings. 

If by using the word “notice” instead of the word “sum- 
mons,” which is the word used by the counsel of the defen- 
dant in his first objection, his Honor means, that the clerk had 
no power to issue the warrant unless notice of the application 
had been given to the cultivator. The reply is, there is no 
provision to that effect in the act, and it may be asked, cui 
bono? As the order is peremptory to the clerk,—issue the 
warrant provided the proper affidavit is filed. If the culti- 
vator had notice, what could he say before the clerk? That 
he had not sold or disposed of any of ¢he crop, or otherwise 
attempted to defeat the lien? In other words, deny the truth 
of the affidavit. This matter the clerk has no power to try. 
Nor could he deny the existence of the debt. The clerk had 
no jurisdiction to try the question, and the act expressly pro- 
vides a mode for the trial of that issue. Thus it is seen, that 
to require notice of the application, would defeat the purpose 
of the act, which is to give a summary remedy in order to 
prevent fraud upon the lien or statutory mortgage. 

It has never been supposed that a Justice had jurisdiction 
of an action to recover personal property, and the action of a 
mortgagee, although its ultimate object may be to obtain pay- 
ment of his debt, has for its immediate object the recovery of 
the mortgaged property, and is not directly founded on con- 
tract, but on the right of possession. The amount of the 
debt, therefore, cannot affect the jurisdiction. Under our old 
system a Justice had exclusive jurisdiction of an action on a 
note of $100 or less, but it was never supposed that he had 
jurisdiction of an action of replevin or trover to recover prop- 
erty mortgaged. 

There is error. This will be certified. 


Pre Curiam. Judgment reversed. 
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WILLIAM CLARKE -. D. M. WAGNER and others. 


In an action for the recovery of land, evidence of long continued pos- 
session and claim of a part of the locus in quo, consisting of dry land, 
is no evidence of the possession of another part of the locus in quo 
covered with water adjoining the same; and in the absence of such 
evidence, the court below erred in allewing the jury to find a verdict 
in favor of the defendant as to that part of the locus in quo covered 
with water. 


Civin -action, in the nature of Hjectment tried before 
Furches, J., at the Fall Term, 1875, of Irepett Superior 
Court. 

In support of his title, the plaintiff introduced a grant from 
the State dated in 1802, on a survey made some time before 
that date, to one Samuel Houston, Sen., calling for fifty acres 
of land, described as follows: Beginning on a stake, the up- 
per end of the island, thence south 35° east fifty-three poles 
to a stake, the lower end of the island ; thence east 125 poles 
toa post oak ; thence north 45 poles to a black oak ; thence 
west 20 poles to Samuel Houston’s old corner; thence witl: 
said Houston’s line west, in all 154 poles, to the beginning, 
including two small islands in said river,” and describing said 
land as lying on the Catawba river. 

Plaintiff then introduced mesne conveyances from the said 
Samuel Houston down to himself. 

The plaintiff then introduced one Clegg, a surveyor, (who 
had surveyed the land in the grant, and also the adjacent land 
claimed by the defendant, (see plot post,) who testified that 
he commenced his survey at the upper end of island No. 2, 
(there being two islands opposite the land: described in the 
grant, lying nearly parallel with each other and the bank of 
the river,) the one nearest the bank being designated as island 
No. 1, and the one farthest from the bank as island No. 2; 
that he ran to the lower end of island No. 2; that the courses 
corresponded precisely with the courses of the grant; that the 
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distance was greater than called for—this line was run on the 
western margin of said island. He then went to the upper 
end of island No. 1, and run down its western margin to the 
lower end of the same; that the course of this line varies 
about fourteen degrees from the call of the grant, and the 
distance was greater. 

He then went to the upper end of island No. 1, and run 
down till he came opposite the upper end of island No. 2, a 
distance of twenty poles, and then crossed over to island No. 
2, and run along its western edge to its lower ends that the 
course of this line corresponded precisely with the’call of the 
grant, but the distance was greater. 

That he then commenced at the lower end of island No. 2, 
and run to a post oak, on the main land, which was admitted 
by the plaintiff and defendant to be the third corner called for 
in the Houston grant; that the course of this line varied three 
degrees from the call of the grant, and the distance was 
greater. 

The course from the lower end of island No. 1, also varied 
three degrees, though in the opposite direction. 

He then run to the black oak north, and that the line cor- 
responded precisely with the call of the grant, but the dis- 
tance was greater. From the black oak, he run with the old 
marked line, west, to the upper end of island No. 1. 

The plaintiff then introduced one R. C. Plott, who testified 
that he had heard old man George Campbell, now dead, say 
that the lower end of Island No. 2, was the Houston corner, 
and one Jacob Parker, who testified that Mrs. Campbell, 
under whom the defendants claim, had told him that her 
beginning corner was at the lower end of Island No. 2, (being 
then in sight of said point and pointing to it.) The defendant 
introduced a grant to the heirs of one Kyle, dated in the year 
1816, and showed mesne conveyances from the heirs of Kyle 
to themselves. Said grant called for “commencing on a 
stake, the lower end of Houston island, then, with his line, 
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past his corner,” &c. They also introduced a surveyor, who 
stated that he commenced at the post oak, the admitted third 
corner of the Houston grant, and ran along an old marked 
line to a white oak, in the river bank, which was marked as 
fore and aft and across to a point about 5 poles above the 
lower end of Island No. 1; that he blocked the white oak 
and post oak corners and four other trees along said line, in- 
cluding the post oak corner ; that the white oak, post oak and 
two other trees corresponded in age with the Houston survey, 
and one with the age of the Kyle survey. They also intro- 
duced one Jno. Davidson, a surveyor, and several other per- 
sons, who testified that they were present between 30 and 40 
years ago, when the surveyor was surveying other land in the 
neighborhood, and a dispute arose between Samuel Houston, 
Jr., a son of the grantee in the Houston grant, and one Craw- 
ford, as to whether if, the second line of the Houston grant 
was run out, according to its call, it would come out at the 
post oak corner or not, and to settle it, Samuel Houston, Jr., 
took the surveyor to the white oak, marked afore and aft, at 
the bank of the river, and set his compass for him and sighted 
to the lower end of Island No. 1, and told him to run from 
them and by the post oak. The surveyor run the line accord- 
ing to the sight granted him, and came out above the post oak 
(4 or 5 poles.) Houston following the old line and calling to 
the surveyor, Davidson, as he went along, that he was leaving 
the line, said Samuel Houston, Sr., had formerly been one of 
the owners of this land; that he said nothing about the lower 
end of Island No. 1, being the corner, but set the compass as 
above stated. 

It was in evidence that the ground between the post oak 
corner and the river was broken and wooded, so that the 
river could not be seen from there. That the distance from 
the white oak on the river bank to the lower end of Island 
No. 2, was about 100 yards. That the distance from the said 
white oak to the line running from the lower end of Island 
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No. 2 to the post oak, (the greatest width of the disputed 
land on the shore,) was 110 yards. 

There was other evidence tending to show that the marked 
line from the white oak to the post oak, was the line sur- 
veyed and marked out for the Houston grant, and that it had 
always been recognized as the true line until 1862 or 1863. 

It was in evidence that there is now a corner of an old 
field of about three-fourths of an acre, extending from the 
Kyle tract in the disputed land ; and several of the children 
of Elizabeth Campbell, ‘under whom the defendants claim, 
testified that the same had been cleared for forty or fifty 
years, and that their mother and themselves had cultivated 
said field, including the part in the disputed land, for more 
than twenty years previous to A. D. 1860, and that they had 
cut fire wood, rail timber, boards and shingles off the remainder 
of the disputed land which lays between the field and the 
marked line; that the old line of marked trees, from the 
white oak to the post oak, had always been recognized as the 
line between the Kyle lands and the Houston lands. That 
one David Clark, under whom the plaintiff claimed, when he 
owned the land had asked permission of Elizabeth Campbell 
to set his fence a few feet below the white oak, on the dis- 
puted land, to get to a bluff on the river, and she had granted 
it. It was further in evidence, that when the present defend- 
ants purchased from Elizabeth Campbell, they went after the 
plaintiff to draw the writings for them, and that on returning 
with them to the house of Elizabeth Campbell he had put his 
hand on and pointed out to them the white oak on the river 
bank as a line tree between him and Mrs. Campbell. 

It was in evidence, on the part of the plaintiff, that the cul- 
tivation of the field, which ran upon the disputed land, was 
suspended several years before A. D. 1860, and that long be 
fore that the fence had been drawn in, leaving out that part 
that was in the disputed land, and the plaintiff himself testi- 
fied that he had not known of any cultivation of said field for 
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twenty years or more; that he had known the disputed lands 
thirty-five or forty years, and had never known any one to cut 
timber or wood of any kind upon it in that time. 

Plaintiff further testified that he had always thought that 
the line from the white oak to the post oak, as marked, was 
the line between him and the Campbells, until he found the 
Houston grant, in 1872, though he always thought that island 
No. 2, the lower end, was his corner. That his deeds all 
commence at the post oak, and run around the other way, he 
not having ever seen the Houston grant until by accident he 
found it in the year A. D. 1872, after the present defendants 
had purchased. 

The court, after rehearsing the evidence, instructed the jury 
that they must find all the disputed facts, from the testimony, 
and apply them to the law as given them by the court. And 
in doing this, it was proper that they should take in considera- 
tion the arguments and theories of the counsel on both sides. 
That it was agreed by both sides that the post oak was the 
third corner called for in the grant. But the parties disputed 
as to where the second corner called for in the grant was. 
That the plaintiff contended it was at the lower end of island 
No. 2, and the defendants contended that it was at the lower 
end of island No. 1, and that was a question for them to de- 
termine. That the court instructed them that it was at one 
or other of these points. And, as a matter of convenience, 
they might consider that question first. And if they should 
find that it was at the lower end of island No. 1, they need 
go any further with their enquiries, as a line ran from that 
point to the post oak would not cover any land in possession 
of the defendants, plaintiff would not be entitled to 
recover, and their verdict should be for the defendants. 

But if they should not find that the lower end of Island 
No. 1 was the second corner called for in the grant, and that 
the lower end of Island No. 2 was, the plaintiffs line would be 
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a true and direct line, from that point to the Post Oak, noth- 
ing else appearing, and plaintiff would be entitled to recover, 
and their verdict should be for plaintiff. But defendants fur- 
ther contend that if you find that the lower end of Island No. 
2is the second corner called for in the grant, that they 
have shown a line of marked trees extending from the Post 
Oak corner west to the river, and that the same was run and 
marked by the surveyor in making the survey for the Hous- 
ton grant, and that that line has always been known and rec- 
ognized as the dividing line between the respective owners 
until about 1872, and that said marked line is the true line, 
although not a direct line from the lower end of Island No. 
2 to the post oak corner. And the court instructed the jury 
that if they should so find the facts, that as this was the loca- 
tion of a grant from the State, that said marked line would 
be the true line, and plaintiff would not be entitled to recover 
and their verdict should be for the defendant. But defend- 
ants also further contend that if you should find that the 
lower end of Island No. 2 was the second corner called for in 
the grant and should not find the marked line from the post 
oak to the white oak was the true line under the instructions 
as given you, that they have shown a sufficient advers posses- 
sion to give them title and to defeat the plaintiffs right to 
recover. And upon this the court instructed the jury, that as 
it was shown that this land had been granted by the State to 
either Houston or Kyles, that if they found as a fact that the 
defendants and those under whom they claim had had an 
actual advers possession of the land in dispute for twenty 
years, that this would defeat the plaintiffs right to recover 
the land so held in possession; and if they further found that 
those in possession were claiming up to the marked line from 
the post oak to the white oak, the law would presume posses- 
sion up to that line and plaintiff would not be entitled to re- 
cover, although he might originally have had the title to the 
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same. That this possession must have been an actual posses- 
sion of a part of the land in dispute—a possession of other 
land under the Kyles grant not in dispute would not do, 
neither would the occasional cutting board timber, &c., do. 
But it-must be such a possession as farmers in that neighbor- 
hood usually have of land they cultivate. Plaintiffs ex- 
cepted : 

ist. That his Honor left it as a matter of fact to the jury 
to say whether the second corner of the land, included in the 
Houston grant, was at the lower end of Island No. 1, or 
lower end of Island No. 2, when he ought to have told them, 
as a matter of law, that it was at the lower end of Island 
No. 2. 

2d. That his Honor told the jury, in effect, that if the line 
from the white oak to the post oak was the line actually run 
for the location of the Houston grant, it would be the true 
line, though seemingly located there by mistake, and differing 
from the actual call of said grant. 

3d. That his Honor told the jury that as the defendants 
claim up to a known marked tree (the line from white oak to 
the post oak) if they had actual possession of a part of the 
land between the line from the white oak to the post oak, and 
true line from the lower end of Island No. 2, to the post oak, 
(supposing that to be the true line) the law would presume 
this possession to be a possession of all the land between the 
two lines aforesaid, sufficient if long enough to bar plaintiffs’ 
claim to all the land between said lines. 

Verdict and judgment for defendants. 

Motion for a new trial. Motion disallowed. Appeal by 
plaintiff. 
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M. L. McCorkle, L. +. Armfield and Johnstene Jones, for 
the appellant. 
Scott & Caldwell, contra. 


Pearson, C. J. Tlie statement of the case does not set out 
with distinctness the locus in quo, but we learn from it and 
‘the plat and the statement of counsel at the bar, that it 
composes a slip of dry land Iving between a direct line from 
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the lower end of Island No. 2 to the post oak corner, and a 


wnt . ° 
line of marked trees from that corner to a white oak on the 
oh hank of the river, marked as a “fore and aft;” and also a 


parcel of land covered by water. In regard to the dry land, 
there was evidence of a long continued possession by those 
under whom defendant derives title, claiming up to the white 
oak and marked line to the post oak. There was conflicting 
evidence as to how long this possession had been abandoned, 
tv which his Honor seems not to have called the attention of 
the jury ; but supposing, as to this part of the locus in quo, 
there was evidence to be left to to the jury; in regard to the 
parcel covered by water, there was no evidence whatever of 
any possession or of any definite line up to which claim was 
made. It may have been from the white oak down the river 
bank, which was the extent of the possession, or from the 
white oak to the lower end of Island No. 2; or to the island, 
hy an extension of a line from the post oak to the white oak, 
or from the white oak to the lower end of Island No. 1, 
which the case states was the point claimed by the defendant. 

His Honor erred in allowing the jury to find for the de- 
fendant in respect to this part of the locus in quo. There 
will be a ventve. de nove. As the case goes back, it may be 
well observe that his Honor is very indefinite on the question 
of boundary, which is the main purpose of the action, and for 
this the plaintiff has a right to complain, as well as for error 
above referred to. The object is to locate the Houston 
grant—it begins at a stake at the upper end of the island, 
thence, &e., to a stake at the lower end of the island, thence, 
* including two small islands.” 

The difficulty arises out of the fact, that the grant does not 
designate which of the two islands is meant by the words, : 
stake at the upper end, and a stake at the lower end of “ the 
island.” This is the governing fact in the case, and ought to 
have been distinctly left to the jury, with instructions to con- 
sider all of the evidence and the surroundings of the case, 
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including the marked line trees and corners, and the plot an- 
nexed to the grant, the tradition of old persons, the land and 
the nature of the river; were the islands permanent or liable 
to change by washing away atone place and gaining at another, 
and other like matters. 

His Honor was at liberty, by way of illustration and to aid 
the jury, to say the grant includes two islands. If you adopt 
No. 1, how can you include both islands? On the other hand, 
there are certain marked line trees that cannot be reconciled 
with a corner at the lower end of No. 2. How can you adopt 
No. 2? and he ought then to have added: Can a solution of 
this difficulty be found in the supposition that since 1790, the 
upper part of No. 2 has washed off and there has been an 
accretion at the lower end? If the jury find that No. 1 is 
the island meant, the verdict should be in favor of the defen- 
dant. If the jury find that No. 2 is the island meant, then 
the court instructs them: The beginning corner of the grant 
is at a point which was the upper end of the island at the date 
of the survey, 1790, and the second corner is at a point which 
was the lower end of the island at that date, and the line 
must be run from the second corner, wherever the jury may 
fix it, directly to the post oak, an agreed corner. 

Per Curtam. ’ Venire de novo. 








JOSEPH H. ETHERIDGE and others » MELFORD VERNOY. 


A assigned to B a portion of a note, specifying the sum asssigned ; sub- 
sequently A assigned to C another part of the same note, likewise 
designating the same: Held, that B took the sum assigned to him in 
severalty, and was entitled to be paid out of the proceeds of the note, 
before O. could claim any part thereof. 


Civm Action in the nature of a Bill in Equity, heard upon 
exceptions to the report of the Clerk of this court, to whom 
the case was referred at the last (June) Term. 
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The Clerk filed the following report: “In obedience to 
the order of the court directing the Clerk to inquire and re- 
port upon the respective rights of the plaintiffs cnter se, in 
the funds derived from the sale of the lands in said cause, 
reports that the assignment of Lewis T. Bond, in the Vernoy 
note to the amount of $2,515.74, te the plaintiff, H. A. Ben- 
bury, administratrix of John A. Benbury deceased, was made 
before the assignment to the plaintiff Etheridge. He there- 
fore finds, that the plaintiff H. A. Benbury’s claim is entitled 
to be paid first out of said fund with interest thereon from 
February 16th, 1867, the date of the assignment. 

The following exhibits accompany the report of the Clerk : 


A. 

I. Lewis T. Bond, have for value received, transferred and 
assigned to H. A. Benbury, administratrix of John A. Ben- 
bury with will annexed of John A. Benbury, deceased, twenty- 
five hundred and fifteen dollars. and seventy-four cents of a 
bond given by Melford Vernoy to me dated 26th day of Feb- 
ruary, 1866, and due two years after date, bearing interest 
from date, which said bond is in the possession of L. 8S. Webb 
and secured by a mortgage bearing even date with said bond 
and recorded in the Register’s oftice of Bertie county, and I 
do hereby authorize and empower the said H. A. Benbury or 
his executors and assigns to use my name for the collection of 
the same in any proceeding in law or equity which may be 
necessary for that purpose, and for me and in my name to 
grant and receipt or acquittance for the amount hereby trans- 
ferred or assigned, which said sum is to bear interest from 
date. Witness my hand and seal, this 16th day of February, 


1867. 
(Signed) LEWIS T. BOND, [Szat.] 


B. 
I, Lewis T. Bond, have, for value received, transferred and 
assigned to Joseph H. Etheridge and William T. Sutton, sum- 
51 
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viving trustees of David Outlaw, thirty-three hundred and 
seventeen 17-100 dollars of a bond given by Melford Vernoy, 
to me, dated the 26th day of February, 1866, and due two 
years after date, bearing interest from date, which said bond 
is in possession of L. S. Webb, and secured by a mortgage 
bearing even date with said bond, and recorded in the Reg- 
ister’s office of Bertie county. And I do hereby authorize 
and empower the said Joseph H. Etheridge and William T. 
Sutton, trustee, &c., their executors and assigns, to use my 
name for the collection of the same, in any proceeding in law 
or equity, which may be necessary for this purpose and for 
me and in my name to grant and receipt or acquittance for 
the amount hereby transferred or assigned, which said sum is 
to bear interest from this date. 

Witness my hand and seal this 18th Feb’y, 1867. 

[Signed] LEWIS T. BOND, (Seat.) 


The counsel for the plaintiff, Etheridge, excepted to the 
finding of the Oberk, claiming “that the plaintiffs are enti- 
tled equally pro rata to the fund in question. 


Smith & Strong and D. M. Cartvr, for the plaintiffs. 
No counsel contra, in this court. 


Pearson, C.J. We think the view, taken by the Clerk of 
the question made by the exception, is correct. The legal 
effect of the assignment of Bond, was to vest in Beubury a 
specific sum in the note of Vernoy, to which Benbury was 
entitled in severalty, leaving the residue of the amount of the 
note in Bond, to be enjoyed by him or his assignee in sev- 
eralty, after taking out the specific sum assigned to Benbury. 
So the idea of having a “tonancy in common,” has nothing 
to rest on, and Etheridge, who took an assignment of another 
specific sum after the assignment to Benbury, stands in the 
shoes of Bond. 

Exception overruled and report confirmed. — 


Per Curtam. Judgment accordingly. 
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MEMORANDUM. 


PROCEEDINGS OF THE BAR AND THE COURT 
UPON THE DEATH OF HON. WILLIAM A. 
GRAHAM. | 


At a meeting of the members of the Bar, held in the rooms 
of the Supreme Court to-day, (August 12th, 1875,) for the 
purpose of expressing their sense of sorrow on account of the 
death of the late Hon. Wm. A. Graham, on motion, the Hon. 
Bartholomew F. Moore was called to. the chair, and Charles 
M. Busbee, Esq., appointed Secretary. 

On motion, Hon. William H. Battle, Hon. Wm. B. Rod- 
man and Hon. A. 8. Merrimon, were appointed a committee 
te draft suitable resolutions, expressive of the sense of the 
meeting. 

The committee reported the following resolutions: (See 
the resolutions presented to the court by Attorney General 
Hargrove.) 

Judge Battle, in submitting the resolutions, referred in ap- 
propriate terms to the unsullied record of the deceased as a 
lawyer; and after remarks by George H. Snow, Esq., Chief 
Justice R. M. Pearson, R. C. Badger, Esq., 8. A. Ashe, Esq., 
D. M. Carter, Esq., Judge E. G. Reade, Hon. W. N. H. 
Smith and Judge G. W. Brooks, the resolutions were unani- 
mously adopted. 


On motion, the Attorney General was requested to present 
the resolutions to the Supreme Court, on August 13th, at 12 
o'clock, M. 

On motion, it was resolved, that the members of the legal 
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morrow afternoon, for the purpose of receiving the remains 
. of Gov. Graham at the gate of the capitol. 

B. F. MOORE, Cha‘riman. 
C. M. BUSBEE, Sceeretary 





Aveust 13th. 


The Court met: Present, Chief Justice Pearson, and 
Justices Reade, Rodman, Settle and Bynum. 

Attorney General T. L. Hargrove arose and addressed the 
Court as follows : 


May rr PLEAsE your Honors: The death of William <Alex- 
ander Graham, one of North Carolina’s most honorable, pa- 
triotie and distinguished sons, was the occasion of a meeting 
of members of the Bar of the State on yesterday. That 
meeting unanimously adopted these resolves and requested 
that I should on to-day present them to this Court, and move 
that your Honors order them to be entered upon your records. 
Inow make that motion. And in performing this solemn 
duty, it may not be improper for me to say that I have been 
acquainted for a long time with the deceased, he having 
practiced in my native county since my earliest recollection 
of the Bar. I have been associated with him in the trial of 
causes and have appeared on opposite sides to him. He was 
universally respected as a faithful counsellor to his clients, an 
honorable and high-toned gentleman, an able, learned and 
successful lawyer. But his great and good example as a man, 
a lawyer and a statesman, is too well known to all North Car- 
olina and the whole nation to need that I should declare his 
exeellencies. I sincerely concur in the sentiments of these 
resolutions and join in the general sorrow for his loss. 


RESOLUTIONS. 


‘The members of the legal profession assembled for the 
jpurpose of expressing their esteem and affection for the Hon. 
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William A. Graham, and their sense of the loss which they, 
in common with the whole State, have sustained by his death, 
do resolve : 


1. Resolved, That we find in the Hon. William Alexander 
Graham a bright example of all the virtues of a private citi- 
zen, a8 well as an illustration of the able and faithful per- 
formance of all the duties of professional and official life. 


2. L?esolved, That as a member of the bar he was diligent 
and careful in the preparation of his causes, able and skillful 
in an argument, kind and considerate to his fellow members, 
and courteous and respectful to the court. 


3. Resolved, That as a public officer, whether of his own 
State or the United States, he was always equal to the occa- 
sion, filling the many high offices to which he was called, with 
unswerving fidelity and distinguished ability. 

4. Resolved, That as a proper tribute of respect to our de- 
ceased brother, whom many of us loved and all respected, it 
is requested that these resolutions be presented to the Supreme 
Court, with a request that they may be.entered upon the min- 
utes of the court. 

5. Resolved, That a copy of these resolutions be sent to 
the family of the deceased by the chairman. 

6. Lesolved, That a copy of the proceedings of this meet- 
ing be furnished for publication in all the city papers. 


7. Resolved, That the chairman be requested at his conve- - 
nience to select a member of the bar to deliver an address 
upon the life and character of our deceased brother. 


Cuizer Justice Pearson responded as follows : 

The Associate Justices concur with me, in expressing the 
opinion, that we all heartily approve of the resolutions passed 
at the meeting of the members of the legal profession, and it 
is ordered that the resolutions be entered upon the records of 
this court. 
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William A. Graham was a great man. After, by his 
prudence, good conduct, application and talents, acquiring a 
reputation at home, he, by the same means, acquired a na- 
tional reputation, of which his native State has a right to be 
proud. 

The Reporter of the Court will put all of the proceedings 
in an appendix to the Reports. 

















ABATEMENT. 


1. Where a cause of action survives, the action does not abate by 
the death of the plaintiff, ipso facto, but oaly upon the appli- 
cation of the party aggrieved; and then only in the discretion 
of the court, and in atime to be fixed, not less than six months, 
nor more than one year from the granting of the order. Moore 
N. C. R. R. Co., 528. 


2. Where a plaintiff, during the pendency of an action assigned his 
interest therein to a third party, and then died: Held, (the 
cause of action surviving, ) that the court below did not err in 
permitting the record to be amended, so as to make the assignee 
a party plaintiff. did. 

8. The statute prescribes no time in which such amendments shall 
be made; and the court may, in its discretion, allow it any time 
before the action has abated. J bid. 


ACCOUNT. 


Where an account has been stated between the parties, and there is 
no dissent thereto within a reasonable time, it will be presumed 
that the account, as stated, is correct. When the assent of a 
party thus appears, the balance struck becomes an original de- 
mand, and amounts to an express promise to pay the actual sum 
stated. The balance of the account stated is principal; and the 
account cannot be re-examined to ascertain the items, unless 
for alleged fraud or mistake. Hawkins & Co. v. Long, 781. 

See Co-partners, 1, 2; 
Executors and Administrators, 3; 
Guardian and Ward, 3, 4; 
Rents, 1, 2. 


ACTION. 

1. A was indebted to B by account in 1856; B transferred the 
same to C. Afterwards, and within three years before action 
was brought, A verbally promised C to paythe account, This 
promise was made subsequent to the adoption of C.C. P. In 
an action brought by C upon the account: Jt was held, that 
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the assignee could only declare upon the promise made to him; 
and that as no promise had been made in writing within three 
years before action brought, the action could not be main- 
tained. Fleming v. Staton, 203. 


2. Every presumption is made against against a wrong doer: There- 
Sore, where in an action upon a note, the defendant relied upon 
the statute ef limitations, and it was in evidence that he had 
obtained possession of the note by means of threats, and he 
failed to produce it upon the trial, and introduced no evidence 
to show that it was not under seal: J¢ was held, that the court 
below committed no error in ruling that the plaintiff was en- 
titled to recover, Lewis v. Latham, 283. 

3. A holds a prommissory note for the payment of money on B; 
B pays off the note to A, but does not take it up, nor does he 
take a receipt or other acquittance: Held, that B cannot 
maintain an action against A to have the note delivered up to 
be cancelled. Mercantile Bank of Norfolkv. Pettigrew, 326. 


4. Ina suit on such note against B and others, endorsers, by A, 
the’endorsee, to which B pleaded payment and demanded in his 
answer that the note should be delivered up to be cancelled: 
Held, that notwithstanding such demand, the plaintiff A had a 
right to take a judgment of non-suit if he so elected, as to B. 


See Abatement, 1; 
Agreement, 2; 
B lls, Bonds, &c, 3. 4; . 
Courts of Probate, 3. 


ACTION FOR THE RECOVERY OF LAND. 


See Costs, 2; 
Evidence, 8; 
Practice, Civ., 
Stat. Limitations, 1. 


ADMISSIONS, CONFESSIONS, &c. 


1. The court below does not err in refusing to rule out the admis- 
sions of the defendant on the ground that they were obtained 
by undue influence, where it appears by the examination, pre- 
liminary to the admission of such evidence, that no such in- 
fluence was used. Statev. Ricketts, 187. 

2. The declarations of the defendant made after the commission of 
the alleged offence are not competent evidence in his favor, 
unless they becowe a part of the resgestw. Ibid. 


See Evidence, Crim, 2, 7. 
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jim ; AFFIDAVITS. 
=e 1. An affidavit, certified by the Clerk of a Chancery Court of an- 
ain- other State, without having the testimonial of the Judge of 
said Court, that the person so professing to be Clerk was such 
ere- officer, and that he had authority to administer oaths, is not so 
pon legally authenticated as to authorize a Judge of this State to 
had act under it. Miazeav. Calloway, 31. 
| he 2.. An affidavit in an action upon a contract for the recovery of 
nce money, alleging ‘‘ that the said T. J. is about to remove from 
urt the State of North Carolina, to become a resident of the State 
en- of Virginia,” is not sufficient to warrant an order of arrest of 


the defendant. Huthaway v. Harrell, 338. 


3. The affidavit must show the grounds upon which the belief of 
the plaintiff is based, in order that the Court may judge the 
reasonableness thereof. Ibid. 


See Arrest. 


A, AFFRAY. 


Where, upon the trial of an indictment against A and B for an 
affray, it was in evidence: That A had gone to the front gate 
of B’s premises, and an altercation having arisen between them, 
B had ordered A to leave, and, upon his refusal to do so, had 
gone to his house, some forty yards distant, and procured his 
pistol, and come back to the gate with it in his hand, A in the 
mean time having left the gate and walked off some thirty 
yards. Upon seeing B with the pistol in his hand, A returned 
defying at the same time B to shoot, and B did shoot him in 
the leg: Jt was held, that it was not error to charge the jury, 
that in any view of the case the defendants were both guilty. 
State v. Downing, 184. 


AGENTS. 

1. The authority of an agent to collect debts, in the absence of evi- 
dence of the special employment of the agent, or the general 
usage of the business, or the habits of dealing between the 

" parties, raising a presumption to the contrary, does not imply 
an authority to release a debt. Herring & Farrell v. Hotten- 
dor ff & Hashagan, 588. 


f See Execution Sale. 


AGREEMENT. 
1. Whether a sale of trees for saw logs, carries anything more than 
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the body of the tree, in the absence of a special agreement to 
the contrary, Quere? Bellamy v. Pippin, 46. 


2. Where A hired a horse to B, upon an express contract that B 
should return the same at a specified time in as good condition 
as she then was, and should he fail to do so, B was to pay Aa 
specified sum as the price of the horse, and B, after the time 
specified returned the horse, which had been greatly injured ; 
in an action brought by A against B to recover the price: Jt 
was held, that the acceptance of the horse by the plaintiff did 
not necessarily constitute a recission of the contract or a waiver 
of the right to recover thereunder: Austin v Miller, 274. 


8. It was further held, that the plaintiff having subsequently sold 
the horse, that the price received should be credited upen the 
judgment recovered of the defendant in the action. bid. 


4, A agreed. in consideration of the use of his farm, to board B, 
his father-in-law; no time being fixed upon when such board- 
ing was to cease, B continued to board with him until his, B’s 
death. For several months preceding B’s death, he was very 
ill, requiring constant nursing, day and night, so that A and 
his family were put to much trouble and expense. In an action 
by A against the administrator of B to recover for the extra 
trouble and expense consequent on B’s helpless condition 
during his sickness, as upon a quantum meruit: It was held, 
(1.) That the agreement must be taken to have been to board 
B from the date thereof, up to the time of his death: 

5. (2.) That his Honor, on the trial in the court below, did not err 
in his charge to the jury, that if A did not intend, while the 
extra services were being rendered, to make a charge against 
B therefor, he could not afterwards doso. Peele v. White, 480. 





See Agricultural Lien, 1. 


AGRICULTURAL LIEN. 

1. An agreement in writing or deed, which purports on its face to 
be an agricultural lien, only for future advances, cannot be 
supported as a mortgage (as against a purchaser,) for a differ- 
ent purpose, and founded on a consideration not expressed, 
but concealed or disguised in the deed. Clark v. Farrar, 686. 


2. In order to create a valid agricultural lien, under the Act of the 
General Assembly, it must appear: 
(1.) That the advances must be money or supplies. 
(2.) They must be made to the person engaged, or about to 
engage, in the cultivation of the soil. 
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(3.) They must be made after the agreement is perfected. 

(4.) They must be made to be expended in the cultivation of 
the crop during that year. 

(5.) The lien must be on the crop of that year, made by reason 
of the advances so made. Jbid. 


3. It is not necessary to the regularity of a summary procecding 
for the enforcement of an agricultural lien under the statute, 
that a summons should be issued tothe defendant. Thomas v. 
Campbell, 787. 


AMENDMENT. 

1. The power of amendment extends only so far as to make the 
record speak the truth; and the record cannot be so amended, 
as to show what ought to have been done, but only what as 
done. Wolfe v. Davis, 597. 


2. It is not error for the court below, in an action for unliquidated 
damages, to permit the plaintiff to amend his complaint, by 
decreasing the amount claimed, to a sum less than five hundred 
dollars, in order to oust the jurisdiction of the United States 
Courts. Spiers v. Halstead, Haines & Co., 620. 


See Abatement, 3. 


APPEAL. } 

1. Where upon an appeal to this court, it appears that the appellant 
has failed to prepare and serve upon the appellee a statement 
of the case, within the time prescribed by the statute, and ob- 
jection is taken by the appellee on that ground, the appeal will 
be dismissed, unless there has been a waiver of the irregularity. 
Upon a motion to dismiss the appeal in such case, this court 
cannot hear contradictory evidenee, and the motion will be 
allowed if the waiver is denied, unless it appear from the affi- 
davits filed by the appellee, that there has been such a waiver. 
Adams v. Reeves, 106. 

2. If in such case there be a waiver, and the parties fail to agree 
upon a statement of the case upon appeal, and the presiding 
Judge goes out of office before settling the case, the only 
remedy is, to remand the case for a new trial, Ibid. 


3. It is not sufficient for a defendant, for the purpose of perfecting 
an appeal from the judgment of a Justice of the Peace, to the 
Superior Court, to show that when the case was called for trial 
on the 3d of October, 1874, it was continued at the instance of 
his co-defendant until the 16th day of the same month; that 
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on the said 3d of October, another case in which he was also 
defendant, and which izvolved the same merits, was tried and 
judgment rendered agaiust him, from which judgment his at- 
torney appealed; and that then and there, in the presence of 
the plaintiff, his attorney gave notice to the Justice, that if 
neither his client nor himself could be present at the trial on 
the 16th, and if judgment should be rendered in favor of the 
plaintiff, he requested the Justice to make this entry: ‘* An 
appeal prayed by the defendant H alone, and granted as to 
him.”’ That he did not know whether the plaintiff heard this 
notice ornot. The requirements of the State regulating ap- 
peals are plain and simple, the neglect of which should no 
longer receive the indulgence of the courts. Green v. Hobgood, 
234. 


4. Where, upon an appeal to this court from the judgment of the 
court below, upon an indictment for murder, no error is as- 
signed, and the court, aftera careful examination of the record, 
is unable to discover any error, the judgment of the court 
below must be affirmed. Staie v. Powell, 270. 


5. Where, upon an appeal to this court, it appears that the subject 
matter of the action has been disposed of, and the only matter 
involved is a question as to costs, the appeal will be dis- 
missed. State v. Rich. & Dan. Railroad Co., 237. 


6. An appeal does not lie from the Superior to the Supreme Court, 
upon the refusal of the Judge below to pass upon the compe- 
tency of evidence and its materiality, especially before the 
the trial. Wallington v. Montgomery, 372. 


7. When an appeal from the Superior Court is perfected, the Judge 
below has no farther jurisdiction of the matter. McRae v. 
Comm'rs of New Hanover, 415. 


8. Where, upon an appeal to this court, the appellant fails to pre- 
pare a case and serve it upon the adverse party, as required by 
the provisions of the Code of Civil Procedure, ‘* the liberal prac- 
tice among the members of the bar in this district,”’ in such cases, 
is not sufficient ground to warrant a writ of certwrari. Wilson 
& Shober v. Hutchinson, 432. 


9. Itiserror in the court below, to grant an appeal from the 
refusal of his Honor to grant a motion made by defendant, to 
dismiss the proceedings; an appeal thus improvidently granted 
will be dismissed in this court. Mitchell v. Kilburn, 483. 


10. When a motion to dismiss the proceedings is overruled below, 
his Honor should proceed with the trial, leaving the parties to 
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save their rights by exception; so that when final judgment is 
rendered, the appeal will present to this court, the questions 
raised upon the trial, as well as the motion to dismiss. bid. 


11. Where, upon an appeal to this court, no error is assigned, and 
there is no error apparent upon the record, the judgment of 
the court below will be affirmed. Swepson, to the use of Clayton 
v. Summey, 551. 

12. A motion to dismiss an appeal, because it does not appear that 
a case had been made and served as prescribed by the Code of 

Civil Procedure, will not be granted, when an opposing counsel 
states on oath, in this court, that all the requirements of the 
C. C P. were complied with in the court below. Kirk v. Barn- 
hardt, 653. 


APPRAISERS. 

1. The appointment of appraisers to assess damages, &c., by the 
County Commissioners, upon the petition of the Flat Swamp, 
Lock’ Creek and Evan’s Creek Canal Company, under the pro- 
visions of the act of 1871-’72, (in which is incorporated the 
first eleven sections of the act of 1869-°70, Battle’s Revisal, 
chap. 39,) is net a judicial act. In erder to have that char- 
acter, an act must determine a case in controversy between 
parties. or be a judgment affecting the title to property. 
Therefore, the act is not unconstitutional. Flat Swamp, Lock’s 
Creek, &e., Canal Co., v. McAlister, 59. 

2. The plaintiff in such proceeding can only enforce the lien 
acquired by the return of the appraisers, by carrying the whole 
proceeding by writ of certiorari into the Superior Court, and 
obtaining a judgment thereon. The County Commissioners 
cannot render judgment thereupon. did. 

3. A Justice of the Peace has no jurisdiction to enforce such lien, 
where the amount is less than two hundred dollars; his judg- 
ments ure necessarily personal, and enforceable on all the pro- 
perty of the debtor, and not in rem. Such a lien is not a 
personal debt, but a lien upon the land benefitt which is 
the only security therefor. bid. 


APT TIME. 
See Bankrupt, 1, 2. 


ARREST. 
An affidavit stating ‘‘that the defendant las disposed of jis prop- 
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erty, with the intent to defraud his creditors, in this, that al- 
though he has received from the plaintiffs alone, over $7,000 
in specie, and $7,289.33 in currency, and from the plaintiff F, 
the further sum of $300, currency, he has net paid any of his 
creditors, unless to a very inconsiderable amount, and that he 
owes debts exceeding the sum of $3,000, is insufficient, and 
will not justify the arrest of the defendant. Smith v. Gibson, 
684. 


See Affidavit, 2; 
Evidence, Crim. 1. 


ASSAULT AND BATTERY. 


1. A threat to use a deadly weapon, with a present power to do so, 
is justifiable in the protection of the property of the defendant, 
where it appears that no battery was committed and the defen- 
dant did not use the weapon for any other purpose than the 
actual pretection of his property. State v. Yancey, 244. 

2. Where the jury return a verdict of ‘‘guilty of shooting,” upon 
an indictment for an assault and battery, drawn in the usual 
form, judgment will be arrested. State v. Hudson, 246. 

3. Whether, if the bill had charged that the assault was made, by 
shooting at the prosecutor, the verdict could be sustained, 
Quere? Ibid. 


See Pleading, 2. 


ASSAULT WITH INTENT TO COMMIT RAPE. 
See Evidence, (Crim.) 6. 


ASSENT. 


See Account; 
Courts of Probate, 3, 4. 


ASSIGNEF., 


See ABatement, 2s 
Action, 1; 
Bills, Bonds, &c., 3, 4; 
Contract for sale of land. 


ATTORNEYS. 
This court will never interfere between attorney and client in mak- 
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ing allowance for professional services, although there may be 
a fund in the keeping of the court. Mordecai v. Devereux, 673. 


See Appeal, 3, 8; 
Insurance (Fire) 2. 


BAILMENT. 


See Agreement, 2; 
Larceny. 


BANKS. 
1. Under the charter of the city of Greensboro’, the Commissioners 


thereof have the power to tax the stock of the Bank of Greens- 
boro. Bank of Greensboro’ v. Comm'rs of Greensboro’, 385. 


2. National Banks are subject only to the penalties prescribed by 
the U. 8. Banking Act, for taking usury. Merchants’ & 
Farmers’ National Bank of Charlotte v. Myers, 514. 


See Bills, Bonds and Prom. Notes, 1. 


BANKRUPT. 

1. Apt time sometimes depends upon lapse of time, as where a 
thing is required to be done at the first term, or within a given 
time, it cannot be done afterwards, But it more usually refers 
to the order of proceeding, as jit or suitable. 


Hence, where a defendant filed a petition for a recordari, to remove 
a case from a Justice’s to the Superior Court, and during the 
pendency thereof, and before motion in the Superior Court 
to place the case upon the trial docket, the defendant obtained 
his discharge in bankruptcy : Held, that the defendant had not 
been guilty of laches because two years had elapsed since his 
diseharge, before making said motion, and praying to be al- 
lowed to plead such discharge. Pugh v. Fork, 383. 


2. No time is prescribed within which a discharge in bankruptcy 
is to be pleaded. If it is done in proper order, it makes no 
difference whether the time be long or short. JDid. 

BILLS, BONDS AND PROMISORY NOTES. , 

1, A County Court borrowed money of a bank, to aid the rebellion: 
Held, that it was not the duty of the County Court to pay the 
debt; nor could the bank have made the county pay it. Sub- 
sequently the County Court borrowed the money to pay this 
bank debt: Held, that the county was not bound, either on the 
bond given, or on any implied contract, to pay the same, as it 
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might have been, if the money had been applied to some legi- 
timate object, as to support the poor, and such like. Davis v. 
Commissioners of Stokes, 374. 





2. The condition ofa bond to pay the amount sued for, ‘‘ whenever 












an issue now pending in the Superior Court of Law of Gran- 
ville county, between J. H. L., plaintiff, and A. D., defendant, 
is decided in favor of said plaintiff in said issue,” is literally 
fulfilled, when the said suit is compromised and the plaintiff, 
upon the payment of a certain sum, was to have judgment en- 
tered in his favor; and upon such compromise the obligee in 
said bond is entitled to recover. Kittrell v. Hawkins, 412. 


3. A voluntary assignment of a >romisory note, without considera- 









tion and for the benefit of the assignor, has no legal effect ex- 
cept to constitute an agency to collect; and such assignee, not 
being the real party in interest, cannot bring a suit on such 
note in his own name. Abrams v. Cureton, 523. 


4. A written contract as follows, to-wit: ‘‘I do hereby agree to re- 













ceive as agent or assignee the notes above described, upon the 
following conditions and terms, viz: If I can collect the said 
notes or any part thereof, Iam to pay over the same to John 
Bankston Davis, retaining to myself a reasonable compensation 
in these notes for my services,” and the notes alluded to were 
also endorsed, ‘‘I assign the within nete to B. 8. A. (the plain- 
tiff) for value received,” is not such an assignment as will jus- 
tify the assignee in bringing suit in his own name. JTbid. 


5. A assigned to B a portion of a note, specifying the sum assigned ; 










subsequently A assigned to C another part of the same note, 
likewise designating the same: Held, that B took the sum as- 
signed to him in severalty, and was entitled to be paid out of 
the proceeds of the note, before C could claim any part there- 
of. Etheridge v. Vernoy. 800. 


See Action, 3, 4. 











Married Women, 3, 4. 
Syreties, 1, 2. 
Sheriffs, 2. 3. 

Tender. 

Taxes, &c., 5. 


CANCELLATION OF DEEDS. 





See Slaves, (Purchases by) 1, 2. 
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CERTIORARI. 
See Appraisers, 2; 
Appeal, 8; 
Habeas Corpus. 


CLAIM AND DELIVERY OF PERSONAL PROPERTY. 

1. If a person bestows his labor upon the property of another,. 
thereby changing it into another species of article, (as if corn 
be made into whisky, &c., ) the property is changed, and the 
owner of the original material cannot recover the article in its 
altered condition, but is only entitled to its value in the shape 
in which it was taken from him. Potter v. Mardre, 36. 

2. In an action for the claim and delivery of personal property, the 
issuing of a summons is necessary to give the Clerk jurisdic- 
tion to make the order to the sheriff, requiring him to take 
such property and deliver the same to the plaintiff, and an order 
to that effect without such summons, is no justification to the 
sheriff or the defendant for any action in the premises. Ibid. 


CLERK OF THE SUPERIOR COURT. 


See Execution ; 
In forma pauperis, 2. 


COLLECTOR. 
See Lease. 


CONDITION. 
See Bills, Bonds, &c., 2. 


CONFEDERATE MONEY. 


See Guardian and Ward, 7; 
Payment ; 
Tender ; 
Taxes, &c., 11. 


CONSIDERATION. 
See Deed, 8. 


CONSTITUTION. 
See Appraisers, 1; 

Construing Public Acts, 1, 2; 

51 
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CONSTITUTION. 
See Homesteads, &c., 5, 7; 
Private Acts, 1, 2; 

Townships ; 
Taxes, &c., 6, 7, 8. 










CONSTRUING PUBLIC ACTS. 
1. Whenever an act of the Legislature can be so construed and 
applied as to avoid conflict with the Constitution, and give it 
the force of law, such construction will be adopted by the 

court : 
Hence, in section 158, chap. 32, of Battle’s Revisal, which 

; reads, ‘*‘If any person shall wilfully fell any tree, or wilfully 

: put any obstruction, except for the purpose of utilizing water 

i as a motive power, in any branch, creek, or other natural pas 
sage for water, whereby the natural flow of water through 
such passage is lessened or retarded, or whereby the naviga- 
ition of such course by any raft or flat may be impeded, de- 
Jayed or prevented, the person so offending shall be guilty,” 
.&e., the disjunctive conjunction, or, in the latter portion 
thereof, between the words ‘‘retarded” and ‘‘whereby,” 
should be read as and, thus making such section read, ‘‘If 
any person shall wilfully fell any tree,” &c., ‘* whereby the natu- 
ral flow of the water, &c., ‘‘is retarded, and whereby the 
navigation of such course by any raft or flat may be impeded,” 
dc. State v. Pool, 402. 

2. Such a change of words is consistent with the rules of construc- 
tion, and divests the said section of all constitutional objec- 
tions, and it becomes consistent with law, reason and public 
policy. Ibid. 
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‘CONTINUANCE. 
See Judge of Superior Court, 1. 


‘CONTRACT. 

1. Where one violates his contract, he is liable only for such dam- 
ages as are caused by the breach; or such as being incidental 
to the act of omission or commission, as a natnral consequence 
thereof, may reasonably be presumed to have been in the con- 
templation of the parties at the time the contract was made: 

Therefore, where A contracted to furnish B a boat at a specified 

time, to be used by B in conveying excursionists to and from 
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different points in Beaufort harbor—an excursion train being 
expected to arrive at such specified time—in an action against 
A for damages on account of the breach of his contract: Jt was 
held, That the measure of damages would be what a boat like 
A’s would be worth at such time, if he (A) knew of the excur- 
sion and the use to which B intended to put the boat. And in 
arriving at that value, the jury might consider the capacity of 
A’s boat, state of the weather, &c. Mace v. Ramsay, 11. 


2. Held further, That evidence was admissible to show that the 


plaintiff had engaged enough passengers for this boat and his 
other boats on the occasion. Jbid, 


3. The intestate of the plaintiff contracted with the agent of the 


defendant for the insurance of his life. The agent agreed to’ 
insure his life for a period of six months, in the sum of five 
thousand dollars, in consideration of the payment of the sum 
of fifty dollars. The intestate paid to the agent forty-five dol- 
lars. No written application for a policy was ever made, and 
no policy was ever issued. The balance of the fifty dollars 
was never paid, and no reason was assigned for the failure 
to pay the same. Upon a demurrer to the complaint: Jt was 
held, that the plaintiff was not entitled to recover. Barnes v. 
Piedmont & Arlington Life Insurance Co., 22. 


4. A and B entered into a parol contract for the sale and purchase 


of a town lot, B agreeing to pay two hundred and fifty dollars 
for the same within two years; B took possession and put im- 
provements thereon to the value of one hundred and fifty dol- 
lars. When the purchase money became due, A tendered a 
deed and demanded payment. B was insolvent and failed to 
pay. Ina suit to recover the possession, A claimed the lot 
without any allowance to B for his improvements; B demanded 
pay for the same: Held, that the court below did not err in 
giving the possession of the said lot to A without any payment 
to B for his improvements: Held further, that B might have 
sold his interest in the let and retained of the sum the same 
sold for, all in excess of the just demands of A. Long v. Fin- 
ger, 502. 


5. When one person renders services to another, the law im- 


plies a promise to pay what the services are reasonably worth. 
The relation of grand-daughter and grandfather existing be- 
tween the plaintiffjand the intestate of the defendants, does 
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not rebat the presumptiun so as to throw upon the plaintiff the 
onus of proving a special contract. Hauser v. Sain, 552. 
See Bills, Bonds, &c., 1, 4; 
County Courts, 1; 
Married Women, 1, 2; 
Scale of Depreciation ; 
Stat. Limitations, 2, 4; 
Tender; 
Title. 















CONTRACT FOR THE SALE OF LAND. 

1. In order to remove a contract for the sale of lands from the op 

eration of the statute of frauds, there must be a writing signed 
by the party to be charged therewith, or by his agent thereto 
lawfully authorized, containing expressly or by implication all 
the materials of the contract. 
Therefore, where B bid off a tract of land at an auction sale, 
and the auctioneer immediately went te his office, some two 
hundred yards distant, and in the absence of B begin to pre- 
pare a deed, and had reached the habendum, when B came in 
and informed him that he would not comply with his bid; in 
an action brought by A, the owner of the land sold at auction, 
to recover the amount of B’s bid: Jt was held, that the require- 
ments of the statute had not been complied with, and the 
plaintiff was not entitled to recover. Gwathney, Dey & Co. v. 
Cason, 5. 

2. Where one contracts to sell a well known tract of land described 
by metes and bounds, for a specified sum, and in the deed 
therefor subsequently executed, adds a strip (the locus in quo,) 
to the land sold, without further consideration, it is fraudulent - 
to the grantor’s creditors, and no title to such added strip 
passes to the grantee. McCanles v. Reynolds, 301. 

8: Any one who has acquired the rights of a deceased person, 
whether by his deed or the deed of a ‘sheriff, who is authorized 
to make it for him, is an assignee within the meaning of sec- 
tion 348, of the Code of Civil Procedure, and no distinction is 
made between a voluntary and an involuntary assignee. J did. 































COPARTNERS. 

1. If adefendant, a (co-partner,) who is called on for an account, 
pleads a release, either in full or partial, or matter which in 
law amounts to a release, or pleads an account stated 

between the parties, either of all the partnership dealings, or 
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iff the up to a certain date, and these matters are put in issue by a 

L replication, the issues must be found by a jury before the right 
to the account can be determined; or if the release or account 
stated were only partial, before the extent of the account to 
which the plaintiff is entitled can be determined and the form 
of decree ascertained. Smith v. Barringer, 665. 

2. To exonerate such defendant from accounting prior to a certain 
date, it is not sufficient therefor that he should state in his 
answer, that on that day the plaintiff ‘called upon him for a 
dissolution and final settlement of the firm affairs;” and that 
the plaintiff at the same time signed a receipt, which cannot be 


tend construed with any certainty as purporting to release the prior 
indebtedness of the defendant, when there is no such averment 

hereto : , . 

age in such answer of a release, or of accord und satisfaction, or of 
an account stated and agreed to, Ibid. 

es COSTS. 

; ae 1. The Act of 1874-75, chap. 200, sec. 2, which provides ‘‘that no 

a in part of the costs, upon any of the indictments under considera- 

‘a: in tion,” (failing to list the poll,) ‘‘shall be taxed against the 

: lon county,” repeals the general law, making the county liable in 

ile: cases where a nol. pros. is entered. Bunting v. Commissioners 

d the of Wake, 633. ; 

Co. ¥ 2. Where in an action for the recovery of land, the defendant, upon 
affidavit, is allowed to defend the action without giving se- 

: curity for costs, he is neither exempted from paying costs, if 

tibed + . , ie : 

Sean judgment be rendered against him, nor from recovering costs. 

om) Lambert v. Kinnery, 348. 

ial See Appeal, 5; 

atrip Witnesses, 2, 3. 

COUNTY COMMISSIONERS. 

aaa See Appraisers, 1, 2. 

8ec- 

on is COUNTY COURTS. 

bid. 1. Acontract for the loan of money made by the late County 
Courts for the support of the paupers in their respective coun- 
ties, was ultra vires, and therefore void. Daniel v. Commis- 

unt, sioners of Edgecombe, 494. 

oh in 2. The denial of the power of a municipal corporation to borrow 

ated money, is not inconsistent with an admission of its power to 
contract debts for legitimate purposes: 
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Therefore, where a County Court, in 1864, had purchased supplies 












for the support of the poor, and to pay therefor and purchase 
other necessary provisions, borrowed money of the plaintiff: 
It was held, that the plaintiff was entitled to be subrogated to 
the rights of the creditors whose debts he paid, and recover 
as their substitute the value of what he paid, as upon a quan- 
tum meruit, according to the legislative scale. Ibid. 


See Bills, Bonds, &c., 1. 


COURTS OF PROBATE. 
1, Any judgment rendered in a Court of Probate, is only binding 











on the parties to the action: Therefore, where the plaintiff, 
one of ten distributees, alone sued the defendants, Adm’rs, &c., 
it was irregular for that Court to do more than to adjudicate 
the rights of the parties before it, and give the plaintiff a several 
judgment for the amount of the estate due him. (See case, 70 
N. C. Rep. 565, and 71 N. C. Rep. 427.) Williams v. Wiil- 
liams, 1. F 


2. The Court of Probate has exclusive jurisdiction of proceedings 






for the recovery of legacies and distributive shares of estates. 
Hendrick v. Maysield, 626. 


3. When, however, a specific pecuniary legacy has been given, and 











has been assented to by the executor, it becomes a debt, and 
must be recovered by action brought to a regular term of the 
Superior Court. Ibid. 

4. No assent, however, of an executor to a residuary legacy, 
uncertain in amount, which is to be ascertained by an account 
to be taken, will deprive the Probate Court of its appropriate 
jurisdiction. Nor will the payment of a part of a legacy, leav- 
ing a balance unpaid, have that effect. Ibid. 


See Orphans, 1, 2, 3, 4. 





COVENANT. 
See Surety, 3. 






DAMAGES. 
1. The rule for the assessment of damages to lands taken for rail- 










road purposes, with regard to the benefit to the land arising 
from the construction of the road, as settled in this State, is: 
The jury shall not deduct from, or set off against, the damages 
special to the land, a part of which is taken, any benefits aris- 
ing from the railroad under construction, which are common 
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to the owner and all other persons in the vicinity; but may 
deduct or set off any benefit peculiar tothe land. Ral. & Aug. 
Air Line R. R. v. Wicker, 220. 


2. The owner is entitled to recover, for the expense of any addi- 
tional fencing of cultivated lands, made necessary by reason of 
the construction of the road; but as he is not required by law 
to fence uncleared or uncultivated land, and the expense of 
fencing such, should it at any future time be eleared or culti- 
vated, is too remote and uncertain to be estimated, the 
same should not be taken into consideration. bid. 


3. If, by the construction of the road, water be ponded upon the 
land, the owner may recover damages if the ponding be the 
result of the obstruction of a natural or artificial drain way : 
otherwise, if the ponding be the result of an alteration of the 
previous grade of the land, caused by the construction of the 
road bed. Ibid. 


4. The danger that the cars of the railroad company may injure the 
cattle of the land owner without negligence, is not peculiar to 
the land owner, a part of whose land is taken, but common to 
all who own cattle near the line of the road; and as the owner 
is not required to abate the damages to his land, on account of 
any benefit he may derive from the road in common with adja- 
cent land owners, he is not entitled to be compensated for any 
damages which are in like manner common. Jbdid. 


5. A purchased from B in New York, goods to be shipped at a 
specified time; the goods were not shipped until a month after- 
wards, during which time they had depreciated in value twenty 
per cent.: Held, 


(1.) That the goods having been paid for, and A’s receiving 
and selling the same after they did arrive, constituted no 
waiver of his right to 1ecover damages: and 

(2.) That the measure of damage in such case, is the difference 
in the market value of the goods, at the place of delivery, at 
the time they were to have been delivered, and that value 
upon their arrival. Spiers v. Halstead, Haines & Oo , 620. 

6. The damage to the plaintiffs’ land, caused by the flooding of 
water upon it and sobbing it, from the dilapidated condition of 
defendants’ canal, may be estimated by comparing the produc- 
tiveness of the land when flooded, with its productiveness 
when not so flooded. Spilman v. Roanoke Nav. Co., 675. 


7. An action to recover such damages is not barred by the Statute 
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of Limitations, although the first fiooding occurred more than 
three years before the suit is brought. bid. 


See, Amendment, 2. 


Appraisers, 1. 
Contract, 1. 
Insurance, (Fire.) 
Nuisance. 


DEADLY WEAPONS. 


See Assault and Battery, 1, 2, 3. 


DECLARATIONS. 
Upon the trial of an indictment for robbery, declarations made in 


DEED. 


the absence of the prisoner, charging him with the offence, 
were given in evidence by the prosecuting witness without ob- 
jection. The State also offered to prove the declarations by the 
person to whom they were made, and, upon objection, the evi- 
dence was ruled out. It was in evidence that the prosecutor 
was under the influence of liquor at the time of the alleged 
robbery: Held, That it was not error in the court below to 
charge the jury that although the declarations of the prosecu- 
tor, that the prisoner had taken his watch, being made in his 
absence was no evidence that the prisoner had taken the watch, 
yet they might consider it a circumstance to show, that the 
witness was not so much under the influence of liquor as not to 
be conscious of all that took place. State v. J. Q. Bryant, 351. 


See Admissions, &c., 1, 2. 


1. A deed from A to B conveying atract of land, ‘‘the waters of a 


dam giving twelve feet over the wheel to establish the line,” 
does not convey a right to pond the water upon another and 
different tract of A., distant three-quarters of a mile from the 
land conveyed, and separated therefrom by the lands of another 
person. Especially is this so where the parties to the deed had 
no idea, and were, in fact, surprised that the dam would pond . 
the water upon the second tract. Foster v. Parham and Boyd, 
92. 


2. Such deed works no estoppel as to A, to prevent him from re- 


covering damages for the injury arising therefrom. J bid. 


8. A limitation by deed of ‘‘a tract or parcel of land lying and 





being in the upper part of the C. L. tract, which we have 











than 











INDEX. 825 





drawn agreeable to the division that has been made, and if said 
division shall not stand, the understanding is that we sell all 
the right, title and claim that: we have in the lands of L. R.., 
deceased, unto the said W. B. of the second part, and by these 
presents hath bargained and sold and conveyed our land or 
right aforesaid, which we do warrant and forever defend. And 
we, T. P. and E. P., his wife, doth for themselves, their heirs 
and assigns forever, clear of all encumbrances whatsoever,” &c., 
is clearly intended to convey, and does convey, an estate in fee 
simple to the bargainee. Allen v. Bowen, 155. 


4. In an action by a distributee against an administrator, seeking 
to cancel a deed releasing the pfaintiff’s interest in the estate of 
the intestate to said administrator, on the ground that the deed 
was obtained under false and fraudulent misrepresentation, &c., 
evidence is admissible, to show that the administrator (the de- 
fendant) on the day preceding the execution of said deed by 
the plaintiff, obtained a similar deed from another distributee 
of the intestate by like false and fraudulent misrepresentations 
and concealment. Chappell v. Butler, 459. 


5. Where the jury, in response to issues submitted to them, found: 
That the defendant did make false and fraudulent misrepre- 
sentations, and did fraudulently conceal facts and circum- 
stances from the plaintiffs, and did exercise undue influence to 
secure the execution of such deed; and that the plaintiffs exe- 
cuted the same by reason thereof: Held, that there was no error 
in the judgment of the court below, directing said deed to be 
delivered up to be cancelled, and declaring the defendant to be 
a trustee of the plaintiffs, as to their interest in the estate of 
the intestate; and that the judgment must be affirmed. bid. 

6. A deed cannot be used to support a title until the same is proved 
and registered; and if a deed be lost, which has never been 
proved and registered, no legal title vests in the grantee. 
Triplett v. Witherspoon, 475. 

7. Twenty-five acresof the northside of atract of land, containing 
one hundred and twenty-nine acres, of an irregular figure, and 
bounded by eight lines, all straight, and with definite courses 
and distances, can be ascertained and cut off with mathematical 
precision. Stewart v. Salmonds, 518. 


8. A deed as follows: ‘*This deed witnesseth that I, J. H., have 
this day sold, and by these presents do convey, unto G. R. one- 
sixteenth part of my half of all the mineral contained in a 
certain tract of land, &c. This deed, therefore, is, that I con- 
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vey unto the said G. R. and his heirs and assigns forever, one 
sixteenth part, &c,”’ shows upon its face that the grantor in- 
tended to convey the mines and minerals in and upon said land, 
and the word ‘‘sold,” in the connection in which it is used, ez 
vi termini, imports a valuable consideration, and rebuts the 
presumption of a resulting use to the grantor, which would de- 
feat the operation of the deed. Reaves v. Ore Knob Copper Co., 
593. 

See Agricultural Lien, 1. 

Contract for Sale of Land. 

































DEED OF TRUST. 


The creditor who takes a deed of trust, stands in the shoes of the ° 
debtor, and takes subject to any equity binding the lands in 
the hands of the debter. Small v. Small, 16. 


DEVISES. 


1. Where a testator devised the one-half of a house and lot to A, 
and the other half to B, to be held to her separate use for life, 
and at her death to go to her children, ‘‘or the proceeds of 
said lot, if the same should ever be sold, to be held for the 
benefit of her children, the said B receiving the annual interest 
of said proceeds.” The land having been sold: Jt was held, 
That B was not entitled to have the value of her life interest in 
the fund assessed according to the annuity tables, and paid 
over to her at once, as that would defeat the trust and the ex- 
press provisions of the will. Williams and wife, ex parte. 68. 


2. It was further held, That the fact that the money was only bear- | 
ing six per cent. interest, and that B desired to use it in the 
improvement of a farm, was not a sufficient ground to warrant 
the interference of the court. bid. 


See Partition. 


DISCRETION. 


See Executors and Administrators, 2; 
Guardian and Ward, 5, 7; 
Judge, Superior Court, 1. 


DISTRIBUTEE. 
See Deed, 4. 
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DRAINING LANDS. 


1. An owner may not use his property alsolutely as he pleases; his 
dominion is limited by the eee ** sie utere tuo ut alienum non 


ledas.” re 
‘ ae 7 ieee of 


Therefore, in the abomes of a license or grant, the 

land has no right to diverta stream of water flowing through 
his land from its natural course, so as to discharge it upon the 
land or into the ditches of a lower land owner, to his damage; 
and where it appears with reasonable probability that a de- 
fendant is about so to do, it is error in the court below to va- 
cate an injunction restraining him therefrom until the hearing 
of thecause. Porter v. Durham and Brown, 767. 


2. An ownerof land is obliged to receive upon the same the sur 
face water which falls on adjoining higher lands, and which 
naturally flows thereupon. When the water reaches his land 
he may collect it ina ditch and carry it to a proper outlet, but 
he cannot raise any dyke or barrier whereby it will be inter- 
cepted and thrown back on the lands of the higher owner; 
neither can the higher owner artificially increase the natural 
quantity or course of the surface water, by collecting it in a 
ditch and discharging it upon the servient land, in a different 
manner from its natural discharge. Ibid. 

8. Where the right to an easement is claimed by long enjoyment 
from which a grant is presumed, the grant presumed is for the 
precise right which has been enjoyed. | 
Therefore, long enjoyment of one ditch raises no presumption 
of a grant of the right to use another ditch, differing there- 
from in any appreciable degree, either in locality or dimen- 
sion. Ibid. 


EASEMENT. 
See Draining Lands, 3. 


ENDORSEK. 
See Action, 4. 


EQUITY. 
1. Equity will not interfere to enforce a contract founded in frand; 
certainly not against a purchaser for value, but will leave the 
parties to their legal rights. Triplett v. Witherspoon, 475. 


2. As the jury is the tribunal, whose peculiar province it is to try 
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issues of fact, their finding, though not conclusive in a Court 
of Equity, will, as a general rule, be adopted as the finding of 
the court, when issues have been submitted to a jury under the 
direction of the court. Humphreys v. Ward, 784. 


ERROR. 
See Appeal, 4, 9, 11; 
Evidence, 1, 2; 
In forma pauperis, 3; 
Injunction, | ; 
Judge’s Charge, 3. 


ESTOPPEL. 


See Deeds, 2; 
Title to land. 


EVIDENCE, (CIVIL CASES.) 

1. The exclusion of evidence of parol promises to pay a debt, oth- 
erwise barred by the Statute of Limitations, when a right of 
action had accrued to the plaintiff, before the adoption of the 
Code of Civil Procedure, is error in the court below, and en- 
titles the party offering the same to a venire de novo. Faison v. 
Bowden, 43. 

2. Upona motion by the defendant for a new trial in an action for 
damages, it is not error for the court to refuse to hear the evi- 
dence of a juror, for the purpose of showing that in ascertain- 
ing the amount of damages, the jury did not consider that some 
of the property was probably damaged before the cause of ac- 
tion arose, there being no evidence to that effect. Bellamy v. 
Pippen, 46. 

3. In an action brought by the keepers of a public school to recover 
the amount due for the board and tuition of a student: J¢ was 
held, that the fact that the plaintiffs were conductors of a pub- 
lic school, and had advertised extensively the terms and regu- 
lations thereof, taken in connection with the fact that the de- 
fendant had sent his son to this school for one session, and also 
sent him a second session, was competent evidence for the con- 
sideration of the jury, as tending to shew that the defendant 
had notice of the terms and regulations, and had assented 
thereto. Horner & Graves v. Baker, 65. 


4. Since the adoption of the C. C. P., evidence is admissable in an 
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a Court action on a bond, to prove mistake or fraud in the considera- 
ling of tion thereof, for the purpose of reforming the bond in order to 
ler the show the amount justly due. 


Therefore, where a settlement was made between a creditor and 
debtor, the debtor giving several bonds for the balance due, 
some at one time and some at another, in an action on the bonds, 
mistake in the consideration having been alleged ly the ecfcn 
dant: Jt eras held, that the court below erred in ruling that un- 
less the defendant could show, not only the mistake, but in 
which particular bond the mistake was embraced, the mistake 
would not be allowed: Jt was further held, that fraud in the 
bonds would not render them altogether void. Hall v. Com- 
missioners of Guilford, 130. 

5. In an action to recover damages to land, caused by the defend. 
ants’ ponding water thereon in the Fall of 1873, it is compe- 
tent for the plaintiff, for the purpose of fixing the amount of 
damages, to show the diminished products of the lind in the 
Spring of 1874, as compared with the products of previous 


‘get years from the same land. Garrett v. Commissioners of Eden- 
f the ton, 388. 
Sin. 6. A shipped from Boston, Mass., in good order and condition a 
ane piano, to be delivered at Greensboro’, N. C. The piano was in 
good order whenit reached New York; and, nothing appearing 
to the contrary, it was also in like good condition when re- 
. for ceived by defendant’s agent, but was delivered at Greensboro’ 
— to A, greatly damaged: Held, that the burden of proving that 
tain- the piano was damaged on some other of the connecting lines 
red of road, and not their own, rested with the defendants, who, 
_ failing so to prove, are responsible to the plaintiff for the in- 
= jury done to his pinno. Dizon v. Rich. & Dan. R. R. Vo., 558. 
7. In an action for the recovery of land, evidence of long con- 
tel tinued possession and claim of a part of the locus in guo, con- 
was sisting of dry land, is no evidence of the possession of another 
ub- part of the locus in quo covered with water adjoining the same ; 
gu- and in the absence of such evidenca, the court below e.red in 
de- allowing the jury to find a verdict in favor of the defendant 
so as to the locus in quo covered with water. Clarke v. Wag- 
> ner, 791. 
ant 
- See Agreement, |, 2; 
Appeal, 3, 6; 
an Contract, 2; 
Deed ; 
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EVIDENCE (CIVIL CASES.) 
Damages ; 
Lost Deed; 
Religious Associations ; 
Wills, 1, 2; 
Witnesses, 4, 5, 6. 





EVIDENCE, (CRIMINAL CASES.) 

1. A prisoner under arrest, on his prelimimary examination, was 

told by the committing magistrate that ‘‘he was charged with 

selling stolen corn, and that if he wanted to tell anything, he 

could do so, but it was just as he chose: Held, that the 

statement then made by the prisoner, and reduced to writing 

by the magistrate, was not admissible in evidence on the trial 

in the fuperior Court, for the reason that the prisoner had not 

been cautioned as provided for in sec. 23, chap 33, Bat. Rev., 

and had not been sufficiently put on his guard. State v. Rorie, 
148. 

2. That the statement of the prisoner was in the nature of a denial, 
and not a confession, made no difference, and it was not for 
the State to say, that such declaration did not prejudice the 
prisoner’s case. Ibid. 

8. Where, upon the trial of an indictment for larceny, the only 
evidence against the defendant was: That when the witnesses 
for the State entered a still house where the stolen property 
(a hog) was found between eleven and twelve o’clock at night, 
‘*the defendant was lying on a pallet, apparently asleep, and 
it was not shown that he awoke during the time the witness 
engaged in a conversation with his co-defendants, each of 
whom charged the other with the larceny ;” and there was no 
evidence aliunde connecting the defendant with the larceny: 
It was held, That the court below erred in refusing to charge 
the jury that the evidence was not sufficient to warrant the 
conviction of the defendant. State v. Dishman, 217. 


4. Upon the trial of an indictment charging the defendant with 
the larceny of goods, the property of A, proof that the de- 
fendant was guilty of the larceny of goods, the joint property 
of A and B, isa fatal variance between the allegata and the 


probata. State v. Burgess, 272. 
5. It is not strictly regular to take the objection to such evidence, 


after the verdict, upon a motion in arrest of judgment; but 
where this court can see from the record that there was a fatal 
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variance hetween the charge and the proof, a venire de novo will 
be awarded. 

6. In an indictment for ‘‘ Assault und Battery with intent to com- 
mit a Rape,’’ the evidence of such intent being substantially 
the following: That very soon after the prosecutrix left the 
railroad, (and her companion, ) she heard the prisoner, a colored 
man, ‘‘holler’’ to her ‘‘to stop,” and saw him running after her, 
distant about seventy yards. The prosecutrix then began to 
ron ‘tas hard as she could,’ and was pursued rapidly by the 
prisoner, who ‘‘hollered” three times to her ‘to stop.” The 
prisoner was approaching her, until the road emerged from the 
woods into a lane; when he reached the mouth of the lane, and 
saw the dwelling-house of her brother in-law, he fled in the 
direction of the road and into the woods, &c.: Held, (by a ma- 
jority of the court,) that this was evidence of the intent 
charged, proper to be left to the jury, and that the prisoner was 
not entitled to a new trial, because the same had been submit- 
ted to the jury under the charge of the court. State v. Neely, 
425. 

7. Upon the trial of an indictment for larceny, it appeared that the 
officer who arrested the prisoner, in order to restrain him from 
violence, tied him; that shortly thereafter, the prisoner said 
to the officer, ‘‘If you will untie me, I will tell you all about 
it; and upon being untied, made certain confessions: Held, 
that in the absence of evidence tending to show that the tying 
was painful, and to be relieved of the pain, formed an induce- 
ment to his subsequent confession, the admissions made were 
competent evidence against the prisoner. State v. Cruse, 491. 


8. Upon the trial of an indictment for an assault by poisoning: 
Held, that the court below erred in admitting evidence tending 
to show that ‘‘the defendant’s house was a general resort for 
thieves.”” The State cannot put the defendant’s character in 
issue. State v. Hare, 591. 

9. Where upon the trial of such indictment, the witnesses for the 
defendant were swornand sent out of the court room: Held, 
that it was error to refuse to allow the defendant to examine 
a witness who was not present when the other witnesses were 
sworn and sent out, and came in during the trial, but did not 
hear the examination of the other witnesses. bid. 

10. A prisoner under arrest for stealing growing corn from a certain 
tield, may be compelled by the officer having him in charge to 
put his boot or shoe in a track found inthe field, for the pur- 
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pose of comparison; and the result of that comparison is ad- 
missible evidence on the trial of the prisoner for the offence. 
State v. Graham, 646. 


See Admissions, |, 2; 
Affray ; 
Declarations ; 
judge’s Charge. 


EXECUTION. 


1. The Clerk of the Superior Court is the proper person, and not 
the Judge in term time, before whom application is made upon 
proof, for an execution upon a judgment of over three years 
standing. The execution is returnable to the next term. Me- 
Reithan v. McNeill, 663. 


2. A sheriff may return an execution before the return term thereof, 
if it be satisfied, or if there can be no property found, out of 
which to satisfy the same. Whitehead v. Hellen, 679. 

See Homestead, &c., 2. 3; 
Sheriff’s Sale, 1, 2; 
Title. 


EXECUTORS AND ADMINISTRATORS. 


1. When an executor converts his real and personal estate into notes 
and money, so as to lead to a reasonabie apprehension that the 
assets are not sufficiently secure in his hands, it becomes the 
duty of the court, pending an action for an account and pay- 
ment of the assets, to provide by an order in the cause, that 
the executor give bond for the protection of the assets, and 
for the performance of the final decree, and upon his failure so 
to do, to appointa receiver. It is error to appoint a receiver 
in the first instance. Grayv. Gaither, 237. 


2. A bequest to the following effect, ‘‘I leave in the hands of my 
executor tu be hereinafter named, eight hundred dollars, to be 
by him applied, according to his discretion and as necessity 
may require, to the use and benefit of my daughter (the plain- 
tiff); and should he, my exccutor, deem it advisable to do so, 
he may invest the whole or any part of this amount in the pur- 
chase of land for the use of my said daughter, which land, if 
thus purchased, shall vest at her death in the heirs of her 
body, if any then living; but if not, in the next of kin, share 
and sharealike’’ &c., vests no discretion in the executor, ex- 
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cept to pay over the money as the legatee might need it, or to 
invest it in land for her benefit. McFarland v. McKay, 258. 
3. In an action against an administrator of an executor to have 
him declared a trustee of the plaintiff as to certain funds held 
by his intestate asalegacy to the plaintiff, the faet that he is 
only an administrator of the executor, and not the executor of 
the will, cannot avail the defendant as a defence against an ac- 
count of the fund, where it is admitted that the same is in his 
hands. Ibid. 
See Agreement, 4; 

Contract, 3; 

Courts of Probate, 1, 4; 

Deed. 


EXECUTION SALE. 

A purchaser at execution sale is affected with notice of all defects 
of title. If one purchase land at such sale as the agent of an-~ 
other, and the land be subsequently sold under execution for 
his individual debt, the purchaser having no actual notice of 
the agency, he acquires only the interest of the agent, and is to 
be deemed to have had notice: 

Therefore, where A purchased a tract of land at execution sale, as 
the agent of B, and subsequently the-land was sold under exe- 
cution against A: Jt was held, in an action brought against A 
to recover the land, that the court below did not err in refusing 
to charge the jury, that although they should find that A pur- 
chased as agent of B, yet if the plaintiffs bought without no- 
tice, and for value, they were entitled to recover. Richardson 
v. Wicker, 278. 


FALSE RETURN. 
See Sheriff, 1. 


FEES. 

Fees due officers of the court are vemed rights by law; and are not 
discharged when a defendant receives an unconditional pardon, 
after conviction and sentence, from the Governor of the State. 
State v. Mooney, 98. 


FORCIBLE TRESPASS. 


1. In order to constitute a Forcible Trespass there must be some 
demonstration of force as distinguished from mere words: as 
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by a display of weapons, or other outward signs of violence, 
or by numbers, which supply the place of violence, and are 
equally calculated to put in fear. State v. King, 177. 





‘2. Rails, when made up into a fence upon the land, become a part 
of the realty; and an indictment for Forcible Trespass to per- 
sonal property, in carrying them away, cannot be supported. 
State v. Graves, 396. 

See Landlord and Tenant, 2, 8. 


FORNICATION AND ADULTERY. 


See Indictment, 5. 


FRANCHISE. 
See Taxes, &c., 10. 


FRAUD. 
See Equity ; 
Evidence, 4; 
Guardian and Ward, 2. 


‘FRAUDULENT REPRESENTATIONS. 
‘See Deed, 5. 


FRAUDS, STAT. OF 
See Contract for the sale of land, 1, 2. 


GRAND JURY. 
See Practice (Crim.), 2, 3. 4. 


‘GREENSBORO’, CITY OF 
See Banks, 1. 


GUARDIAN AND WARD. 


1. Wnere a guardian purchased his ward’s land at a sale by the 
Clerk and Master, in a petition fer partition filed by himself,. 
and received a deed therefor, he holds the legal title to said 
land, subject to the equity of the wards of his paying the 
purchase money, as a condition précedent to his becoming the 
owner of it.. Small v. Small, 16. 


2. A judgment confessed (by the Guardian of one who is non 
compos mentis,) under the provisions of sections 325 and 326, 
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C. C. P., if the statement required be verified by the guardian, 
in the absence of fraud, is not irregular. McAden v. Hooker, 24. 


. Whenever the relation of guardian and ward is proved or admit- 


ted, either party has a right to an account, unless the action 
can be barred by the plea of insimul computassent, or a release, 
or the statute of limitations. Adams v. Quinn, 359. 


. Where the guardian is charged with fraud by his wards, the 


plaintiffs, in that, he sold certain lands whilst acting as guar- 
dian and never accounted for the proceeds, the plaintiffs are 
entitled to an answer to their complaint, and to a reference for 
an account. Ibid. 


. A guardian has power to exchange property of his wards, which 


he thinks hazardous, for other property; and if his discretion 
has been honestly exercised in the transaction, the courts will 
not hold him liable for the results. Freeman v. Wilson, 368. 


. Where a guardian received from an administrator a note on a 


certain person without surety, it was his duty at once to collect 
the same, or require the maker of the note, although a wealth y 
man, to secure it. If, instead of this, he exchanges said note 
for one payable to himself as guardian, also unsecured, he be- 
comes liable for the amount thereof. Ibid, 


In the exercise of a sound and honest discretion, a guardian 
was empowered, during the late’ war, to receive Confederate 
money for the rent of his wards’ land and the hires of their 
slaves, and disbursing the same for their support and eduea- 
tion. He might also receive payment of apparently solvent 
bonds and notes, in the same currency, if the amounts were 
similarly disbursed, or expended in the payment of taxes, and 
such like, without being liable to be charged therewith. bid. 


. A guardian should be charged with what he receives, and credi- 


ted with what he paid out, it not appearing that he collected 
anything prematurely, or kept on hand any unreasonable 
sum. Ibid. 


HABEAS CORPUS. 
The power to issue the writ of habeas corpus is denied to the Su- 


preme Court and any Judge thereof, or to the Superior Courts, 
by the express provision ef Bat. Rev., chap. 54, where the ap- 
plicant is detained by virtue of a final judgment of a court of 
competent jurisdiction. The application must be refused, 
even where it appears that the applicant is imprisoned in the 
State’s prison, and the sentence of the court is erroneous; and 
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the applicant, in default of appeal, must be left to his remedy by 
writ of certiorari. In re Schenck, 607. 


HEIRS AT LAW. 
See Lease. 


HOMESTEAD AND PERSONAL PROPERTY EXEMPTION. 


1. A recovers a judgment against B for $193, who subsequently 
obtains judgment against A for $60, upon a cause of action 
existing at the time of A’s judgment, but which was not 
pleaded as a counter claim. On a motion in the Superior 
Court, in which both judgments were docketed, to allow the 
judgment of B to be credited on that against him: Held, that 
A’s personal property exemption protected his judgment against 
B, from:any such proceeding; as it is, in the sense of Art. X, 
sec. 1, of the Constitution, final process. Curlee v. Thomas, 51. 


2. No levy of execution upon property or sale under the same, 
made subsequent to the ratification of the present Constitution 
of this State, and the Act of 1868, Battle’s Revisal, chap. 55, 
(known as the ‘‘ Homestead Law,”) will divest the right of the 
defendant in execution to a homestead; and it is immaterial 
whether the debt upon which judgment has been recovered 
was contracted prior or subsequent to the adoption of the Con- 
stitution and said Act. Edwards v. Kearsey, 241. 


8. A defendant in execution, whose homestead has been allotted to 
him by appraisers appointed by the sheriff, and who had ap- 
pealed to the township trustees from such allotment, and after- 
wards withdrew his appeal, expressing himself satisfied, will not 
be permitted, after the sheriff’s levy on the excess has been re- 
turned to court, by a motion in the canse, to set aside the levy 
and call in the execution, because one of the sheriff’s apprais- 
ers married a cousin of the plaintiff’s wife. Chambers v. Pen- 
land, 340. 


4. Such objection, to avail the defendant, must be made: in apt 
time to the sheriff; and if not allowed by the sheriff, it ought 
to have been taken advantage of in an application to the town- 
ship trustees; and if not allowed by them, it ought to have 
been taken advanatge of by a petition, as in other special pro- 
ceedings. Ibid. 

5. The title to the homestead is vested in the owner by the Consti- 
tution of this State, and no allotment by the sheriff is neces- 
sary to vest the title thereto. The allotment by the sheriff is 
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only fer the purpose of ascertaining whether there be an excess 
of property over the hemestead which is subject to execution. 
Lambert v. Kinnery, 348. 


6. The title to a homestead can be divested from the owner only in 
the mode prescribed by law, to-wit, by deed, with the consent 
of the wife evidenced by her privy examination. bid. 


7. The owner of a homestead can part with it only by the formali- 
ties prescribed by law. Such owner is not the only object of 
solicitude and care in our fundamental law; but the wife, if 
there be one, and children, if there be any, have rights in the 
homestead fixed by the Constitution, which cannot be divested, 
save in the manner prescribed by that instrument. 

Therefore, where a judgment was obtained on a promisory note, 
in which it was stipulated that ‘‘ the maker and endorser each 
hereby waive the benefit of the homestead exemption as to the 
debt evidenced by this note,” the maker of the note having at 
the time a wife and children: Jt was held, that no release of the 
right to the homestead was thereby effected, and that the same 
could not be sold under an execution issuing on said judgment. 
Beavan & Co. v. Speed,, 544. 


ILLEGAL CONSIDERATION. 


One who sold a horse to another, taking his note therefor, knowing 
at the time of the sale that the purchaser intended to use the 
horse in the Confederate army, or to swap him for one to use in 
the army, is not entitled to recover in an action upon the note, 
because the illegal consideration vitiates the same. Lewis v. 
Latham, 283. 


IMPROVEMENTS ON LAND. 
See Contract, 4. 


INDICTMENT. 


1. The provisions of the act of 1837, Bat, Rev., chap. 104, sec. 36, 
do not apply to Railroads, &c., constructed before the time of 
its passage. State v. Wil. & Wel. R. R. Oo., 148. 

2. The proviso to the 27th section of the chartcr of the Wilming- 
ton and Weldon Railroad Company does not require that 
company to make and repair bridges, made necessary by roads 
laid out subsequent to the construction of said railroad. Ibid. 


3. Upon the trial of an indictment under chap. 32, sec. 72, Bat- 
tle’s Revisal, (betting on a game of chance,) the jury returned 
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a special verdict, finding: At the time specifie@l in the indict- 
ment, there was kept a place on Wilmington street, in Raleigh, 
where there were sold, small oval shaped cards, with certain 
numbers on them; that there were also in a box a certain 
number of envelopes, containing each one card with a number 
on it. The party bought one of the cards, and was permitted 
to draw from the box an envelope; if the number on the card 
corresponded with any one of the numbers on the oval card, 
the purchaser got ten times the amount invested. The envel- 
opes and the oval cards were kept on a table at which the pro- 
prietor stood. The defendant bought and drew a card at the 
time specified in the bill of indictment. It was called a gift 
enterprise, and so licensed. Held: That the enterprise was a 
lottery, and the parties who sold the tickets were not indicta- 
ble under said section, and the purchaser thereof was not in- 
dictable at all, for the reason that the statute did not make it 
an indictable offence to purchase lottery tickets, State v. J. 
B. Bryant, 207. 


4. When an indictment is quashed, it is competent and proper for 


the court to require the defendant te give bail to answer the 
charge. Those against whom there is a well grounded sus- 
picioz of crime, should not be allowed to escape without an 
investigation. State v. Griffice, 316. 


5. An indictment for Fornication and adultery, charging that the 


defendants ‘‘did unlawfully and adulterously bed and co- 
habit together, and then and there did unlawfully commit for- 
nication and adultery, is amply sufficient, and ought not to be 
quashed. State v. Tally, 322. 


See Appeal, 4; 


Assault and Battery 2, 3. 


IN FORMA PAUPERIS. 


1. In granting an order for a person to sue in forma pauperis, it is 


sufficient compliance with the statute, Bat. Rev-, chap. 17, sec. 

72, for the presiding Judge to be satisfied by a certificate of 
counsel or otherwise, that the plaintiff has an honest cause of 
action on which he may rearonably expect to recover. Miazze 

v. Callowny, 31. 


2. Either a Clerk or Judge of the Superior Court may, in proper 


3. A party to an action or special proceeding in any and all courts, 





- cases, within the jurisdiction of said court, authorize a person 
to sue in forma pauperis. Sumner v. Candler, 265. 
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and before any and all persons acting judicially may be exam- 
ined as a witness on his own behalf, or in behalf of any other 
party thereto: 

Therefore, where a party is authorized by a competent tribunal, to 
sue in forma pauperis: it is error, to dismiss the action upon the 
ground that the application so to sue, is based upon the evidence 
of the plaintiff himself. did. 


INJUNCTION. 


1. The Judge below erred in granting an injunction, by which the 
persons in possession of the offices of Mayor and Aldermen of 
a city, and actually performing the duties of those offices, are 
restrained from all official acts. Campbell v. Wolfenden, 103. 


2. It is not sufficient to allege that the persons filling the offices 
were not regularly or rightfully elected; but it must also ap- 
pear that they are abusing or about to abuse their possession of 
official power to the public injury; and that the public will 
sustain no damage by the suspension for an indefinite time of 
all city government. J bdid. 


See Taxes, 3. 


INSURANCE, (FIRE) 
1. In case of the destruction by fire of a stock of goods which the 
defendant had insured for and on account of the plaintiff, the 


proper measure of damages against the defendant is the market 
value of the goods, (within the amount insured,) at the time 
and place of the fire. Fowler v. Old North State Ins. Co., 89. 

2. The failure of the plaintiff to call as a witness one who was 
his clerk at the time of such fire to prove the value of the 
goods, was a proper subject of remark by the counsel of the 
defendant, before the jury. The reasons of the plaintiff for 
not introducing the clerk, were also properly called to the at- 
tention of the jury, by his Honor, presiding. Jbid. 


INSURANCE, (LIFE) 
See Contract, 3. 


JUDGE OF THE SUPERIOK COURT. 
1. Granting or refusing a continuance in the court below, is in the 
discretion of the presiding Judge; and it would require cir- 
cumstances, proving beyond doubt, hardship and injustice to 
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induce this court to review the exercise of such discretion, if 
in any case it had the power to do so. 

Hence, where a case has been continued several terms, and a 
motion is made to continue it again, in the absence of the 
affidavit showing merits, this court will not review the de- 
cision of the court below, refusing a continuance. Moore v. 
Dickson, 423. 

2. It is competent for a Judge of the Superior Court to authorize 
the sheriff, or any other person, to take a recognizance from a 
defendant for his appearance at the next term, to answer, &c., 
his Houor having first fixed the amount of such recognizance. 
State v. Houston, 549. 


3. Although the recognizance authorized to be taken is put in the 
form of a bond, with conditions, signed and sealed by the de- 
fendants, yet it is valid as a recognizance. Ibid. 

See Appeal, 6. 7, 10; 
In Forma Pauperis, 2; 
Injunction, 1; 
/ Practice (Civil Cases,) 6. 


JUDGE’S CHARGE. 

1. Upon the trial of an indictment for larceny: J¢ was held, that it 
was not error in the court below to charge the jury, ‘‘That all 
the evidence introduced (the defendant having introduced no 
evidence) was intended by the State’s attorney to prove to them 
that the defendant feloniously stole, took and carried away, 

the money of A. R. & Son, charged in the bill of indictment, 
and that was the question for them to determine; that if the 
evidence satisfied them that he did, then their verdict should 

be ‘ guilty;’ but if the evidence did not so satisfy them, then 

their verdict should be ‘not guilty.’” State v. Childers. 


2. Where, upon the trial of an indictment for larceny, the court 
charged the jury: ‘‘To decide the case by the evidence alone; 
that on account of the color of the defendant, (who was a 
white man,) they should require no other or stronger proof to 
convict him, than they wquld if the prosecutor (who was a 
colored man) were on trial and the defendant were his prose- 
cutor. Thatthe proposition, ‘‘ that before the jury can convict 
on circumstantial evidence, they must be as well satisfied of the 
guilt of the accused, as if one credible eye witness had testi- 
fied to the fact,” was not a rule of law, but only an illustra- 
tion—all that was intended by the comparison, was to inform 
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te jury that they must be fully satisfied, beyond a reasonable 
doubt, of the guilt of the accused. Whenasingle eye witness 
swears to the fact of guilt, if the jury believe him, there is an 
end of the matter; while in many cases of circumstantial evi- 
dence, the mental operations are much more complex, and then 
the comparison might mislead instead of assisting the jury. 
In either case the jury must be fully satisfied. The expression, 
‘testimony of an eye witness,’ is more a fixed phrase in the law, 
than ‘reasonable doubt.’” And after the case had been sul- 
mitted to the jury and they were about leaving the box, the 
court further charged: ‘‘Gentlemen, you will tind whether the 
defendant is guilty on the first or second connt—that is, whether 
he is guilty of larceny, or of receiving the stolen goods, know- 
ing them to be stolen, if you find him guilty at all.” Jt was 
held, that there was no error in the matter of the charge. nor 
in the matter of submitting it tothe jury. State v. Norwood, 
247. 

3. It isnot error for a Judge of the Superior Court to refuse to in- 
struct the jury as asked by one of the parties in the cause, 
when such instruction is based upon a hypothetical state of 
facts, not alleged in the pleadings, or even appearing in the 
evidence. Johnson v. Bell, 355. 


See Insurance (Fire, 2. 


JUDGMENT. 


1. Where a sheriff, who by negligent delay in collecting an execu- 
tion, had rendered himself liable to the plaintiff, paid off the 
debt in his own exoneration, and took an assignment from the 
plaintiff to a third person in trust for himself: Held, that the 
judgment was not thereby extinguished, and nothing else ap- 
pearing, the assignee was entitled to an «lias execution there- 
upon, Heilig v. Lemly, 250. 








2. Where A confessed judgment in a Court of Justice of the Peace, 
in favor of B, upon a note, upon its face bearing interest at 
the rate of eight per cent., and the Justice gave judgment for 
the pricipal of the note, ‘‘ with interest from date,” and the 
judgment being sent to the Superior Court to be docketed, 
execution was thereon issued for the principal sum, ‘‘ with in- 
terest at 8 percent:’ eld, that there was no material vari- 
ance between the judgment as rendered and the transcript 
upon which the execution is based. Womble v. Little, 255. 


3. An irregular judgment rendered at one term may be set asidé 
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at a subsequent term, independent of the provisions of the C. 
C. P.; but an erroneous judgment cannot be set aside at a sub- 
sequent term. Wolfe v. Davis, 597. 


An erroneous judgment is one rendered according to the course and 
practice of the court, but contrary to law. An irregular judg- 
ment is one rendered contrary to the course and practice of the 
court, asa judgment without service of process. bid. 

See Appeal, 4, 11; 
Courts of Probate, 1; 
Deeds, 5; 
Guardian & Ward; 
Homesteads, &c., 1; 
Practice, (Civ. Cases) 5. 


JURISDICTION. 
See Appeal, 7; 
Courts of Probate, 2. 4; 
Taxes, &c., 2, 9; 


Sup’r Courts, 3. 


JURY. 
See Deed, 5; 
Equity, 2; 
Evidence, 2; 
Practice, (Crim.) 6; 


JUSTICES OF THE PEACE.’ 


See Appraisers, 3; 
Appeal, 8; 
Judgment, 2. 


LANDLORD AND TENANT. 

1. In a summary proceeding, under the provisions of the Landlord 
and Tenant Act, the tenant may set up in his answer any 
equitable defence which he may have to his land!ord’s claim; 
and if such defence involve the title to real estate, a Justice 
of the Peace has no jurisdiction thereof, and should dismiss — 
the proceeding. 

Therefore, where A instituted summary proceedings under said 
Act against B, who offered to prove that the deed under which 
the plaintiff claimed title, although executed by himself, and 
absolute upon its face, was in fact intended as a mortgage, 
and delivered as such: J¢ was held, that upon appeal from the 
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court of a Justice of the Peace, the court below erred in ex- 


ec, 

sub- cluding evidence tending to show that said deed was intended 
and delivered to operate as a mortgage, and that the proceed- 

and ing should have been dismissed for want of jurisdiction in the 

dg- Justice of the Peace. Forsythe v. Bullock, 135. 

the 2. Where one rented land for the year 1875, the landlord cannot 





» 








~~ 


avail himself of the Act, ratified the 19th day of March, 1875, 
as a defence against a charge of Forcible Trespass, in that he 
entered on said land before the prosecutor’s term bad expired, 
and with a strong hand caused to be removed certain fodder, 
before the same had been divided. State v. Surles, 330. 


3. The Act of the 19th March, 1875, provides in terms, how a 


landlord shall proceed to enforce his demands, and take the 
benefit of its provisions before the courts, which negatives the 
idea that he can take redress in his own hands. Jbid. 


LACHES. 
See Bankrupt, | 


LARCENY. 
1. If A borrow of Ba horse, with the felonious intent to deprive 


B of it, and to appropriate it to his own use, and does so, he 
If A borrow of B twenty dollars with 


is guilty of larceny. 
But where, 


the same intent, it is not larceny, but fraud. 
upon an indictment for the larceny of money, the defence re- 
lied upon was, that the prosecutor had voluntarily loaned the 
money to the defendant, and the transaction alleged to be a 
loan was left to the jury under the charge of the court: ‘‘that 
if the jury found that the borrowing was in good faith, and 
the money was voluntarily loaned, they should acquit the 
prisoner; but if the act of the defendant was but a trick or 
contrivance to get possession of the prosecutor’s money, and 
the defendant borrowed the same with the intent at the time 
to steal it, it would be larceny ,” and the jury returned a ver- 
dict of guilty: Held, that there was noerror. State v. Deca- 


tur Bryant, 124. 
It is not sufficient, to constitute the crime of larceny, that the 


defendant has the power to remove the property alleged to 
have been stolen, there must be some asportation thereof. State 


v. Alexander, 232. 


See Evidence, (Crim.)3, 4, 7; 
Judge’s Charge, 1, 3. 
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* 
LEASE. 


Where, by the death of an intestate, lands descend to the heir at 
law, a collector has no power to enter upon and make leases of 
said land. Lee v. Lee, 70. 


LEGACIES AND DISTRIBUTIVE SHARES. 


See Courts of Probate, 2, 3, 4. 
Superior Courts, 3. 


LIEN. 


See Appraisers, 2, 3. 
Mortgages, 4. 


LIFE ESTATE. 


See Devises, 1. 


LIMITATION. 
See Deed, 3. 


LOCUS IN QUO. 
See Contract for sale of land, 2: 
Evidence, 8. 


LOST DEED. 


Evidence, that the witness, from two notes he held in his hand, 
which were written and tested by himself, had an indistict re- 
collection that at the time the notes were given, he, the wit- 
ness, wrote a deed, alleged to be lost, from the defendant’s in- 
tate to the plaintiff for a tract of land, and the notes were the 
consideration therefor; the decd contained the usual clause 
of warranty or covenant of quiet enjoyment, the witness being 
of opinion that if any special instructions had been given, or 
if the deed had varied from an ordinary deed, or had there 
arisen any questions as to title, he would have recollected it; 


that said intestate was a prudent man in his business transac- - 


tions, «nd would not have executed a paper that he did not un- 
derstand ; that from a conversation with the plaintiff, he saw 
said intestate several years after the execution of the deed, and 
asked him if he had any idea what had become of the same, 
and the witness thinks the intestate said he knew nothing 
about it after the execution and delivery, is competent to he 
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considered by a referee, as tending to prove the existence of ? 
deed from the defendant’s intestate to the plaintiff, and also its 


ir at lglg k 
covenantsand loss Mercer v. Wiggins, 48. 


es of 


LOTTERY. 


See Indictment, 5. 


MARRIED WOMEN. 

1. One who contracts by virtue of a power, statutory or otherwise, 
and who, except by such power, is incapable of contracting, 
must pursue the power, or such contract will be void; and it 
must appear in some lawful way, that such one meant to act 
under the power. Pippen v. Wesson, 437. 

2. A married woman has no power to contract a personal debt, or 
to enter into any executory contract, even with the written 
consent of her husband, unless her separate estate is charged 
with it, either expressly or by necessary implication arising out 
of the nature or consideration of the contract, showing that it 
was for her benefit. J did. 

3. A feme covert, whose estate was created by deed in 1835, signs a 
bond for the payment of money, as surety, in 1872, which 
bond, or contract, does not inany manner refer to her separate 
estate, as to be charged therewith, nor was it made either with 
the consent of her hushand or of the trastees in the deed: Held, 
that the bond is invalid as to her. Webb & Roundtree v. Gay, 
447. 

4. In August, 1868, A sold to B, a seme covert, having a large sepa- 
rate estate, atract of land, taking for the purchase money two 
notes with her husband as surety. Subsequently A surrenders 
these two notes to B, who executes instead thereof three notes, 
two of which are made to A, and the third one to C, upon 
which latter B’s husband and A are sureties. After this, the 
land sale itself was cancelled, and A gave up the two notes he 
held, and agreed to pay $1,000 on that held by C, B agreeing 
to pay the balance. C sued on the note he held, and recovered 
the amount thereof from A. In this action by A against B to 
recover the amount he had to pay to C overand above what he 
had promised: Jt was held, that the separate estate of B, the 
Jeme sole, other than that which was the consicerotion of the 
note, (now given back to A,) is not chargeable with its pay- 
ment, and that therefore A cannot recover. Atkinson v. Richard- 
son, 454. 
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MAYOR AND ALDERMEN. 


See Injunction, 1, 2; 


MONEY BORROWED. 
See Bills, Bonds, &c., |; 
County Courts, |. 2; 
Wardens of the Poor. 


MOTION TO DISMISss. 
See Appeal, 10. 12. 


MORTGAGES, &c. 

If a mortgagor and mortgagee join in conveying the mortgaged 
estate to a third person, the mortgagee is only entitled to re- 
ceive out of the price the amount of the mortgage debt; and 
the fact that the parties separately or jointly agreed to seli to 
the third party. and took separate notes, does not alter the re- 
lation between them. iliottv. Wyatt, 55. 

Whether, if the notes had been paid in full, would change the re- 
lation, Quere? Ibid. 

The Act of the General Assembly, ratified the 11th day of May, 
1861, (the first Stay law,) making void all mortgages and deeds 
of trust, for the benefit of creditors thereafter executed, 
whether registered or not, does not apply to a mortgage execu- 
ted prior to the passage of that act, but registered after its 
passage. Harrison y. Styers, 290. 

A debtor may lawfully mortgage his property to secure future and 
contingent debts, and that he does so, is not of itself proof of 
a fraudulent intent. The mortgagee in such case, is deemed 
a purchaser for value, and his rights are not affected by a prior 
unreyistered mortgage. Moore v. Ragland, 343. 


That a man owes debts, does not disable him from making a mort- 
gage to secure 4 present loan, or to secure some of his debts to 
the exclusion of others. The mortgage is not void as to the 
creditors excluded. A creditor can only assert his rights as 
such, by obtaining a judgment, which will be a lien on the 
property which the debtor then has, and also on all which he 
has, before that time, fraudulently conveyed. Ibid. 


A executed and delivered to B a mortgage upon a sorrel horse, de- 
scribed in the mortgage as ‘one horse,” &c. A, with the 
consent of B, exchanged the sorrel horse for a bay horse, with 
the understanding that the bay horse should stand in the place 
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of the sorrel horse in the mortgage. Afterward A cccnal! 
the bay horse for another horse. In an action brought to re- 
cover the bay horse: Held, that the mortgage was a lien upon 
the bay horse as between the mortgagor and mortgagee, but 
did not embrace the bay horse as against a third party without 
notice, and the plaintiff had no title against the defendant. 
Sharpe v. Pearce, 600 

3. Where a mortgagor has an equity of redemption, subject to a 
power of sale, and the land mortgaged is actually sold after 
forfeiture, the right >f the mortgagor is entirely extinguishe:. 
Paschal v. Harris, 335. 


Hence, where A executed and delivered a mortgage to B to secure 


ged the repayment of a sum of money borrowed by him of B, the 
re- mortgage containing a power of sale upon forfeiture, and the 
und and the land was sold upon the failure of A to repay the money 
ito at the time specified: Jt was held, that the administrator of A 
re- could not sustain a petition to sell the interest of A in the 


mortgaged premises, to create assets for the payment of debts 
due by his intestate upon judgments docketed prior to the ex- 


e ecution of the mortgage, because the sale divested the intestate 
of all interest. Ibid. 
. 4. Held further, That the liens of the judgment creditors, if en- 
d. forced at all, must be enforced by some direct proceeding on 
omy their part for that purpose. Jbid. .- 
its 
MURDER. 
id See Appeal, 4. 
of 
d NATIONAL BANKS. 
r See Banks, 2. 
NEGLIGENCE. 
‘ 1. It is negligence in a Railroad Company to place near its track 


and suffer to remain there, a pile of old, dry, combustible sills, 
which, being set on fire by one of the company’s engines, 
communicated the fire to the fence of the plaintiff which was 
thus burned. Tvrozler v. Rich. & Dan. R. R. Co., 877. 


2. And although there was an intervening fence between the pile 
of sills and the plaintiffs fence, to which it was joined, which 
intervening fence caught and was burned, and from which the 
plaintiff's fence was directly fired, still, if the burning of the 
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. J sills was the cause of the intervening fence catching fire and 
the same was directly set on fire by the engine itself, the plain- 
tiff is entitled to recover. Ibid. 

8. The general rule as to contributory negligence is, that when the 
injury.arses ncither from malice, design, ner wanton and gross 
neglect, but simply the neglect of ordinary care, and the par- 
ties are mutually in fault, the negligence of both being the 
immediate and proximate cause of the injury, a recovery is de- 
nied, upon the ground that the injuréd party must be taken to 
have brought the injury upon himself. Monly v. Wil. & Wel. 
R. R. Co., 655. 

4. This general rule however, is subject to certain qualifications. 
For instance: 

(1.) The injured party, although in fault to some extent, at the 
same time may be entitled to damages for an injury which 
could not have been avoided by ordinary care on his part. 


(2.) When the negligence of the defendant is the proximate cause 
of the injury, but that of the plaintiff onty remote, consisting 
of some act or omission not occurring at the time of the 
injury; in such case an action for damages may be maintained. 
Ibid. 

5. To allow a break in the embankment of a railroad, caused by a 
storm and unprecedented freshet, to remain open for ten hours 
without some one stationed at or near the place to warn pass- 
ing trains of the danger, is negligence whieh nothing can ex- 
cuse. Hardy v. N. C. Central R. R. Co., 734. 


6. The track of a railroad, and-especially every exposed place, ought 
to be examined after every storm, before a train is allowed to 
pass; and if that is not done, and injury results, whether to 
passengers or servants on the train, the corporation is liable. 
Tid. 


NEW TRIAL. 


See Appeal, 2; 
Practice, (Crim.,) 1. 


NON-SUIT. 
See Action, 4. 


NOTICE. 
See Execution Sale, 
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ind NUISANCE 


A plaintiff has no right to recover dumages from a party, commit- 
ting or suffering a public nuisance, unless he has in some way 





he received extraordinary and particular damage, not common to 
bas the rest of the public. Gordon v. Buzter, 470. 

ar- 

~ ORPHANS. 


1. Battle’s Revisal, chap. 5, sec. 3, provides: ‘‘ The Judges of Pro- 
bate in their respective counties shall bind out as apprentices’ 
all orphans whose estates are of so small value, that no person 
will educate and maintain them for the profits thereof. 


Therefore, where the uncle of an orphan was, upon petitioa, with- 
out notice to his mother, appointed guardian, and subsequently 
the mother, who had again married, filed a. petition praying 
that the order of appointment be revoked and that she be ap- 
pointed guardian; and upon the hearing it appeared that the 

- orphan’s estate was very small, and neither of the parties 

S offered to maintain and educate him for the profits thereof: J/ 

was held, that the court below erred in revoking said order and 

appointing the petitioner guardian, upon her filing bond as re- 
quired by the court; and that the orphan should have been 

a been bound out as an apprentice. Spears v. Snell, 210. 


2. The Probate Court of the county in which such orphan has ac- 
quired a settlement has jurisdiction of the proceeding, which 
should be entitled In re A B, &c. J did. 


3. The Probate Judge had authority and ought, in the exercise of a 
legal discretion, upon the application of the step-father, acting 
in the name of his wife, made within a reasonable time, to have 
revoked the order appointing the uncle guardian, without no- 
tice to the mother, and heard the same de novo. Ibid. 


D 


4. The boy was a competent witness, and ought to have been ex- 
amined in that character, and his feelings and wishes ought to 
be allowed serious consideration by the court, in the exercise 
of its discretion, as to the person to whose control he was to be 
subjected. Ibid. 





PAROL CONTRACT. 
See Contract, 4. 


| PARTIES. 
{ See Pleading, 1. 
53 
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WRavvvos. cous OF LAND FOR). 


Under a devise of land to A, B and C for life only, with remainder 
to such of their children as should be living at their death, the land 
cannot be sold for partition,—those taking in remainder not 
being ascertained. One of the life tenants dies, leaving two 
children: Held, that although they are known, yet their inter- 
est is so mixed up with the interests of others in remainder, 
who are not yet ascertained, and cannot be during the lives of 
the life tenants, that the same cannot be suld now in any way, 
or by any person. Williams v. Hassell, 434 





PAYMENT. 
A payment in Confederate money, tendered and accepted by the 
parties as a payment, amounts to a discharge of the cebt. 
Mercer v. Wiggins, 48. 


See Action, 41. 


PERJURY. 

The rulé that a prisoner on trial for perjury can be convicted only 
upon the testimony of two witnesses, or of one witness sup- 
sported by corroborating circumstances, does not affect the 
competency of a witness to the alleged perjury. But if at the 
close of the case for the prosecution, there be no other wit- 
ness to the alleged perjury, and no corroborating circumstances, 
the court will direct a verdict of acquittal. State v. Rickets, 
187. 


PLEADING. 

1. Where, in an action against B, it appeared upon the face of the 
complaint that A had been formally joined as a party for the 
purpose of explaining a transaction between himself and the 
plaintiff, and no demand was made, and no decree asked 
against him: J¢ was held, that this was not such a misjoinder of 
parties as to be a ground of demurrer; nor could a demurrer 
to the complaint be sustained on the ground uf a misjoinder of 
causes of action. Buie v. Mechanics’ Building & Loan Associa- 
tion, 117. 


2. The plea of ‘‘not guilty” by a defendant charged with an as- 
sault, makes it incumbent upon the State to prove everything 
necessary to establish his guilt; Hence, when en the trial be- 
low, the State failed to prove that the offence had been com- 
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mitted within two years before the finding of the indict- 
ment, the defendant was entitled to a new trial. Statev. Car- 
penter, 230. 


PONDING WATER ON ANOTHER’S LAND. 
See Deed, 1; 
Damages, 3, 6, 7; 
Evidence, 5. 


PRACTICE (CRIMINAL). 

1. Where, upon the trial of an indictment in the court below, the 
jury return a special verdict, which is so defective that no 
judgment can be pronounced thereupon, this court will order a 
new trial. 

Therefore, where A was indicted for retailing spirituous liquors 
by measure less than a quart without license, and the jury re- 
turned a special verdict finding ‘‘that the defendant was not 
a regular dealer in spirituous liquors, but that he made wine of 
blackberries, in the usual way, without adding brandy or 
whisky thereto, and being of opinion that wine so made was 
not a spirituous liquer, retailed the same in quantity less than 
& quart without license, &c. _ If the court should be of the 
opinion that wine so made was a spirituous liquor, then the 
jury find the defendant guilty; othetwise, net guilty”: Held, 
that whether the particular wine was a spirituous liquor, was a 
question of fact, for the decision of the jury, and that the jury 
had no right to refer the same to the court for decision. State 


v. Lowry, 121. 

2. Where one against whom an offense is alleged to have been 
committed, had not been endorsed as prosecutor upon the Dill 
of indictment, the court has no authority, after indictment 
and a nol. pros. entered, to endorse such person as prosecutor, 
without his consent, and thus subject him to the cost of the 
prosecution, notwithstanding the Solicitor had admitted that 
such prosecution was frivolous and malicious. State v. Hodson, 
151. 

3. Matters which go to the incompetency of a grand jury, may be 
excepted to after bill found, if it is done at the earliest oppor- 
tunity afterwards, which clearly is, upon the arraignment, 
when the defendant is first called upon to answer. State v. 
Griffice, 316. 

4. Where it appears that nine of the grand jury, who found the 
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bill, had paid no taxes for the previous year, as required by 
chap. 17, sec. 229, Bat. Rev., and that another was under 
twenty-one years of age, if it is objected to in apt time, the 
bill will be quashed. bid. 

5. Where, upon a mistrial, the defendant moves for his discharge, 
which motion is refused, and he is required to give bail for his 
appearance at the next term, the Judge presiding at such term, 
has-no right to entertain the motion and discharge the defen- 
dant. It is res adjudicata. State v. Evans, 324. 


6. Where, on a trial for a capital felony, the jury has had the case 
for six days. and cn Saturday of the second week of the term, 
they come into court, and being polled by his Honor, he finds 
asa fact that they cannct agree: Held, that the Judge below 
did not err in withdrawing a juror and directing a mistrial to 
be entered; and further, that the prisoner, on that account, 
was not entitled to be discharged. State v. Honeycutt, 391. 


See Crim. Evidence, 9. 19. 
Indictment, 4. 
Sunday. 

Witness, 1. 


PRACTICE (CIVIL.) 
1. The C. C. P. does not repeal or suspend the Rev. Code in re- 
spect to practice and procedure, except where its provis- 
ions are inconsistent thereto. Boylston Ins. Co., v. Davis, 78. 


2. In a joint action against several defendants some of whom are 
residents of the State in whose court the action is brought, 
where such resident defendants are unnecessary or merely 
formal parties: J¢ is not error, upon proper affidavit and bond 
filed by the non-resident defendants, to remove the cause to 
the Circuit Court of the United States. Calloway v. Ore Knob 
Copper Co., 200. 

8. The fact that such resident defendants were made parties to the 
action upon motion of the non-resident defendants, is imma- 
terial and constitutes no waiver of the right of the latter to a 
removal. Ibid 

4. It is always in order, sv long as a case is pending, upon motion 
to set aside any irregular order therein, independent of the 
provisions of the Code of Civil Procedure. Long v. Cole, 267. 

5. Under the provisions of the C. C. P., a judgment, &c., may be 
set aside on account of mistake, surprise or excusable neglect 
at any time within twelve months; and the fact that an order 
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in the cause which in effect deprived the plaintift of the right 
of appeal, was made at midnight when the plaintiff was absent 
and did not know, and had no reason to believe that the court 
was in session, and his counsel not being able to attend to the 
trial, coustitutes a case of ‘‘excusable neglect.” bid. 


6. It is no good cause to set aside the verdict of a jury, on the 
ground, such verdict did not specifically respond to the issues, 
when the issues (in writing) were handed to the Judge by the 
defendant’s counsel, after the charge of his Honor was con- 
cluded, and the jury had risen to retire; and especially when 
his Honor, after reading aloud the issues, handed the paper to 
the jury, who did not return it, but whose verdict substan- 
tially covered such issues. Trozler v. Rich. & Dan. R. R. Co., 
377. 

7. In an action for the recovery of land uader the Code of Civil 
Procedure, the defendant may set up an equitabl2 defence to 
the claim of the plaintiff who has the legal title; and all per- 
sons interested in such equitable defence, should be made 
parties, and not driven to assert their rights by a separate 
action. Ten Brock v. Orchard, 409. 


8. It is not error in the court below to refuse to dismiss an action 
against a railroad company, on the ground that the court had 
not jurisdiction thereof, because the charter of the defendant's 
company provides the manner, in which a party injured by the 
construction of its road, shall proceed to recover damages, 
where the complaint does not allege that the cause of action 
arose from the construction of said road. Cole v. C. Central R. 
R. Co., 587. 

See Insurance, (Fire) 2; 
Judgment 3; 
Rehearing. 








POWER TO CONTRACT. 
See Married Women. 


PRESUMPTIONS. 
See Action, 2; 
Agents, 1; 
Contract, 5. 


PRIVATE ACTS. 
1. The Act of the General Assembly, passed at its session of 1873- 
74, and entitled ‘‘An act to secure a better drainage of the 
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low lands on Clark’s creek and Maiden’s creek, in the counties 
of Lincoln and Catawba,” is not unconstitutional. Brown v. 
Keener, 714. 


2. The public power of a State (which is a part of its general leg- 
islative power, ) extends to the providing for every object which 
may be reasonably considered necessary for the public safety, 
health, good order or prosperity, and which is not furbiddeu 
by some restriction in the State or Federal Constitution, or by 
some recognized principle of right and justice found in the 
common law. Ibid. 





See Appraisers, 1. 


PROFESSIONAL SERVICES. 
See Attorney. 


PROSECUTOR. 
See Practice, (Crim. ) 2. 


PUBLIC SCHOOLS. 
See Evidence, 3. 


QUANTUM MERUIT. 


See Agreement, 4. 
County Courts, 2. 


RAILROADS. 
See Damages, 1, 2, 3, 4. 
Evidence, 6; 
Indictment, 1. 2; 
Negligence ; 3 


Practice, (Civ.) 8; 
Stat. Lim., 3, 4; 


REALTY. 
See Forcible Trespass, 2. 


RECEIVER. 
See Executors and Administrators, I. 


RECOGNIZANCE. 
A recognizance, conditioned that the defendant appear at the Court 
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House in C. on the 8th Monday after the 4th Monday in March, 
1875, is not forfeited by the defendant’s failure to appear on 
the 22d of February, 1875. State v. Houston, 174. 
See Judge Superior Court, 2, 3; 
Superior Courts, 1. 


RECORD. 
See Amendment, 1. 


RECORDARI. 
See Bankrupt, 1. 


REGISTRATION OF DEEDS. 
See Deed, 6. 


REHEARING. 

It is no good ground for the re-opening and re-hearing of a case de- 
cided at the last term of this court, that the defendant, in the 
opinion and judgment of the court, was assumed to be a citi- 
zen of North Carolina, whereas, in fact, he was a citizen and 
resident of Virginia, when the place of his residence is imma- 
terial, having no bearing upon the point decided, and the court, 
in its opinion and judgment, was not affected by that consid- 
eration in the least. Blackwell v. Wright, 733. 


RELEASE. 
See Copartners, 1. 


RELIGIOUS ASSOCIATIONS. 


1. What amounts to a voluntary withdrawal of members from a re- 
ligious association, is a question of law; and the exclusion of 
evidence, tending to establish certain facts from which the le- 
gal inference might be drawn, that there was no withdrawal! 
on the part of the plaintiffs from the ‘‘ Second Baptist Church 
of Raleigh,” but that they still continued to be officers and 
members thereof, was error, which entitled the plaintiffs to a 
new trial. Perry v. Tupper, 722. 

2. That the plaintiff, as officers and members of the ‘‘Second Bap- 
tist Church of Raleigh,” met for worship and the transaction 
of business, in another and different house from the church 
edifice of that association, makes no difference in determining 












who are the Second Baptist Church, and whether or not to the 
plaintiffs have dissolved their connection with the association, 
when it is not required by its laws to meet in any particular 
house or place, except that the members thereof shall reside, 
and the meetings thereof shall be held, in the city of Raleigh. 
I bid. 


RENTS. 


1. In stating an account of rents and profits of real estate, the de- 
fendant should be credited with the enhanced value of the pro- 
perty on account of repairs, and not with the actual cost of 
such repairs. Wetherell v. Gorman, 603. 

2. It is not error to charge a defendant in such account with the 
actual rent received, after repairs made, where he has been 
credited with the value of such repairs, with interest there- 
upon. J did. 


REPLEVIN. 


1. The provisions of the Rev. Code, with regard to the remedy 
against the sureties on a replevin bond, are not inconsistent 
with the provisions of the C. C. P., and therefore it is not 
error in the court below to render summary judgment against 
the sureties upen a replevin bond, the plaintiff having obtained 
judgment against the defendant in the action. Boylston Ins. 


Co., 


2. A brought an action against B to recover a horse, and the 
sheriff replevied the horse, but delivered him to the defendant 
again upon the filing of the statutory bond by C, from whom 
B claimed title. C was not made a party to the action. Upon 
the trial there was a verdict for the plaintiff, and the court 
gave judgment aguinst the defendant for the recovery of the 
horse, and damages as assessed by the jury. At the same 
time, the court rendered summary judgment against the par- 
ties to the replevin bond. B then filed an affidavit, alleging 
that he had refused to file any bond for the re-delivery of the. 
horse, and had informed C that he would not defend the suit; 
and that unless C became defendant in his stead, he would de- 
liver the horse to the plaictiff, and that he made the same 
statement to the plaintiff; that it was understood between A, 
B and C that the suit was no longer to continue against B but 
that C was to become defendant, and in consequence of this 
understanding B did not employ counsel, and did not know 
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v. Davis, 78. 
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the that he was still a party to the suit until he came into court as 
ion, a witness in the cause. Upon the filing of this affidavit, it 
ular was ordered that no execution issue upon the judgment against 
ide, B, until the further order of the court. Upon an appeal to 
gh. this court: 


It was held, 1, That there was no error in the court below rendering 
summary judgment upon the replevin bond; and 


2. That the order of the court staying execution on the judg- 


le- ment against B, was error. Harker v. Arendall, 85. 
ro- 
of RES GESTZ. 


See Admissions, 2. 


1e 
n RESIDUARY LEGACY. 
P- See Courts of Probate, 4. 
REVENUE. 
See Taxes and Taxation. 
; REV. CODE. 


See Practice, [Civ.] 1. 


ROADS. 

A hand, who has been regularly assigned to work a certain road, 
and whe has been properly summoned by the overseer thereof 
to work said road, cannot excuse himself from aiding to re- 
pair a bridge over a ditch across the road, upon the ground 
that it is the duty of the person who cut the ditch to 
make a bridge over it, and keep the same in repair. State 
v. James, 393. 


ROBBERY. 


See Declarations. 


SCALE OF DEPRECIATION. 


The statute fixing a scale of depreciation for Confederate money 
during the late war, does not impair the obligation of contracts, 
and is not in violation of the Constitution of the United States. 
Holt v. Patterson, 650. 


SHERIFF. 


1. A sheriff who, on the 6th of January, 1873, returns on an exe- 
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cution that he has collected and paid over the amount thereof, 
when in fact the money was not collected, &c., until some ten 
days thereafter, is liable for the penalty of $500, as for making 
a false return. Peebles v. Newsom, 473. 


2. A bond given by a deputy sheriff to the sheriff, to secure the 
faithful performance of his duties, is a private bond for which 
no form is prescribed by statute, and in which any condition 
may be inserted which will carry out the intent of the parties; 
nor is such bond subject to the rules which govern the con- 
struction of the sheriff's official bond. Mullen v. Whiimore, 477. 


3, Where the condition of the bond of the deputy sheriff was, that 
he ‘‘shall due return make of all moneys received by him, and 
in all respects execute faithfully, and fully discharge the duties 
of said office, and pay over ull moneys that may come into his 
hands as deputy sheriff, when and to whom it properly be- 
longs”: Held, that a failure to pay over to the sheriff the pub- 
lic tuxes collected by such deputy, was a breach of the condi- 
tions of his bond, for which he and his sureties were liable. 
Ibid. 

See Execution, 2; 
Homestead, &c., 4, 5; 
Judge, Superior Court, 1. 


SHERIFF’S SALE. 


1. A purchaser at a sheriff’s sale acquires ony the naked legal title 
and does not get the debt due to the defendant in the execu- 
tion, or the trust by which it is secured. A sheriff has no 
power to sell the debt or the trust, although the defendant in 
the execution has such power. Tally v. Reed and Sossamer, 463. 

2. A trust, in favor of a vendee of land who bas paid the purchase 
money may be sold under the Act of 1812; buta trust in favor 
of the vendor cannot be sold. Ibid. 


SLAVES, (PURCHASES BY). 


1. Whenever it shall judicially appear that any person, while held 
as a slave, purchased and paid for any property, real or per- 
sonal, and that conveyance thereof was made to him, or to any 
one for his use, such purchaser, or those lawfully representing 

‘him, shall be entitled to such property, anything in the former 
laws of this State forbidding slaves to acquire and hold prop- 
erty, to the contrary notwithstanding. Caldwell v. Watson, 296. 


2. A, a slave, purchased in 1858. a lot of B, paying therefor, which 
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was conveyed to C, to have and to hold so long as the said A 
shall live, with remainder to the children of D, A’s owner— 
this being done in fraud of the law—and in 1869, after A had 
become a free man, B executes and delivers another deed to A 
himself, in fee simple, being in possession and continuing in 
possession until his death in 1872. Before his death, A devised 
the lot to the plaintiff. his wife, with remainder to his grand- 
children. In an action by the plaintiff, demanding that the 
first deed from B to C shall be delivered up to be cancelled 
and declared void, and the cloud upon her title removed: It 
was held, that the plaintiff was clearly entitled to the relief 
sought, A, the grantee in the second deed, being owner in fee, 
with the right to devise the same. J did. 


SPECIAL VERDICT. 
See Practice, (Crim.) 1. 


STATEMENT AND SERVING OF CASES. 
See Appeal, 1, 2. 


STATUTE OF LIMITATIONS. 


1. In an action to recover the possession of land, and ‘involving the 
title thereto, and to which the statuté of limitations is pleaded, 
the time from the 20th day of May, 1861, to the last day of 
January, 1870, is not to be counted. Hdwards v. Jarvis, 315. 


2. A defendant will not be permitted to plead the statute of limi- 
tations when it appears that the plaintiff delayed bringing his 
action, under an agreement with the defendant that such ac- 
tion should abide the decision of another already instituted, 
and involving the same merits. Daniel v. Comm'rs of Edge- 
combe, 494. 


3. A petition filed by the plaintiff at November Term, 1857, of the 
late Court of Pleas and Quarter Sessions, to recover the assessed 
value of that portion of his land taken and used by the defen- 
dant for its road bed, &c., which road was finished in 1854, is 
is barred by the statute of limitations, as provided in the 29th 
section of the original charter of said road, which prescribes 
that such petitions for damages shall be brought within two 
years from the completion of the road. Vinson v. N. C. Rail- 
road, 510. 


4. That the defendants in 1855 instituted proceedings in the Supe- 
rior Court to have the plaintiffs land condemned for the Use of 
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its road, which proceedings were subsequently discontinued by 
the defendant ‘‘ without prejudice,” and with the understand 
ing that the plaintiff was to suffer no hurt or loss in conse- 
quence of such act of the defendant, did not prevent the plain- 
tiff from pursuing his remedy under the said 29th section; nor 
did such action prevent the statute of limitations from run- 
ning. Ibid, 
See Action, 1, 2; 
Damages, 7; 
Wills, 6. 


STAY LAW. 
See Stat. Lim., |. 


SUMMONS. 
See Claim and delivery of Personal Property, 2. 


SUNDAY. , 
In this State, in general, every act may be lawfully done on Sun- 
day, which may lawfully be done on any other day, unless 

there be some statute to the contrary. Receiving the verdict 

of a jury on Sunday is not forbidden by any statute of this 

State, and is therefore a lawful and valid act. State v. Rickets, 


187. 


SUPERIOR COURTS. 

1. The Superior Courts have authority, under chap 33, sec. 83, of 
Battle’s Revisal, to lessen or remit forfeited recognizances, 
upon the petition of the party aggrieved, either before or after 
final judgment. The decision isa matter of judicial discretion 
which this court cannot review, except upon alleged error in 
law or legal inference. Board of Education v. Moody, 173. 


2. The evidence upon which the finding of the court below is based, 
is not subject to review. This court can only consider the facts 


found. Ibid 
3. The Superior Court in term, has original jurisdiction of an ac- 
tion to recover a legacy, where the same has been assented te, 
or is sought to be enforced as a trust. MeFurland v. McKay, 
258. 
See Supreme Court, 12. 
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SUPREME COURT. 


1. The decision of a Judge, presiding on a trial in the Superior 
Court, that a verdict of the jury is or is not against the weight 
of evidence, cannot be reviewed by the Supreme Court. 
Brink v. Black, 329. 


2. The Supreme Court has Jurisdiction to review, upon appeal, the 
decision of the court below, granting, or refusing to grant, a 
new trial, where a matter of law of legal inference is involved ; 
und where it appears from.the record, that the court has com- 
mitted no error in charging the jury, bu’ has laid down the 
law of the case plainly, fairly and correctly, this court will re- 
verse the judgment of the court below, granting a new trial, 
upon the ground that the judge thereof conceived that he had 
misdirected the jury. Johnson v. Bell, 355 

See Attorney ; 
Habeas Corpus ; 
Superior Courts, ], 2, 
SURETY. ; 

1. The surety on the bond of the county, acting for himself, and 
not as agent for the county, becomes liable to the party who 
loaned the money for no illegal purpose. Davis v. Commis - 
sioners of Stokes, 374. : 

2. A judgment against an Administrator on his official bond since 
the Act of 1844, Bat. Rev chap. 43, sec. 10, is conclusive 
against the surety, both as to the debt and as to the assets 
sufficient to pay it, whether the surety was a party to the action 
or not. State exrel. Brown v. Pike, ad.n'r, 531. 


3. A covenant, by deed, by a judgment plaintiff to and with the 
principal defendant therein, that she ‘‘ will not issue execu- 
tion upon the judgment,” and ‘‘will not in any way attempt 
to collect the same or any part of it,’’ from such principal de 
fendant, releases the surety, also a defendant in said judg- 
ment. vans v. Raper, 639. : 


See Replevin. 


TAXES AND TAXATION. 


1. The subject of taxation is regulated entirely by statute, and the 
‘ revenues of this State are collected under the operation of 
what is known as the machinery act. Wade v. Commissioner s 

of Craven, 81. 
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2. The County Commissioners have exclusive criginal jurisdiction 
to grant relief against excessive vuluation of property for tax- 
ation; and from their decision, upon a petition for that pur- 
pose, there is no appeal, unless it appears from the facts found 
by them as to the valuation of property, that they have pro- 
ceeded upon some erroneous principle; for the reason that the 
stutute gives no appeal, Ibid. 











3. The plaintiffs, tax-payers in Township No. 8, ob‘ained a tem- 
porary restraining order, restraining the defendants from col- 
lecting certain taxes to pay the accumulated debt of the 
township, and to defray the curre: . expenses thereof; alleging 
in their complaint that the debt was fraudulent, had never 
been legally audited, and had been ordered by the defendants 
to be paid as a whole, ‘‘or in a Latch,” and noteach claim 
separately. The answer of the defendants deny each and 
every material allegation in the complaint: Held, that his 
Honor, who heard the case after the answer was filed, did not 
err in vacating the temporary restraining order, and suffering 
the defendants to collect the tax, already levied.— Mitchell v. 
Commissioners of Craven, 487. . 
4. The real estate held by the N. C. Railroad Company, for 
right of way, station places, &c., is exempt from taxation 
until the dividend of profits of said company shall exceed six 
per cent. per annum. As the said dividends have not as yet 
reached that amount, the authorities of «a county through 
which the said road passes, have no power to tax the same. 
Rich & Dan. R. R. Co., v. Comm'rs , of Orange, 506. 


. The condition of the bond securing the faithful collection of 
the public ‘taxes, given by a sheriff in September, 1874, who 
was elected the preceding August, embraces the taxes to be 
collected for the fiscal year preceding the ist of April, 1875, 
and not the taxes due and collected for the year ending April, 
1874. The collection of the latter is secured by his former 
bond, if he was sheriff at that time.— Coffield v. McNeal, 535. 


6. Taxation, for State and county purposes combined, for the cur- 
rent and necessary expenses of the county government and 
new debts, caunot exceed the Constitutional limitation. 
French and others v. Comm’rs., of New Hanover, 692. 

7. There is no limitation however of the power of taxation, upon 


either State or county, for the payment of their lawful debtg, 
created before the adoption of the Constitution. Ibid. 




























or 


. The County Commissioners of Pasquotank had no authority in 















































ction 1875, to levy taxes exceeding the Cunstitutional limitation, 


 tax- under and by virtue of the provisions of an Act of the General 
| pur- Assembly, passe.l in 1869, and permitting such «xcess to the 
ound amount of twenty thousand dollars, when it appears that since 
pro- the passage of that act, the Commissioners have levied over 
t the twenty thousand dollars for various objects, without regarding 


the limit and equation fixed by the Constitution. riffin v. 
Comm'rs. of Pasquotank, 7i)1. 






tem- 
col- 9%. The General Assembly has no right to confer upon the Governor, 
the Treasurer and Auditor, the power to value the tangible, real 
zing and personal property of a railroad corporation; for such 
ever power is vested by the Constitution in the Township Board of 
ants Trustees alone, and cannot be taken from them. Rich. & Den. 
aim R. R Co. v. Gov. Brogden et al., 707. 
and 10. The franchise of a corporation is property; and the franchise 
his of a railroad corporation should be assessed for taxation sepa- 
not rate and apart from its other property, and without taking 
ing such other property into consideration. J bid. 
}e 11. A dividend of fifteen or twenty per cent. paid in Confeuerate 
7 money, is not such a dividend as was contemplated in the 
for charter of the NC. Railroad Company, in exempting the 
on real estate of the company from taxation, until the dividend 
six of profits of said company shall exceed six per cent.; nor is 
et the six per cent. rent received from the Richmond & Danville 
gh Railroad Company, such a dividend of profits. J bid. 
jm 12. The Board of Aldermen of the City of Charlotte, under the 
amendments to the charter of said city, passed by the General 
of Assembly the 25th of January, 1872, has the power to levy an 
10 ad valorem tax on the bonds, solvent credits and stock in in- 
ve corporated companies held and owned by the resident citizens 
), of said city, and also to tax their several incomes. Wilson 
, v. City of Charlotte, 748. 
. 13. Said Board of Aldermen is not prohibited by sec. 7, Art, IV, of 
the Constitution, from levying a tax on the taxable property 
of the city, without submitting the same to the’ qualified vo- 
ters of said city, for the purpose of paying the necessary ex- 
penses of the city government, and paying the interest on 
* certain bonds heretofore issued to pay such necessary ex- 
) penses. Nor do secs. 24 and 25 of the charter of said city pro- 
hibit the levying such tax. J bid. 
See Banks, 3; 
Sheriffs, . 
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TENDER 


A tender of Confederate money in 1864, in payment of a note, paya- 
ble ‘*in good current money,” is not a discharge, where it ap- 
pears that it was expressly understood at the time of the exe. 
cution of the note, that Confederate money would not be ac 
cepted in payment of the sume. Lewis v. Latham, 283. 


THREATS. 


See Assault and Battery, 1. 


TITLE. 


When,a purchaser of land takes from the bargainor a paper writing 
purporting to be a deed, but which, on account of defects 
therein, can only be allowed the effect of an agreement to 
make title; or as furnishing a ground to have the instrument 
converted into a deed on the ground of mistake, he acquires 
no interest that is subject to execution. Jlinsdale vy. Thornton. 
167. 

See Deed, 6 ; 
Execution Sale, 4 ; 
Guardian and Ward, 1. 


TITLE TO LAND. 


One who has title to land is not estopped from asserting the same 
against a purchaser from a third party for a valuable consider- 
ation, but with notice of the defect in the title of the vendor, 
although the vendor cluim title under the realowner. Hrum v. 
Cogdell, 139. 


Cee Sheriff’s Sale, 1, 2. 


TOWNSHIPS. 


The creation or alteration of Townships in the several counties of 
the State, after the first division by the County Commissioners 
under Art. VII, sec. of the Constitution, is left with the Leg- 
islature. Grady v. Commissioners of Lenoir, 101. , 


TOWNSHIP TRUSTEES. 


See Homesteads, &c., 3, 4 ; 
Taxes, &c., 9° 
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TRUST. 


SeeSh 'rift’s Sale, 1, 2 
Widow. 


UNDUE INFLUENCE. 
Sec Admissions, 1. 


UNITED STATES COURTS. 


See Amendment, 2; 
Practice, (Civ.) 2, 3. 


USURY. 
See Banks, 2. 


VARIANCE, 
See Evidence, (Crim.) 4, 5. 


VERBAL PROMISE. 
see Action, 1. 


VERDICT. 


See Assault and Battery, 2: 
Practice, (Crim.) 


WAIVER. 


See Appeal, & 2. 
Damages, 5. 


WARDENS OF THE POOR. 


Money loaned to the Wardens of the Poor; under an order of the 
County Court in 1864, authorizing them to borrow money to 
purchase provisions for the support of the poor, and which.was 
used for that purpose, may be recovered back by the creditor, 
as for money paid to the use of the county, or, as upon substi- 
tution. of the creditor to the rights of the person furnishing 
the provisions. Womble v. Commissioners of Wake, 421. 


WIDOWS. 


A widow, who joined her husband before his death in executing a 
deed of trust, to secure a certain debt of his, and conveying 
her right of dower in the only land h@#d by them at the hus- 
band’s death, becomes a creditor of her husband’s estate to the 
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amount of the value of her dower in the land. Gwathmey & 
Dobie v. Pearce, Adm’r, 398. 


WILLE. 

1. It is not necessary to the valid execution of the will of an illit- 
erate person that the same shall be read over to him in the 
presence of the attesting witnesses. Upon proof of the actual 
execution, the law presumes knowledge of the contents, and 
the onus of proving to the contrary falls upon the party alleg- 
ing ignorance thereof. King v. Kinsey, 261. 


2. A testator bequeathed as follows: **2. All my property not 
otherwise disposed of, to be sold at my death and all my chil- 
dren. made equal, taking into consideration what I have 
already advanced or given them, as will appear by reference 
to a book where I have kept their accounts thus far, &c. Be- 
fore the date of this will, the testator had given to each of two 
ons, a valuable tract of land: Held, that the land so given 
not appearing in the testator’s book, was not to be accounted 
an advancement, in distributing the surplus so as to make his 
children equal. King v. Lynch, 364. 





3. A, after devising to his wife a life time estate in all of his pro- 
perty, and appointing her his sole executrix, devised as 
follows: **The same, namely, all the said slaves, real and 
personal estate, at her death, I give, devise and bequeath to 
be equally divided among all my children then living, and the 
child or children of any deceased child of mine, to take the 
share of their deceased parent had he or she been living at the 
death of my wife * * * * * *. I hereby give and grant 
unto the executrix of this my last will and testament, full 
power and authority to sell and dispose of any part of my real 
and personal estate, &c., either for the purpose of partition or 
division among my legatees; or for any other purpose most 
advantageous for her or their interest, &c.” The executrix, 
during her life, made certain advancements to the children of 
the testator. The son of the testator having been so ‘advanced, 
died, during the lifetime of the executrix, leaving children, 
who survived the executrix: Held, that the share of the chil- 
dren of the deceased son were to be charged with the advance- 
ment made to their father. Williams v. Batchelor, 557. 


‘4, A devised as follows: (1.) I will and bequeath to my beloved 
wife, M. B. My forty acres of land, including the house and 
buildings, during her natvral life, then to be equally divided 
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between my three youngest daughters, to-wit: 
I also will and bequeath all the rest of my tract of land that I 
now live on, known as the Newland land to my three youngest 
daughters, * * * * * to be equally divided. (2.) That 
all the rest of my land, with the exception of the land where 
my son, W. S. T. lives, that land the said W. must pay for, 
what I paid without interest, then my executors to make him 
a deed, to be sold, and my daughter N. A’s heirs to have fifty 
dollars each, the balance to be divided among my other heirs. 
(3.) I also will that my three sons, V., W. and M., account to 
my estate what money they owe me without interest, and have 
three hundred and fifty dollars each out of that money, and all , 
the rest of my property to be sold and equally divided among 
my nine heirs”: Held, (1.) It appearing that the testator 
owned several tracts of land adjoining the home place, and 
which had been used as one tract for.thirty years, and was con- 
veyed to him as one tract, known as the Newland lard, the 
same constituted but one tract, and passed to the three 
youngest daughters, subject to the life estate of their mother. 
* Teague v. Teague, 618. 


* * *& * * 


5. (2.) That the words, ‘‘my other heirs,”’ excludes the three 
youngest daughters from all benefit under that clause of the 
will, and that N. A’s heirs take nothing under'the said clause 
except the legacy of fifty dollars, to be paid out of the fund 
arising frorh the sale of the land. That the name of W. 8. T. 
was only mentioned in order to direct that he should pay for 
the land on which he lived, and thereby increase the fund out 
ef which he wasito draw as one of ‘‘ my other heirs;” meaning 
other than the youngest three daughters. bid. 


6. (3.) That although some yf the debts due from his sons to the 
testator were barred by the statute of limitations, they must be 
paid before the sons oweing them can claim any benefit under 
the will. Ibid, 

See Devises, 1; 

Executors and Administrators, 2. 


WITNESSES. 
1. It is a well settled rule that a witness cannot be cross-examined 
as to any fact which is collateral and irrelevant to the issue, 


merely for the purpose of contradic im, if he should deny 
it, thereby to discredit his testim if a question is put 


to a witness which is collateral an vant to the issue, his 
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answer cannd be a. out is conclusive against the 
party asking shch qu 

Thergfore, where Wpon tlie trial of a proceeding in bastardy, upon 
the cross-exainipation, : he defendant asked the prosecutrix if 
she liad ever liad sex@al> intercourse with A, to which she re- 

: plied that shehad noty.Jt was held, that the question was col- 
hi,” lateral and irteleyant, ind the answer of the prosecutrix was 
4 Pe conclusive upon he défendant; and that there was no error 

~~ fi the ruling of the Sait below, in. excluding the testimony of 

“ . A, in contradictionsshereof. State and Hiatt v. Patterson, 157. 
2. }'There is no provision of law for the payment.of witnesses sum- 
moned t6"appear and testify generally’ before the grand jury 

‘*in certain matters then and thereto be enquired of; and 

» there is no authority of Jaw to issue such summons. Lewis v. 
Commissioners of Wake Gounty, 194.“ 

3. Witnesses are entitidd to ‘ompensation, where a bill is prepared 
and sent to tht jury} with the names of those sum- 





ed as sworn gnd sent. Jlid. 

4. Neither ofthe parties, (plaintiff s SPR whether @laim- 
ing as original parties ; 9 ‘as assignees, either by deed of the 
party or deed of the riff, is a competent witness in regard 
to conversations and transactions between the party who offers 

imself as a‘witness and the assignees of the dead man. Mc- 
‘qr Reyn tds, 301, ‘ 
? . .. * 

5. Itad co ht fora plaintiff, as witness for himself, to testify 

conan 


toa had witht a ‘certain person ‘deceased, whose 





. ntative is nota party to the suit. Thomasv. Kelly, 416. 
itnéss, €gnnot Write ber services rendered her 

, inafifaetion against her mother’s adminis- 

ofesuéh services. Kirk vy. Burn: 








